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EDITORIAL

We are happy to present our Readers with the latest volume (XLI) of the Polish
Yearbook of International Law. Although the COVID-19 pandemic — which has
had a significant negative impact on the scientific life throughout last two years — is
not over yet, we try to return to the normal mode of functioning.

Already in the Fall of 2021, a Polish-German colloquium was held in Bonn to
commemorate important events which have impacted the current Polish-German
relations. This particularly encompassed the SOth anniversary of the Treaty of
Warsaw (the so-called 1970 Polish-German Agreement) and the 30th anniversary of
the Treaty on the Final Settlement with Respect to Germany (the 2+4 Agreement
concluded in 1990). The colloquium, originally planned for 2020, was postponed
for one year due to the pandemic. The current volume of PYIL contains a selec-
tion of the texts presented during or in connection with this event. The German
side is represented by professors Stefanie Schmahl, Christian Tomuschat, Robert
Uerpmann-Wittzack, Stephan Hobe, Hans-Georg Dederer, Markus P. Beham and
Andreas Kulick, while the Polish view is offered by professors Jan Barcz, Wtadystaw
Czapliniski and Jerzy Kranz.

While the pandemic has had a negative impact on scientific life, it did not freeze
history. In February of 2022 Russia invaded Ukraine, and this has had profound
effects not only on the situation in the region but also globally. From the regional
perspective, it is important to highlight that for 75 years Central Europe had not
experienced any wars, and it seemed that the Second World War had effectively
taught at least this part of the world how to prevent further conflicts. Yet today we
are confronted with the impotence of the international community, verifying the
limited extent to which the norms of international law, developed over decades,
can actually prevent the emergence and expansion of military conflicts. The texts
by Patrycja Grzebyk and Tero Lundstedt delve into the legal aspects of the Russian
invasion (and possible ways of building the postwar reality).

These two texts should be seen as a continuation of the discussion which was
started in the Polish Yearbook of International Law already in 2014 following
the Russian aggression in Crimea.' And we feel now is a good time to investigate

! Seee.g. N. Cwicinskaja, The Legality and Certain Consequences of the “Accession” of Crimea to the Russian
Federation, XXXIV Polish Yearbook of International Law 61 (2014); R.. Virk, The Advisory Opinion on Kosovo’s
Declaration of Independence: Hopes, Disappointments and Its Relevance to Crimea, XXXIV Polish Yearbook



6 EDITORIAL

and reassess the problems of state and individual responsibility; challenges to the
protection of human rights (especially now when Russia is not a state-party to the
European Convention); avenues of international criminal justice; and the economic
dimensions of war. Therefore, our next volume will be in large part devoted to the
problems created by and associated with the Russian invasion, and we strongly
encourage authors to respond to our latest call for papers.

Beside the specific subjects presented above, the current volume also includes
in its General Articles section texts by Grazyna Baranowska on the problems of
pushbacks in Poland; by Aleksandra Gliszczyriska-Grabias on the recent case law
of European courts concerning the Holocaust; and a text by Marek Swierczyﬁski
— co-authored with Remigijus Jokubauskas — on the problems of jurisdiction in
cross-border civil proceedings concerning alleged violations of personality rights.
In accordance with our tradition, the volume also includes a section dedicated to
the Polish practice (i.e. Statement of Polish International Lawyers Concerning
the Aggression of the Russian Federation Against Ukraine), and book reviews (by
Hanna Kuczyriska and Md Mustakimur Rahman).

Last but not least, we would like to remind our Readers that the Polish Yearbook
of International law is indexed in the following databases: the Emerging Sources
Citation Index (ESCI) as a part of the Web of Science Core Collection (with the
most recent Journal Citation Indicator of 0.06), Scopus, ERIH PLUS, Index Co-
pernicus, Westlaw, Lexis-Nexis, EBSCO, HeinOnline, CEEOL, Czytelnia Online
and the Central European Journal of Social Sciences and Humanities (CEJSH),
while a number of previous volumes (since 2010) are available free of charge in the
online library run by the Polish Academy of Science.” In 2022, the Yearbook was
also included in a new open access product suite called the EBSCO Essentials.

We strongly encourage new authors to work with us and we thank our Reviewers,
Readers and Authors for taking part in this scientific endeavor!

Karolina Wierczynska,
Lukasz Gruszczynski,
Aleksandra Mgzykowska

of International Law 115 (2014); Legal Advisory Committee, The Opinion to the Minister of Foreign Affairs
of the Republic of Poland on the Annexation of the Crimean Peninsula to the Russian Federation in Light of
International Law, XXXIV Polish Yearbook of International Law 275 (2014); O. Zadorozhnii, 1o Justify against
All Odds: The Annexation of Crimea in 2014 and the Russian Legal Scholarship, XXXV Polish Yearbook of
International Law 139 (2015).

> See https://journals.pan.pl/dlibra/journal/109853?language=en (accessed 30 July 2022).
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THE RELEVANCE OF TIME
IN INTERNATIONAL LAW

Abstract: Law is grounded in time and is constantly shaped by bistorical circumstan-
ces. Treaties, produced by voluntary acts at a given point in time, remain generally in

force without a formal endpoint, while customary law arises from practice and lacks
specific points of departure and conclusion. Through the practice of their application,

both treaties and customary law may change their content and meaning to a far
greater extent than domestic rules. Generally, international law resists retroactive
application. However the recognition of sovereign equality to all States in the process
of decolonization represents an example of profound change. While the problems
deriving from armed conflict and former colonial domination must be assessed by
the standards of their epoch and not by having recourse to the rules and principles of
our time, at the same time it must be borne in mind that many of the acts considered

perfectly lawful when they occurred were marred by deep injustices, producing effects

which need to be addressed by the law of our time.

Keywords: International law today, the law of all nations, treaties and custom,
decolonization, retroactive application of modern international law

INTRODUCTION

The topic “Time in International Law” could hardly be framed any larger: it has truly
encyclopedic dimensions. Human existence is grounded in time, and it is shaped by
historical circumstances that are continually changing. It should be noted at the very
outset that reflection on time in international law does not focus on time as such,
which knows only one direction, namely straight ahead; but on the developments

Professor emeritus. Dr.-Dr. h.c. mult. (Ziirich and Tartu), Humboldt University Berlin, Faulty of Law;
email: Chris. Tomuschat@gmx.de.



10 THE RELEVANCE OF TIME IN INTERNATIONAL LAW

that unfold in the temporal dimension. Tempora mutantur is not a new insight.
Human beings have always had to accommodate themselves to their epoch; they
cannot eschew the ongoing changes. Nobody is able to escape the impact of their
environment, and neither can the law be conceived as a firm and solid normative
fortress that invariably determines societal life forever. While law is meant as a firm
framework aimed at regulating the life of society, at the same time it is also subject to
societal developments. If it remains too rigid without any close contact with the social
realities it will inevitably break down one day. On the other hand, if it is reduced to
areflection of the prevailing circumstances, it runs the danger of losing its autonomy
and control capacity, thereby forfeiting its predictability and reliability.!

1. TODAY’S UNIVERSAL LEGAL ORDER: DETERMINED
AND SHAPED BY INTERNATIONAL LAW

It is by no means evident that in the current epoch of the 21* century a universal
legal order, shaped by international law and recognized by all nations, actually exists.
Almost all States of the globe have become members of the World Organization of
the United Nations,? and through their accession they have confirmed that today
abinding regulatory framework, based on certain fundamental principles, is in force
for humankind as a whole. Although concluded as an ordinary international treaty,
the UN Charter, extended and particularized by the Friendly Relations Declaration
of 1970, has today essentially taken on the quality of a world constitution.* It is
from this legal basis that the international rule of law is derived.’

! Forageneral reflection on the topic see also Société frangaise pour le droit international (ed.), Colloque de
Paris. Le droit international et le temps, Pedone, Paris: 2001; Ch. Djeffal, 4 Reflection of the Temporal Attitudes
of International Lawyers Through Three Paradigmatic Cases, 45 Netherlands Yearbook of International Law
93 (2014).

> The few outsiders, Taiwan and Palestine, owe their diminished status to specific political circumstances:
they do not reject in principle the governing international legal order, but rather in contrast desire to be
recognized as equal members of the international community. On specific economic grounds Cook Islands
and Niue have voluntarily renounced membership in the United Nations, entrusting the representation of
their interests to New Zealand.

* Declaration on Principles of International Law concerning Friendly Relations and Co-operation among
States in accordance with the Charter of the United Nations, Annex to UNGA Resolution 2625 (XXV),
24 October 1970.

* G. Abi-Saab, The System of the Friendly Relations Declaration, in: ].E. Vintuales (ed.), The UN Friendly
Relations Declaration at 50, Cambridge University Press, Cambridge: 2010, at 12, 20.

> UNGA Resolution 70/118, 14 December 2015.
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1.1. Legal Equality

A look back into the past reveals tremendous differences in the concept of interna-
tional law. Through the process of decolonization of international law — which up
to the 19™ century had generally been characterized as European international law®
— has since 1945 progressively become a truly universal legal order that applies to
every people and to every State, no matter how their internal constitutional system
of governance may be structured. The existence of international law, and its binding
nature, is accepted in principle by almost all entities invested with public power.
The universality of the normative system as such is no longer challenged except by
extremist groups. The voices that in the past opposed, in particular, the continuity
of the customary law that had arisen in the 19" century within the group of States
with colonial possessions” have been overcome, or have simply turned silent.® It is
particularly significant that all the superpowers of our time have joined the general
consensus. Through their presence as permanent members in the Security Coun-
cil, i.e. the most powerful institution of the United Nations, they have associated
themselves so tightly with the World Organization that any withdrawal from the
Charter appears more or less inconceivable, although in formal terms the Charter
continues to exist only as an ordinary international treaty notwithstanding the
precedence rule of Art. 103.” Thus a huge step has been accomplished from the
second half of the 20* century up to the present time.

1.2. Transformation of the International Legal Order

In our contemporary epoch — where the democratic principle has found world-wide
recognition and where agreement has been reached about non-recourse to armed
force — international law obviously cannot maintain the same characteristics as in
the period of European predominance in the world. Thus, the question as to the
impact of time on international law may simply be answered by the general state-
ment that the factual circumstances have two faces. Over the centuries they have

¢ Asarepresentative example see AW. Heffter, Das Europdische Volkerrecht der Gegenwart, E.H. Schroeder,
Berlin: 1844. Even the 8" edition from 1888, edited by F. Heinrich Geffcken, kept this title.

7 Cf. M. Bedjaoui, Towards a New International Economic Order, Holmes and Meier, New York: 1979,
at 134. By contrast, the classic viewpoint regarding the all-encompassing nature of international law was
uncompromisingly defended by M. Virally, The Sources of International Law, in: M. Serensen (ed.), Manual
of Public International Law, Macmillan, London et al.: 1968, pp. 139-140.

§ Even one of the fiercest critics of a European international law perverted by egoism, M. wa Mutua, Why
Redraw the Map of Africa?, 16 Michigan Journal of International Law 1113 (1995), wrote that: “African states
... subscribe to international law” (p. 1122).

? The Charter contains no withdrawal clause, but at the founding Conference of San Francisco agreement
was reached to the effect that denunciation would become inevitable should it emerge that the organization
was unable to live up to its mandate to maintain international peace; ¢f. L.M. Goodrich, E. Hambro, Charter
of the United Nations. Commentary and Comments (2nd ed.), World Peace Foundation, Boston: 1949, p. 143.
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shaped the architecture of international law in accordance with the ever-changing
variations in historical and political developments and societal value judgments, in
all their manifold articulations.'” But at the same time they remain subject to the
disciplinary force of a body of rules. Facticity and normativity communicate with
one another in a dialectic exchange process.

2. THE FOUNDATIONS OF THE CONTEMPORARY
INTERNATIONAL LEGAL ORDER

So what is the current international legal order? At first glance this question may
seem to be devoid of any meaningful sense. Today is today. Yet the international law
which we know and as it is reflected in scholarly treatises and judicial pronounce-
ments is, strictly speaking, the law of yesterday: its contents were formed in the past.
Philosophical reasoning raises another difficulty: the precise point where “today”
and “now” has come into existence is conceptually impossible to determine. What
is being said and written today pertains to the past already at the moment of its for-
mulation." This observation is discomforting given the fact that, as already alluded
to, international law does not stand set in stone before the eyes of the beholder, but
remains involved in its underlying factual and evolutionary processes and cannot
really be demarcated in a watertight manner. In this connection it should not go
unnoticed that many great international jurists have more often than not opted for
presenting their statements about the present connotation of a legal proposition
as a kind of snapshot; valid for the actual moment only and quickly exposed again
to the dynamic game of political forces."

Another preliminary observation should be submitted before considering in
greater detail the two most important sources of international law, i.c. treaties and
customary law. In principle treaties, like international law in its entirety, pertain
to the past even though they are concluded for the future, meaning that they are
concluded at a given point in time, after which they are present in the world as
afirm set of rules as set forth in the relevant text, subject to unreserved observation
according to the principle: pacta sunt servanda. Customary law grows over time,

10 See G. Winkler, Zeit und Recht, Springer, Wien / New York: 1995, p. 459: “Recht ist kein zeitloses Sollen
... kein Gefiige von zeitlosen Normen” (“Law is ... no system of timeles norms”).

! Philosophy relies in this connection on the concept of “present awareness”, which is estimated to last
for about three seconds.

12 See e.g. from the German literature U. Scheuner, Solidaritit unter den Nationen als Grundsatz in
der gegenwdrtigen internationalen Gemeinschaft, in: Ch. Tomuschat (ed.), Ulrich Scheuner. Schriften zum
Volkerrecht, Duncker & Humblot, Berlin: 1984, pp. 379-405. The general objective to evaluate international
law within its societal framework was markedly pursued by J.HW. Verzijl, International Law in Historical
Perspective, Sijthoff, Leyden: 1968 (Vol. I); 1969 (Vol. II).
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but at the point where it is supposed to be applied it presents itself as a finished
set of norms, with the specificity that its origins lie in the past. Thus, where inter-
national law is applied the decision-maker resorts in large measure to decisions,
experiences, and knowledge of the past that may not match the current political
landscape. This disconnect would constitute a significant shortcoming of the law if
the international community had not come up with the ways and means to break
out from this ‘backwardness’ conundrum. In particular, the current climate change
crisis can be expected to give a strong evolutive push to the normative status quo
so that the general duty of cooperation (Art. 55 of the UN Charter; Principle 4 of
the Friendly Relations Declaration'’) may soon achieve some hitherto undefinable
territorial gains vis-a-vis the principle of sovereign power and the jurisdiction of
individual States.

2.1. International Treaties
With regard to the three main sources of international law the impact of time makes
itself felt in different ways.'* International treaties constitute a direct outflow (and
output) of the principle of sovereign equality. Since they are intentional acts of
volition, their origin can be identified by day, indeed almost by hour. In principle,
as already mentioned, pacta sunt servanda is the determinative rule, currently also
laid down in Art. 26 of the Vienna Convention on the Law of Treaties (VCLT)."
Generally an expectation of durability accompanies the conclusion of internatio-
nal treaties. As a rule, formalized treaties are not provided with a clause limiting
their temporal applicability, with the exception of routine business transactions.
A famous exception to this practice was contained in the Treaty establishing the
European Coal and Steel Community of 1951, whose applicability had been con-
fined from the very outset to 50 years (Art. 97). In fact the States parties complied
with this final date (23 July 2002), as in the meantime the all-encompassing entity
of the European Community/European Union had emerged, which allowed for the
remaining elements of the original partial integration to be fully integrated therein.
The VCLT does not contain any general rule about time limitations. It avoids any
statement providing that a treaty — the objectives of which have not been reached or
have become moot — could be affected.!® No mention is made of desuetudo or obso-
lescence. Yet like any human action international treaties are subject to the vagaries
of time, which may carry with it considerable challenges for the parties. It remains

13 UNGA Resolution 2625 (XXV), 24 October 1970.

' In the present connection, only international treaties and customary law shall be dealt with.

5 Vienna Convention on the Law of Treaties (signed 23 May 1969, entered into force 27 January 1980),
1155 UNTS 331.

16 But see observations on the UN Charter in note 9.
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true that the conclusion of a treaty is the primary temporal point of reference, but
developments in the external circumstances cannot generally be ignored, and may
even be foreseen by anticipation.

Art. 62 VCLT recognizes the clausula rebus sic stantibus, albeit under a number
of restrictive conditions. As found by the ICJ in the dispute between Hungary and
Slovakia about the water works along the river Danube, the clausula constitutes at
the same time a rule of international customary law."” Essentially a change in the
factual situation is considered legally irrelevant, unless

a. theexistence of the controversial circumstances constituted an essential basis

of the consent of the parties’, and

b. the effect of the change is to radically transform the extent of obligations still

to be performed under the treaty."®

This provision reflects paradigmatically the confidence in the stability of inter-
national treaties. Still, at the initial stages of the 20™ century diplomatic language
had used the pompous word of the “sanctity” of international treaties, and indeed
the breach of the treaty establishing the neutrality of Belgium' in the First World
War had been one of the leading accusations in the criminal indictment against the
German Kaiser Wilhelm I1.2°

In accordance with general international law the VCLT attaches particular im-
portance to the stability of international frontiers. The cdlausula rebus sic stantibus
does not apply to treaties establishing an international boundary (Art. 62(2)(a)).
Here the passage of time shall be entirely discarded in legal terms — a proposition
which in view of the numerous territorial changes of the last two centuries was
intended to contribute to good order in international relations, at least for the fu-
ture. The International Court of Justice (IC]J) has fully endorsed this rule.** Only
recently have tendencies emerged to conceive of the cdlausula rebus sic stantibus in
an enlarged fashion, as a general emergency clause empowering a State to assert its
interests in departure from the general rule requiring faithfulness to commitments
entered into by treaty.”? These tendencies have not yet been confirmed by author-
itative judicial decisions.

7 1CJ, Gabiikovo-Nagymaros Project (Hungary v. Slovakia), Judgment, 25 September 1997, IC] Rep 1997,
7, 38, para. 46.

'8 See the interpretation of this clause in Gabcikovo-Nagymaros Project, 65, para. 104.

” London Protocol, 19 April 1839, reprinted in: W.G. Grewe (ed.), Fontes Historiae Iuris Gentinm,
Vol. 3(1): 1815-1945, de Gruyter, Berlin, New York: 1992, p. 162.

0 Art. 227 of the Peace Treaty of Versailles, 28 June 1919, 104 LNTS 441.

2 ICJ, Territorial Dispute (Libyan Arab Jamahiriya/Chad), Judgment, 3 February 1994, ICJ Rep 1994,
6, 37 para. 73.

** ]J. Kulaga, 4 Renaissance of the Doctrine of Rebus Sic Stantibus?, 69 International & Comparative Law
Quarterly 477 (2020).
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Obviously, the performance of international treaties may encounter particular
obstacles after the emergence of armed conflict between the relevant States parties.
A few years ago the UN General Assembly invited the International Law Commis-
sion (ILC) to consider this topic. The project was concluded in 2011 with a draft
which states in principle that even in that eventuality treaties should not be nega-
tively affected.” In an annex one finds an indicative list of treaties of which it may
be generally assumed that they should remain in operation also in times of armed
conflict, which is self-evident in respect of humanitarian treaties.”* The General
Assembly has commended the ILC for the work it has done but has only taken note
of the project, refraining from issuing a final word of either approval or rejection.”
It stands to reason that the continuity of a treaty notwithstanding a situation of
armed conflict constitutes a highly political issue, in respect of which every State
will look back to its own historical experiences.

Neither is a treaty insulated from the dynamics of international occurrences
in its daily transactions. Its true test lies in its implementation. Every treaty is de-
signed to shape reality and to serve as a mandatory guideline. On the other hand,
more often than notit is the actual implementation of the clauses of a treaty which
makes clear that the text requires interpretation and opens up margins of appre-
ciation which both sides may use for their own benefit. A particularly complex
chapter of conventional practice has been introduced by the international treaties
on the protection of human rights, and in particular the European Convention on
Human Rights (ECHR) and the two International Covenants of 1966. None of
these treaties was drafted in a narrow-minded spirit. By distancing themselves from
such narrow-mindedness the international instruments, with their high-sounding
principles of simplicity and pathos, have been taken as beacons of orientation
for the national guarantees of human rights. The interpretation of these treaties
has eventually been entrusted to international bodies — in the case of the ECHR
and the two parallel international instruments at the regional level — and even to
international courts, which have been elevated to the rank of authentic interpret-
ers. As an ineluctable consequence, in their practice a framework of substantive
determinations has emerged which accompanies the official text, sometimes even
overgrowing it. In this respect the development of these instruments has been
largely taken away from their creators, i.e. the responsible political bodies.** The
text cannot be liberated from the hands of its interpreters. A famous example is

2 Annex to UNGA Res. 66/99, 9 December 2011.

2 Tbidem.

2 UNGA Res. 72/121, 7 December 2017.

*¢ Analysis by F. Novak, La conducta ulterior de las partes como regla principal de interpretacion de los
tratados, 71 Revista Espatiola de Derecho Internacional 101 (2019).
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provided by the tensions between the United Kingdom and the European Court
of Human Rights (ECtHR) with respect to the voting rights of prison inmates.”’
Many years were needed before a compromise could be found to the effect that the
exclusion from voting should apply only to persons sentenced to long-term peri-
ods of deprivation of freedom on account of the most serious crimes.*® Particular
attention — and disapproval — was also paid to the jurisprudence of the ECtHR
that the forceful returns to their country of origin of persons who had violently
climbed over the boundary fortifications of the Spanish territories in North Africa
were to be classified as mass expulsions in the sense of Art. 4 of Protocol No. 4 to
the ECHR.” However, the judgment of one of the chambers of the Court was set
aside a few years later by the Grand Chamber of the ECtHR.?” Nonetheless, a con-
stantly recurring phenomenon is that judicial practice and political expectations
may diverge in the most surprising ways — which is the inevitable price of the rule
of law derived from the principle of separation of powers.

Bowing to factual constraints, the VCLI has endorsed, in Art. 31(3)(b), the view
that any subsequent practice in the application of a relevant treaty “shall be taken
into account”, provided that the practice evidences the agreement of the parties
regarding its interpretation. In this connection the delimitation between practice,
agreements between the parties, und tacit modification of the treaty is a very delicate
and recurring issue. In many instances amendments of a treaty must follow a formal
procedure that should not be bypassed. While in the case of bilateral treaties one
can fairly easily gauge which factual elements may be relevant and should be taken
into account, in the case of multilateral treaties the mass of relevant materials may
achieve dimensions that can hardly be overseen if no central institution, like a con-
ference of States parties and its secretariat, is able to indicate a specific direction in
the attempts at interpretation.”

My colleague Georg Nolte, Special Rapporteur and present judge at the ICJ, has
studied this problem for many years, and in 2018 succeeded in securing the approval
by the ILC of a draft of conclusions on “Subsequent agreements and subsequent
practice in relation to interpretation of treaties.” Thus we are now in possession
of a text which in many detailed provisions specifies which impacts can be exerted

7 The ECtHR disapproved in particular the automatic and undifferentiated exclusion from the right to
vote in case of a sentence that orders deprivation of liberty: Hirst v. the UK (2) (App. No. 74025/01), 6 October
2005; Greens and M.T. v. the UK (App. Nos. 60041/08 and 60054/08), 23 November 2010.

* ECtHR, Scoppola v. Italy (App. No. 126/05), 22 May 2012.

? ECtHR, ND und NT v. Spain (App. Nos. 8675/15 and 8697/15), 3 October 2017.

% ECtHR (GC), ND and NT v. Spain (App. Nos. 8675/15 and 8697/15), 13 February 2020.

31 See e.g., statement by France (Alabrune) in the Sixth Committee of the UNGA, A/C.6/73/SR.20,
22 October 2018, 12, para. 74.

32 Annex to UNGA Res. 73/202, 20 December 2018.
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by the subsequent practice of the parties with respect to the substantive content
of an international agreement. The text explicitly states that even a formally con-
cluded conventional instrument may undergo variations of its substantive scope
and meaning. The conclusions faithfully follow the determinations made by the
VCLT in denying that consensual practice has any legally binding effect in a strict
sense, although diplomatic practice — above all insofar as regards substantive details
— may become a determinative factor. Only one linguistic inconsistency should be
highlighted: In Conclusion 3 subsequent agreements and the subsequent practice
of interpretation are characterized as ‘authentic’ means of interpretation. Accord-
ing to the general conceptual meaning, ‘authentic’ is tantamount to stating that
the words concerned imply a final determination about the meaning. The ILC,
however, wishes only to underline the particular evidentiary force of the factual
elements produced by the parties, without excluding other sources of evidence.”

Since the consensual practice of the parties pertains to the factor of interaction
between the numerous relevant stakeholders, the inquiry into the scope and mean-
ing of a treaty provision cannot be satisfactorily determined by just one review at
a specific point in time in the past, but must normally be constantly renewed with
a clear focus on the relevant developments.

The extension of the conclusions of the ILC to the practice of international
organizations (Conclusion 12), and hence also the practice of the United Nations
— including the practice of expert bodies, in particular in the field of human rights
(Conclusion 13) - falls outside the classic framework of the elements that are tradi-
tionally considered relevant and deserving of attention. Essentially, the practice of
the States parties amounts to nothing else than an extension of the treaty-making
power of the parties. On the other hand, the key question regarding the practice of
the secondary institutions of a collective treaty is whether the organs of a treaty are
free to emancipate themselves from the will of its creators. In this regard, numerous
critical voices have emerged, many of which have expressed their concerns that the
final product, for instance the original agreement of 1945 on the text of the UN
Charter, could in the long run be taken away from its founders.** Again itis not the
passage of time as such to which opposition is voiced, but the definition of the con-
tent of the existing agreement through factual practice without any judicial control.

In order to complete the picture that has been drawn up to now, reference should
also be made to the well-known fact that most of the multilateral treaties being
elaborated in our time attempt to improve their adaptability to the increasing chal-
lenges as a consequence of changing external circumstances by permitting secondary

33 See ILC Report 2018, A/73/10, para. 52, commentary on Conclusion 3, paras. 2 and 4.
3 Seee.g., Thailand, A/C.6/73/SR.22, 24 October 2018, para. 15; Isracl, A/C.6/73/SR. 23 and 24 October
2018, para. 20.
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law-making through established institutions. Late in the 20™ century this strategy
became fully recognized and made use of. Until that time the #7asté-loi stood at the
centre of all considerations, based on the premise of a complete treaty that contains
in its body the perfect range of all necessary regulations. One may note from the
contemporary practice the two Vienna Conventions on Diplomatic and Consular
Relations, in which institutions with the mandate of progressive development or
adaptation to new challenges are not foreseen. The treaties on European integra-
tion comprised a contrary model, which as #7aités cadre were from the very outset
designed to be refined and particularized during the course of their implementation.
These European treaties organize dynamic processes in which new agreements need
to be continually sought, in most fields through majority decisions, eliminating the
potential of the veto power in international treaty law.

This part may be concluded with the general observation that a treaty is the tool
par excellence of the international community. It cannot be denied that history is
over and over again shaped by unrest, ruptures, and armed conflicts. Essentially,
however, international treaties, under the auspices of the UN Charter, are generally
employed as instruments for the creation of an environment where consensus is
sought through peaceful means. Of course one cannot deny that the conclusion of
multilateral treaties is normally characterized by inherent slowness. But itis also true
that almost revolutionary changes can be brought about by means of treaty-making,
as shown by the foundation of the United Nations or the European integration
processes. A future global climate policy will doubtless be obligated, going much
beyond the Paris Agreement of 2015, to lay down a comprehensive set of mandatory
rules in the form of an international treaty.

2.2. International Customary Law

As a consequences of its conditions of existence, international customary law is
oriented in a temporal direction: it emerges without a fixed date of origin. The
definition given in Art. 38(1)(b) of the ICJ Statute continues to be considered as
correct and well-suited, in particular in the jurisprudence of the IC], notwithstan-
ding certain logical shortcomings. Yet it does not appear illogical, in contrast to the
treaty as a legal device, to accept as binding legal rules certain patterns of conduct
which have arisen from practice and are completed by opznio juris. Whereas treaties
pertain in a certain sense to a meta-level, where the premises of the international
legal order with its doctrine of sovereign equality require logical consistency in the
law-making process; customary law constitutes rather an instrument of pragma-
tism and contains many fortuitous characteristics. The ILC has attempted here to
establish more intellectual clarity and thereby to consolidate the reliability of the
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international legal order.” Legal science, too, is untiring in its efforts to consolidate
the woolly consistency of customary law, trying to define it by clearly perceptible
criteria in order to provide it with greater predictability.*

The criterion of ‘practice’ refers to a process that can never be considered as
definitively concluded. Customary laws evolves outside any formally regulated pro-
cedures, through the factual conduct of the legal entities deemed to be authorized
to act at the level of international law. Long-lasting debates have been conducted
about the question of what kind of “density” a practice must have before a corre-
sponding opznio juris can emerge to support it. In the early epochs of international
law the requirement of diuturnitas was many times asserted, i.e. of a long-lasting
practice which in any event should comprise a couple of decades.”” As a consequence
of the claim of the oceans’ coastal States to extend their jurisdiction to the mineral
resources of the soil and the subsoil of the marine spaces oft their coasts and the
uses of extra-terrestrial space for commercial purposes, all of a sudden the concept
of “instant customary law” appeared, i.e. of a new legal regime which emerged
spontaneously in the face of unforeseen new factual developments, legitimated by
a broad consensus supporting it.**

The ILC project on the identification of customary international law completely
discards the criterion of length of time,”” demanding instead that the practice must
be sufficiently extensive and representative (Conclusion 8). This configuration of
the rule stands in perfect harmony with the jurisprudence of the ICJ, which in the
2012 Immaunity of the State case* confirmed its earlier holdings from the Continental
Shelf cases of 1969 that the practice must be settled (French: “pratigue effective”).
A practice can only be deemed to be settled if it has stood the test of time, proving
its suitability. The ILC project does not mention “instant custom”, yet such short-

35 See most recently the comprehensive presentation of international customary law by Sir Michael Wood,
Special Rapporteur of the ILC, First report on formation and evidence of customary international law, UN Doc.
A/CN.4/663, 17 May 2013, Yearbook of International Law Commission 2013 II/1, 109, 123-144; adopted
as draft conclusions on identification of customary international during the 70™ session of the ILC in 2018.
Text: Annex to UNGA Res. 73/203, 20 December 2018.

3¢ See e.g., the collective volume edited by B. Krzan (ed.), Essays in Memory of Professor Karol Wolfke, 8(2)
Wroclaw Review of Law, Administration and Economics (2018); B.S. Chimni, Customary International Law:
A Third World Perspective, 112(1) American Journal of International Law 1 (2018).

%7 See the extensive discussion about this criterion by Michael Wood, Second report on identification of
customary law, A/CN.4/672, 22 May 2014, 43, para. 58.

3% Expression coined by B. Cheng, United Nations Resolutions on Outer Space: “Instant” International
Customary Law?, 5 Indian Journal of International Law 23 (1965).

* In consonance with the jurisprudence of the ICJ in the first judgment on the continental shelf, North
Sea Continental Shelf (Federal Republic of Germany/Netherlands), Judgment, 20 February 1969, ICJ Rep
1969, 3, 43, para. 74.

0 ICJ, Jurisdictional Immunities of the State (Germany v. Italy: Greece intervening), Judgment, 3 February
2012, ICJ Rep 2012, 99, 22, para. S5.
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term practices can certainly become the basis of a rule of customary law if as a legal
yardstick it corresponds to the wishes and needs of the international community
and is buttressed by broad consent.

The doctrine of the persistent objector aims at halting the course of time. Its
essence is to maintain that a State which, during the slow process of emergence
of a customary rule has consistently and openly pronounced itself against the in-
herent normative substance of that rule in statu nascendi, will not be bound by it
after it has consolidated itself as an element of the positive legal order.*! Empirical
evidence shows that the doctrine of the persistent objector cannot rely on genuine
factual findings. All the rules of the law of the sea were deeply marked by the UN
Convention on the Law of the Sea (UNCLOS), including with regard to non-sig-
natory States. In particular its provisions on the territorial sea, being defined as
extending up to a breadth of 12 nautical miles, and on the exclusive economic zone
that may stretch out into the sea for a breadth of 200 nautical miles, have received
overwhelming support. Nowadays challenging these maritime boundaries would
be a vain attempt.*” Unfortunately the Special Rapporteur of the ILC for the topic
of “Identification of Customary International Law” has propagated the persistent
objector doctrine,* obtaining in this regard a majority in the ILC for his views.**
Yet in the jurisprudence of the ICJ the persistent objector doctrine has only a weak
basis in a few obiter dicta from judgments issued many decades in the past.* In the
discussion of the Wood project many voices clearly manifested their dissent.* This
criticism has not lost its relevance by way of the consensus that welcomed the project,
since UN General Assembly Resolution 73/203 explicitly refers in footnote 6 to
the preceding deliberations in the Legal Committee. Customary international law
a la carte encounters in particular the argument that freedom of objection, with its
attendant result of halting the emergence of a rule widely shared by the international

1 Precisely defined in: The American Law Institute, Restatement of the Law Third: The Foreign Relations
Law of the United States, American Law Institute Publishers St. Paul, Minn.: 1987 (Vol. I), p. 24, para. 102,
Commentd.

> Even the USA has recognized, at least tacitly, this new regulatory system of the different maritime zones,
notwithstanding its refusal to ratify the UNCLOS.

B Third report on identification of customary international law, A/CN.4/682, 27 March 2015, 59-67,
paras. 85-95.

4 See supra note 32.

 ICJ, Asylum (Colombia v. Pern), Judgment, 20 November 1959, IC] Rep 1950, 266, 277-8; Fisheries
(United Kingdom v. Norway), Judgment, 18 December 1951, ICJ Rep 1951, 116, 131.

“ Nicaragua, A/C.5/73/SR.20, 22 October 2018, 14, para. 91; Sri Lanka, A/C.6/73/SR.22, 24 October
2018, 6, para. 30; Canada. ibidem, 12, para. 72; Cyprus, A/C.6/73/SR. 23, 24 October 2018, 6, para. 43.
Advocating instead for the maintenance of the persistent objector principle: Turkey, A/C.6/73/SR.22, 6, para.
27; South Africa, A/C.6/73/SR.23, 3, para. 13; Israel, zbidem, 4, para. 27; Iran, A/C.6/73/SR.24, 25 October
2018, S, para. 29; Indonesia, zbidem, 10, para. 63.
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community, would lead to a division of the world into a law for the stronger States
on the one hand and the weaker ones on the other.?

All in all, customary law constitutes the conservative element of international
law. It ensures the continuity of the international legal order without being subject
any more to the criticism that it cements the former predominance of the European
powers. Since the transition into the world of sovereign equality through the UN
Charter, all traditional norms are placed under the supervision of a critical world
public and are compelled to continually justify themselves in the ongoing processes
for the development of the law in light of the changing environment. Whoever
believes that there exists a citadel of reactionary forces in this regard refuses to take
note of the extant realities.

3. THE IMPACT OF THE PASSAGE OF TIME ON ENTITLEMENTS
UNDER INTERNATIONAL LAW

Time plays an important role in those special situations wherein the question arises
whether rights and duties may change without any active intervention on the of
the rights” holder or the duties’ bearer.

3.1. Protection of Status Quo

In principle, international law protects existing legal entitlements. It leaves it to the
stakeholders themselves to shape their legal positions by virtue of their sovereign
decision-making power. The intervention by institutions of international organiza-
tions is a phenomenon of the recent epoch and has nothing to do with the simple
course of time. According to the now-established concept of jus cogens, however,
it has become possible that a treaty loses its validity by virtue of a newly-emerged
Jus cogens rule and becomes invalid (Art. 64 VCLT). In its original sense this article
has never become operative since the entry into force of the VCLT: to date no
State has ever had recourse to Art. 64 VCLT with a view to obtaining from the
ICJ a declaration about the invalidity of a conventional provision on account of
its incompatibility with a rule of jus cogens.

¥ See also G.R.B. Galindo, C. Yip, Customary International Law and the Third World:
Do Not Step on the Grass, 16 Chinese Journal of International Law 251 (2017), pp. 266-268;
P. Dumberry, Incoberent and Ineffective: The Concept of Persistent Objector Revisited, 59 International &
Comparative Law Quarterly 779 (2017); P. Sreenivasa Rao, The identification of customary international law:
a process that defies prescription, 57 Indian Journal of International Law 221 (2017). The Asian-African Legal
Consultative Committee had expressed its approval of the consistent objector rule upon the proposal of its
Chinese member S. Yee, AALCO Informal Expert Group’s Comments on the ILC Project on “Identification of
Customary International Law’: A Brief Follow-up, 17 Chinese Journal of International Law 187 (2018), p. 191.
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3.2. Retroactive Effect?

However, the question remains open whether — through a rule of jus cogens - the
validity of treaties from an earlier time can be challenged. In connection with the
right of self-determination highly complex legal issues might arise. The new concept
of jus cogens has likewise raised the question of whether consolidated transactions
outside the treaty sector might require a new assessment from today’s perspective,
possibly with significant legal consequences. Such retroactive consequences are in
principle unknown in international law.

It is widely recognized that well into the 20™ century peace treaties took little
account of the demands of specific ethnic groups for self-determination. The right
of self-determination, originally a purely political claim, has established itself as
amandatory legal principle only in the second half of the 20" century. In its advisory
opinion in the Chagos case the IC] found, somewhat boldly but certainly correctly,
that the definitive consolidation took place through the General Assembly’s decol-
onization resolution 1514 (XV) of 14 December 1960.* The treaties that put an
end to the First World War* had all been implemented well before that date, and
they cannot be called into question and rescinded after more than a century. The
questions of today are of a different nature. Is there any people which, under today’s
conditions, has been denied the invocation of its right of self-determination based
on any international legal or factual obstacles?

It should be recalled in the first place that under the detailed provisions on the
right of self-determination in the Friendly Relations Declaration,* this right is not
recognized with respect to ethnic groups within an organized system of governance
in the form of a right of secession, with the (possible) exception of instances where
such a group is denied full and equal participation in the conduct of the public
affairs of their country.> In this regard it matters little how the State organization
was brought about. This negative conclusion applies also to the formation of new
States from the heritage of former colonial territories. This may sound unjust,
particularly in situations where specific ethnic groups were not able to assert their
aspirations during the process of post-colonial nation-building. However, where
the rule of law applies no group should suffer any grave damages or inconveniences
by living within boundaries to which it has not given its full consent or approval.

8 1CJ, Legal Consequences of the Separation of the Chagos Archipelago from Mauritius in 1965, Advisory
Opinion, 25 February 2019, ICJ Rep 2019, 95, 132-133, paras. 150-153.

* Named after the specific locations in and around the capital where they had been signed (Treaty of St.
Germain, Treaty of Neuilly, Treaty of Trianon and Treaty of Sevres), partly reprinted in W.G. Grewe (ed.),
Fontes Historiae Iuris Gentium, Vol. 3(2): 1815-1945, de Gruyter, Berlin, New York: 1992, pp. 683-729.

30 See supra note. 3.

3! Ibidems, last paragraph in the comments on self-determination.
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3.2.1. Africa
It is common knowledge that in Africa the boundaries of the former British and
French territories had been drawn rather arbitrarily, without particular regard for
the ethnic specificities of the territories. Furthermore, there is no doubt that at the
time of the granting of independence to these peoples and territories the existing
former colonial boundaries were mostly upgraded to new international frontiers.
Here the question could have been raised whether some of the new boundary lines
had to be evaluated as a massive violation of the right of self-determination because
of their faulty separation of coherent tribal areas. However, the heads of State and
Government of the African States had agreed at their summit meeting in 1964 (Ca-
iro) not to raise the territorial issue in order to avoid armed territorial conflict that
might endanger the newly achieved independence.” No precise criteria were at that
time available which would have made the new geographical division of Africa more
just and convenient. Since that agreement of 1964 has essentially stood the test of
time for over half a century it would make little sense to stir up unrest from a legal
perspective by demanding territorial readjustments. The right of self-determination
has not been conceived as a weapon of destabilization of justice a outrance. On its
part the ICJ has seen no ground to doubt the boundaries drawn by the colonial
powers or to rectify them retroactively. The two cases of Burkina Fasov. Mali and
Cameroon v. Nigeria provide the most significant evidence of this viewpoint, i.e.
intended to maintain the demarcations as they took shape half a century ago.”

It should be noted in this connection that the decolonization process has created
a home for all ethnic groups of Africa in one of the States as they exist now. Not
asingle group has been excluded from the process of consolidation. Whoever should
at the present time claim a new design of the African map under the auspices of
association with a tribe or a people is impacted by a conception that has little to do
with modern Africa and its new dynamics. On the basis of the current interpretation
of the scope and the meaning of self-determination there are no peoples in Africa
that could at least with a minimum of plausibility argue that the fulfilment of the
right to self-determination has been denied to them..

3.2.2. The Americas
On the American continent the colonial history approached its end with the libera-
tion of the overseas provinces from the Spanish monarchy in 1809. Some remnants

52 Resolution 16(I): Border Disputes Among African State, 1964, available at: https://au.int/sites/default/
files/decisions/9514-1964_ahg_res_1-24_i_e.pdf (accessed 30 June 2022).

3 1C]J, Frontier Dispute (Burkina Faso v. Republic of Mali), Judgment, 22 December 1986, ICJ Rep
1986, 554, 580-582, paras. 51-51; Land and Maritime Boundary between Cameroon and Nigeria (Cameroon
v. Nigeria: Equatorial Guinea intervening), Judgment, 11 June 1998, ICJ Rep 2002, 303, 330 et seq.
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of that time are discernible in the conflict between Guyana and Venezuela regarding
the territories west of the Essequibo river, and the conflict between Guatemala and
Belize where Guatemala, on the basis of transactions from the 19 century that
are not easily transparent, has laid claim to half of the territory of Belize for itself.
In both cases the dispute has recently arrived at the ICJ.>* In the case of Guyana
v. Venezuela time does play a role, but only a marginal one. Venezuela has refused
since 1899 to comply with an arbitral award unfavourable to it without being
able to adduce valid reasons for its refusal.>® In the dispute between Guatemala v.
Belize the determinative issue will be who has exerted effective territorial control
and which population is living there. The lapse of time will buttress the claim of
the litigant party able to show that it has manifested its governmental power in the
contested territories for lengthy periods, excluding the jurisdiction of its opponent.
New insights are not likely to be gained from that proceeding.

3.2.3. Europe

It does not need to be explained in detail that after the Second World War, under
the authority of the Victorious Powers, dramatic territorial changes were effected.
Within the framework of the Bonn Colloquium of 21 and 22 October 2021 the
dispositions that were made to the detriment of Germany on the basis of the Pots-
dam Agreement of 1945° stood at the centre of the debates. In accordance with this
agreement the German territories east of the Oder-Neisse line were placed under
Polish or Soviet administration. Obviously the agreement, which had been brought
about without any German participation, did not pursue the aim of bringing about
immediately a transfer of territorial jurisdiction and, on legal grounds, could not
even purport to do so. The general expectation was that a peace treaty would be
concluded later. Until that time the boundary question was to remain open (Part
IX, b). According to the established rules of international law such a cession could
not take place without Germany’s consent, and all attempts to construe a direct

>4 1CJ, Arbitral Award of 3 October 1899 (Guyana v. Venezuela), Press Release No. 2018/17, 4 April 2018;
Guatemala’s Territorial, Insular and Maritime Claim (Guatemala v. Belize), Press Release No. 2020/12, 24
April 2020.

>5 Detailed description of the facts in Guyana’s Memorial, Vol. I, 19 November 2018, available at: https://
www.icj-cij.org/files/case-related/171/171-20181119-WRI-01-00-EN.pdf (accessed 30 June 2022).

>¢ Reprinted in: I. von Minch (ed.), Dokumente des geteilten Deutschland, Kroener, Stuttgart: 1968, at
32. The present writer believes that many times it was wrongly contested that the Potsdam resolutions issued
by the Victorious Allied Powers — originally without France — constituted genuine international treaties.
Clearly, the intention of the signatories was to enforce their stipulations as a mandatory commitment against
Germany — a non-participating third State. Correct analysis by J.A. Frowein, Potsdam Conference (1945),
in: Max Planck Encyclopedia of Public International Law, Vol. VIII, Oxford University Press, Oxford: 2012,
pp- 392, 394.
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effect must be deemed to have failed.”” The legal position up to the conclusion of
the Warsaw Treaty of 1970°® implies more intricacies. Modern international law
does not recognize acquisitive prescription,’” and the Polish Government knew
exactly that a definitive territorial title would depend on the provisions of a future
peace treaty. On the other hand, the Warsaw Treaty brought about a considerable
reinforcement of the Polish legal position.® It formally stated that the “existing
boundary line ... shall constitute the western State frontier of the People’s Republic
of Poland” (Art. 1(1)). Even if the Warsaw Treaty, as steadfastly contended by the
Federal Government of Germany, were to be interpreted solely as an instrument
for the renunciation of recourse to armed force — an interpretation that cannot
be derived from its text — nonetheless a claim to acquisition had been established
that could not be revoked unilaterally. A further consideration to be derived from
general international law deserves also to be taken into account here. Inasmuch as
Poland, acting in the exercise of its administration powers, was authorized by the
Federal Republic of Germany itself to settle Polish nationals in the in the territories
which until that time had belonged to Germany, an additional layer of individual
entitlements was piled above the determinative inter-State relationship. To the extent
that in the years after 1949 human beings grew up in those territories they have
acquired, by virtue of the right to the “Heimat”, a status under human rights law
that could not be removed unilaterally.*" Although the defeat of the German Reich
was marked by egregious breaches of the applicable human rights and humanitarian
law, including the expulsion of millions of Germans from their ancestral territories
of settlement,* the course of time was not halted by those unlawful operations.

57 The view expressed by K. Skubiszewski, La frontiére polono-allemande en droit international, 61 Revue
générale de droit international public 242 (1957), according to which the transfer of sovereignty was effected
by the Potsdam Agreement with immediate effect, is contradicted by the text of the Agreement.

5% Federal Republic of Germany and Poland, Treaty Concerning the Basis for Normalizing Relations,
7 December 1970, ILM 10 (1971), 127.

% Little persuasive in this regard are M. Kohen, L 7nfluence du temps sur les réglements territoriaux, in:
Société frangaise pour le droit international, Pedone, Paris: 2001, pp. 131, 138-143; and J. Wouters, S. Verhoeven,
Prescription, in: Max Planck Encyclopedia of Public International Law, Vol. VIII, Oxford University Press,
Oxford: 2012, pp. 420, 424.

% For more on this issue from a German viewpoint, see J.A. Frowein, Die Grenzbestimmungen der
Ostvertrige und ihre vilkerrechtliche Bedeutung, in: Ostvertrige — Berlin-Status, Miinchener Abkommen,
Beziehungen zwischen der BRD und der DDR, Hansischer Gildenverlag, Hamburg: 1971, pp. 27, 30 f;
H. Steiger, Rechtsfragen der Ostvertrige 1970, ibidem, pp. 43, 46-48.

¢ In terms of classic legal argumentation such a right to the Hezmat cannot easily be inferred since the right
to the Heimat was originally only discussed as to the benefit of an expelled population, ¢f. Ch. Tomuschat, Das
Recht auf die Heimat. Neue rechtliche Aspekte, in: Des Menschen Recht zwischen Freibeit und Verantwortung.
Festschrift fiir Karl Josef Partsch, Duncker & Humblot, Berlin: 1989, pp. 183-212, for a recent confirmation
of the “right of return” see UNGA Res. 66/283, 3 July 2012, para. 1.

¢ See comments by a neutral observer, R.M. Douglas, Orderly and Humane. The Expulsion of the Germans
after the Second World War, Yale University Press, New Haven und London: 2012.
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Human rights protection is enjoyed by every person, independently of whether they
belong to a “people of perpetrators” or to “a people of victims”. From a human
rights perspective, those attributes are entirely irrelevant. Accordingly, the persons
who with the consent of the international community and the Federal Republic
of Germany itself established themselves in those territories that were administra-
tively separated from Germany have accumulated a capital of confidence of which
they may not be deprived arbitrarily. In addition, after many decades that stock of
legitimate confidence could have been used against any possible right of return of
the expelled population.

This inference should not be taken to mean that the route should be clear for any
kind of annexationist measures. It must always be a temptation for dictators with
imperialist aspirations to conquer by means of a war of aggression territorial space
for its own people, eventually referring to the vital rights of the “settlers”. The Polish
case has a different physiognomy however. I will refrain here from pronouncing
myself about the lawfulness of the Potsdam Agreement of the three (four) Allied
Powers. Here the only relevantissue to be examined is what consequences the lapse
of time has possibly produced. From the above considerations it appears that the
classic method of analysis — according to which research for a rule of customary
law should focus solely on precedents from the inter-State dimension — cannot
be the appropriate yardstick in a field where the general configuration has been
profoundly marked by new basic norms of international law. Here again, it is not
time as such that has operated as “movens”; what matters instead is the emergence
of a new legal architecture with new paradigmatic bases.

3.2.4. Retroactivity of Rules of Jus Cogens in Respect of Grave Crimes?
As already mentioned, according to a consolidated principle any factual occurrences
need to be measured against the applicable legal yardsticks of their time.® Recently
there has been a tendency to shove aside that principle by introducing a new line of
thought. This in particular regards the colonial history of Africa with its shameful
highpoint — the slave trade;* which is taken as point of departure for sophisticated
deductions according to which the nations that were in the past involved in that
trade should be deemed obligated to provide reparation payments to the descen-
dants of the victims.®

¢ The ILC has explicitly noted in Art. 13 ARSIWA that reparation claims presuppose the breach of an
international norm applicable at that time.

¢ On the current legal position together with the historical antecedents of the ban, ¢f. P. Viseur Sellers,
J. Getgen Kestenbaum, Missing in Action. The International Crime of the Slave Trade, 18 Journal of International
Criminal Justice 517 (2020).

& See D. Diop, La réparation des crimes contre bumanité en Afrigue. Impératif catégorique ou devoir
contingent?, in: L. Boisson de Chazournes et al. (eds.), Crimes de I'bistoire et réparations: les réponses du droit et
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To the extent that such claims are based on ethical requirements the realm of
law is left. Today we certainly regret most sincerely that imperialist thinking was
not aware of the dubious nature of the legal norms that governed the process of
colonization with its numerous human victims, abstaining from establishing any
safeguards for the benefit of the indigenous populations. This later awareness,
however, cannot rearrange the legal position as it was understood and practiced at
that time, but must be transformed into an incitement for political strategies and
actions today.*

Inasmuch as such constructive initiatives are based on the legal instruments
adopted in the early years of the 19" century concerning the prohibition of the
slave trade, they have at least a firm normative basis.*” However, a consistent system
of secondary rules governing the consequences of internationally unlawful acts
has emerged only late in the 20 century and has not yet found its completion,
notwithstanding the Draft articles on Responsibility of States for Internationally
Wrongful Acts (ARSIWA) project of the ILC concluded in 2001.°* Moreover,
whoever analyzes historical occurrences from the 19* century in light of the legal
concepts of us cogens and obligations erga omnes engages in a frivolous use of the
time machine. Lawyers have to leave the judgment of the Thirty Year’s War (1618-
1648); the Napoleonic wars of conquest in Europe; and the German-French war
of 1871 to historians. Lastly, the construction of a legal relationship between the
nations responsible for the slave trade and the descendants of the victims of forced
slavery has a fundamentally speculative nature. The descendants can neither be
identified personally, nor can we recognize them conclusively as victims. The harm
suffered by them cannot constitute damage of applicants living today.*” By attempt-
ing to analyse epochs of the past based on the modern concepts of today one ends
up with a multitude of logical contradictions that would require a comprehensive
review of the legal order. Many proposals are carried out with good intentions, yet
they pertain to legal policy and cannot be carried forward via the means of the law
as it stands today. No one can be forbidden to characterize as unlawful events of

de la justice, Bruylant, Bruxelles: 2004, pp. 263-276; L. Sala-Molins, Esclavage: Peut-on juridiquement envisager
de ne pas réparer ?, ibidem, pp. 179-185.

¢ In the Declaration of the Conference of Durban (2001) against Racism, Racial Discrimination,
Xenophobia and Related Intolerance, available at: https://www.un.org/WCAR /durban.pdf (accessed
30 June 2022), the relevant time limits are intentionally kept rather vague.

7 Cf. W.G. Grewe, The Epochs of International Law, de Gruyter, Berlin, New York: 2000, pp. 554-549.

¢ Annex to UNGA Res. 56/83, 12 December 2001: Responsibility of States for internationally wrongful
acts.

@ Therefore the attempt by clear-sighted observers to leave the rigid scheme of international responsibility,
replacing it by forms of political and moral conciliation through negotiations, would be welcomed: L. Moffett,
K. Schwarz, Reparations for the transatlantic slave trade and historical enslavement: Linking past atrocities with
contemporary victim populations, 36 Netherlands Quarterly of Human Rights 247 (2018).
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the past if, from our present viewpoint, they appear indeed to constitute unlawful
phenomena; but such judgments convey no more than ethical reprobation and
do not provide legal recipes suited to address the current issues of today.” This
conclusion applies also to the partitions of Poland carried out in the 18" and 19"
centuries. It serves as a guide for political orientation and may serve as reminder,
but does not make things “unhappened”.

3.3. Prescription

Lastly itis worthwhile to take a short glance at the concept of extinctive prescription.
In this last section no territorial issues shall be discussed; the focus will be exclusively
on claims resulting from internationally wrongful acts regarding other breaches of
international law. The ILC has dealt with these issues in its ARSIWA project solely
under the headings of waiver and acquiescence (Art. 45). A general rule on pre-
scription is lacking. This cautious approach is understandable, particularly against
the backdrop of the ambition of the ILC to create a system of rules of secondary
law that should be identical for all claims resulting from the commission of an un-
lawful act. However, it seems hardly conceivable that in the present conditions the
content and context of the violated rule should be totally left aside. The violation
of a duty of consultation will never have the same weight as the commission of an
international crime, and between the two extremes many intermediate steps on
a hierarchical scale can be found. All of these variations would have to be reflected
in alegal regime of extinctive prescription. Furthermore, the ILC was conscious of
the fact that rules conceived for classic inter-State relations are not automatically
suitable for relationships of a special type, in particular in the field of human rights
(Art. 55 ARSIWA).”

Two different types of prescription must be distinguished: on the one hand pre-
scription as an objection in a formal proceeding for the settlement of a dispute; and
on the other hand prescription as a legal ground for the substantive extinction of
aclaim. Purely procedural issues shall not be raised here. The focus will be exclusively
on the question whether a legal entitlement may lose its existence solely through
passage of time, taking into account only traditional inter-State relationships.

A cursory preliminary reflection results in the conclusion that a comprehensive
general rule can hardly be found. Conflicts between States are settled in the most
diverse fora. More often than not States prefer negotiations, the results of which are
not transmitted to the public. Even where during an armed conflict massive damages
have occurred, reparation claims may not be raised where political considerations

7 An erroneous path is therefore embarked upon by N. Boschiero, La traite transatlantique et la
responsabilité internationale des Etats, in: L. Boisson de Chazournes et al. (eds.), supra note 65, pp. 203-262.
7! See Section 4 of the commentary of the ILC regarding this provision.
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may make it inadvisable to commence formal proceedings. In other instances,
troublesome periods pass into oblivion. Judicial decisions are rare. The relevant
precedents that are referred to in the legal literature relate mostly to instances of
diplomatic protection, where a government has tried to secure the rights of one of
its nationals.”” In today’s international legal order, which is largely based on ethical
value judgments, uneasiness would be palpable if some (state) actor contended
that claims deriving from violations of the ban on the use of force or from serious
breaches of human rights guarantees have been extinguished by prescription.

The ICJ has provided only a few clues as to the place of the concept of pre-
scription in the international legal order. In the Nauru case it confined itself to
the sibyllinic observation that it was incumbent on the Court to “determine in
the light of the circumstances of each case whether the passage of time renders an
application inadmissible.””?

No further authoritative statements can be found in the international jurispru-
dence. The practice of reparations is multiform and inconsistent. Regarding war
damages in particular, States have many times preferred to conclude lump sum
agreements; in other cases the passage of time renders moot any claims for repa-
ration. A particular feature of such configurations is that no international judge
endowed with jurisdiction to hear such claims is available. It is not by accident that
the international humanitarian treaties have abstained from providing for judicial
remedies in relation to any violations of their provisions.

CONCLUDING OBSERVATIONS

The multifaceted topic of time in international law provides little room for general
conclusions. Time is the dimension in which, like all human artefacts, law exists,
and international law is designed to fulfil a public order function in the world. It
accompanies human societies according to their own codes of conduct on their path
through history, conferring them a certain stability notwithstanding all the changes
of the external circumstances. International law is much less subject to dictatorial
usurpation than legal systems governing States’ constitutional orders. Since itis the
normative foundation of all States and, accordingly, of all human beings, no single
State will ever succeed, under the conditions of a global world, to establish itself
as the sole dominant nation. It cannot be denied that international law follows to
a great extent the distribution of power in its various constellations, but usually

7> See e.g., G. Dahm, Volkerrecht, Kohlhammer, Stuttgart: 1961, p. 170.
73 1CJ, Certain Phosphate Lands in Nauru (Nauru v. Australia), Judgment (Preliminary Objections), 26
June 1992, IC] Rep 1992, 240, 254, para. 32.
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only in a measured way, not in Sturm-und-Drang, and usually only after a period
of reflection and consolidation.



XLIPOLISH YEARBOOK OF INTERNATIONAL LAW
DOI 10.24425/PYIL.2022.142336

2021
PLISSN 0554-498X

Stefanie Schmahl™

THE 1970 WARSAW TREATY
AND THE CHALLENGES OF INTERPRETATIVE
DECLARATIONS IN INTERNATIONAL
TREATY LAW

Abstract: The 1970 Warsaw Treaty lists a number of unilateral declarations, pri-
marily on the part of the Federal Republic of Germany. Nowadays, in view of the fun-
damentally changed circumstances between Germany and Poland, these declarations
no longer play a significant role. Nevertheless, it is interesting to dogmatically examine
them, not only for legal historical reasons but also based on the acknowledged principle
that the understanding of the present is always shaped by the past. This contribution
aims to meet this challenge.

Keywords: interpretative declarations, reservations, political declarations of intent,
declarations on legal safeguards, Oder-Neisse line

INTRODUCTION

In 2020, the Agreement between the Federal Republic of Germany and the
People’s Republic of Poland concerning the basis for normalization of their mutual
relations of 7 December 1970,' better known as the Warsaw Treaty, celebrated its
50th anniversary. Anniversaries generally constitute a good opportunity to critically
examine and appreciate, in retrospect, the content of a treaty and its importance in

* Prof. Dr. Full Professor of German and foreign public law, public international law and European law,
Julius-Maximilians-University of Wiirzburg (Germany); email: schmahl@jura.uni-wuerzburg.de. This article
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entitled: “S0 Years Warsaw Treaty — 30 Years Two-Plus-Four Treaty.” This Colloquium was postponed by one
year due to the Corona pandemic.

U Vertrag zwischen der Bundesrepublik Deutschland und der Volksrepublik Polen iiber die Grundlagen der
Norma-lisierung ihrer gegenseitigen Beziehungen, 7 December 1970, Bundesgesetzblatt [Federal Law Gazette]
197211, p. 362.
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the relationship between the contracting parties. With regard to the Warsaw Treaty,
this applies not only to the object and purpose of the treaty, but also to the numerous
unilateral interpretative declarations, mainly from the Federal Republic of Germany,
which accompany the treaty and which are the focus of this contribution. Based
on the general meaning of interpretative declarations in international treaty law,
the article examines the content, meaning, and legal consequences of the unilateral
declarations made on the occasion of the conclusion of the Warsaw Treaty. As will
be shown, most of the formerly controversial debates can now be regarded as settled.

1. GENERAL MEANING OF INTERPRETATIVE DECLARATIONS
IN INTERNATIONAL TREATY LAW

Declarations of interpretation are a common instrument in international treaty
law. They are unilateral statements made by a State” to propose the correct under-
standing of one or more treaty provisions and are designed to influence the future
interpretation of the treaty. Such a declaration, which is usually presented at the
time of agreeing to the treaty,’ aims to specify or clarify the meaning or scope of the
treaty or certain of its provisions, but does not fundamentally call into question the
binding nature of the treaty rules.* Rather, the interpretative declaration is based on
the wording of the treaty, does not exclude or modify its legal effect, and remains
within its framework. However, it makes clear that either a specific teleological or
ageneral dynamic interpretation of the rules will not be supported by the declarant.’
Instead, a specific, mostly narrow interpretation is regarded by the declaring state
as binding when applying the treaty.®

1.1. Distinction Between Interpretative Declarations and Reservations
The practical legal problem associated with a declaration of interpretation is obvious.
It is difficult to distinguish an interpretative declaration from a reservation in the

* Unilateral statements made by an international organisation are not the subject of this article.

3 As to exceptions, see F. Horn, Reservations and Interpretative Declarations to Multilateral Treaties,
North-Holland, Amsterdam: 1988, pp. 41-43.

* 1. Cameron, Treaties, Declarations of Interpretation, in: A. Peters (ed.), Max Planck Encyclopedia of
Public International Law [Online], Oxtord University Press, Oxford: 2020, mns. 1, 2.

> Cf. C. Tomuschat, Admissibility and Legal Effects of Reservations to Multilateral Treaties,
27 Zeitschrift fiir auslindisches offentliches Recht und Vélkerrecht 463 (1967), pp. 464-466;
M. Heymann, Einseitige Interpretationserklirungen zu multilateralen Vertrigen, Duncker
& Humblot, Berlin: 2005, pp. 88-92.

¢ See A. Verdross, B. Simma, Universelles Vilkerrecht (3rd ed.), Duncker & Humblot, Berlin: 1984,
para. 736; W. Heintschel von Heinegg, Vorbebalte zu Vertrigen, in: K. Ipsen (ed.), Volkerrecht (7th ed.),
C.H. Beck, Miinchen: 2018, para. 17 mn. 4.
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sense of Art. 2.1(d) of the Vienna Convention on the Law of Treaties (VCLT),”
the main provisions of which reflect customary international law. In contrast to
a declaration of interpretation, a reservation excludes the binding nature and legal
effect of a treaty rule under all conceivable modalities of interpretation.® However,
the distinction between genuine reservations and interpretative declarations is flu-
id.” This is true for formal reasons, because a unilateral declaration can, despite its
designation as a declaration of interpretation, represent a reservation in the technical
sense, often referred to as a “disguised reservation”."” Furthermore, an interpretative
declaration generally excludes interpretations of the treaty provision in question in
a manner other than the interpretation submitted, at least for the declaring State.
This comes very close to a reservation in substantive terms."!

Typically, the distinction between an interpretative declaration and a reservation
only becomes an issue in the case of multilateral agreements. Within the framework
of a bilateral agreement, the fact that there are no corresponding declarations of will
and intent works against the legal possibility of being able to make a reservation. If
a bilateral treaty is to be concluded despite such a dissenting opinion, this is only
possible if the other party accepts the declaration of reservation as a new offer to
conclude the treaty in a modified version.'” In any case, it is necessary for bilateral
treaties that the recipient of the declaration expressly or implicitly agrees to it in order
to establish the necessary consensus." In principle, this applies to both reservations
and interpretative declarations. In the opinion of the International Law Commis-
sion, only simple declarations of interpretation — unlike qualified, or conditional,
declarations of interpretation — should not require any acceptance, not even tacit,
by the treaty partner."

71155 UNTS 331. The Vienna Convention was concluded on 23 May 1969 and entered into force on
27 January 1980.

8 Cf. B. Kempen, C. Hillgruber, C. Grabenwarter, Volkerrecht (3rd ed.), C.H. Beck, Miinchen: 2021,
para. 13 mn. 25.

? See A.von Arnauld, Volkerrecht (4th ed.), C.F. Miiller, Heidelberg: 2019, p. 91.

1 D.M. McRae, The Legal Effect of Interpretative Declarations, 49 British Yearbook of International Law
155 (1978), p. 162; see also Cameron, supra note 4, mn. 2.

" G. Dahm,]. Delbriick, R. Wolfrum, Volkerrecht (2nd ed.), Vol. 1/3, De Gruyter, Berlin: 2002, para. 148,
p.577.

2 Ibidem, p. 558.

13 See M. Krajewski, Volkerrecht (2nd. ed.), Nomos, Baden-Baden: 2020, para. 4 mn. 52.

4 See Guidelines 1.3 and 1.4 of the International Law Commission’s Guide to Practice on Reservations
to Treaties, UN Doc. A/66/10/Add.1. Further see the Report of the International Law Commission on the
Work of its 63th Session (2011), GAOR 66 Session Supp. 10, UN Doc. A/66/10, pp. 75 et seq. As regards
the difficulties in State practice to clearly differentiate between both forms of interpretative declarations, see
Cameron, supra note 4, mn. 6.
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1.2. Distinction Between Interpretative Declarations and Political
Declarations of Intent or Legal Safeguards
Interpretative declarations must also be distinguished from political declarations of
intent (politische Absichtserklirungen) and simple legal safeguards (Rechtsverwab-
rungen). A political declaration of intent usually involves clarifications of political
issues that are indirectly related to the treaty, but do not affect its content.” For
instance, in 1952 the USA declared its approval of the Treaty of Peace with Japan
only with the express reference that the treaty did not contain any relinquishment
of Japan’s territorial claims before the outbreak of war, and that the treaty was not
intended to represent recognition of the Yalta Agreement in favour of the USSR."¢
Similarly, on the occasion of the signing of the Moscow Treaty of 1970," the Gov-
ernment of the Federal Republic of Germany (FRG) pointed out in its “Letter
on German Unity” (Brief zur deutschen Einbeit) that the provisions of the treaty
neither affect nor undermine the FRG’s goal to restore German unity."* In such
cases, a contracting party to a treaty wishes to rule out any repercussions of the treaty
on its positions with regard to other issues or with States not involved in the treaty.
Political declarations of this kind do not restrict the obligations of the contracting
parties any further than is agreed in the treaty text.

Declarations on legal safeguards point in a similar direction. In this case, the
contracting party aims to protect itself against drawing conclusions on other legal
questions from the fact of its conclusion of the treaty. It is a form of protective
protest on the part of the declaring State against the establishment of an inter-
pretation of the treaty that could be used against it; a declaration that it considers
such an interpretation to be inappropriate.” For example, such a legal safeguard
can consist of the fact that it should not be inferred from the conclusion of the
treaty that one contracting party is obliged to recognise the other contracting party
as a State.”” As with a political declaration of intent, a legal safeguard is also about
legal consequences that lie outside the treaty, even though they are, in a broad con-
text, connected with the treaty.”" A practical example of this is again the “Letter
on German Unity”, this time to the Basic Treaty (Grundlagenvertrag) which was
concluded between the FRG and the German Democratic Republic (GDR) in

15 See Heintschel von Heinegg, supra note 6, para. 17 mn. 3.

' American Journal of International Law 46 (1952), Supp. 96.

V7 Vertrag zwischen der Bundesrepublik Deutschland und der Union der Sozialistischen Sowjetrepubliken
[Treaty between Germany and the Union of Soviet Socialist Republics], 12 August 1970, Bundesgesetzblatt
[Federal Law Gazette] 197211, p. 354.

'8 Bulletin, Presse- und Informationsamt der Bundesregiernng [Press and Information Office of the Federal
Government], 17 August 1970, No. 109, p. 1094.

" A. McNair, The Law of Treaties, Clarendon, Oxford: 1961, pp. 430-431.

0 See Kempen et al., supra note 8, paras. 13 mn. 24.

! See Verdross, Simma, supra note 6, para. 737.
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1972.% In order to take into account the reunification requirement of its Basic Law,
the Government of the Federal Republic of Germany made it clear that, from its
point of view, the GDR was viewed as a State and thus as a subject of international
law, but not as a foreign country.

1.3. Requirements and Legal Consequences of Unilateral Declarations
in International Treaty Law

Regardless of whether a unilateral declaration constitutes a simple or qualified
interpretative declaration, a declaration of political intent, a legal safeguard, or
a reservation, it is necessary that the other contracting party is aware of it. The
requirement of bringing the declaration to the knowledge of the other contracting
party (Empfangsbediirftigkeit) follows from the principles of legal certainty and
legal clarity, which are also relevant in international law.*> A need for acceptance
(Annabmebediirftigkeit), meaning the explicit or implicit consent of the other con-
tracting party, is not required in the case of political declarations of intent and legal
safeguards, as they are not inherently binding. However, in the case of reservations
the other contracting party must either accept the reservation or raise an objection
in accordance with the rules of the VCLT. In particular, Art. 20.4(b) VCLT requires
States to react to reservations which they deem to be invalid. Otherwise, the rule of
tacit acceptance applies (Art. 20.5).* For logical reasons, however, the possibility to
object only applies to multilateral treaties. In the case of bilateral treaties, as mentio-
ned the consensus between the two contracting parties must be established.” Thus
a qualified declaration of interpretation within the framework of a bilateral treaty
requires at least the tacit consent of the other contracting party, so that the intended
binding effect of the declaration can develop and does not become meaning]ess.
To put it in other words: If the other contracting party does not expressly object
to the contracting party’s unilateral declaration of interpretation, the declaration
can be taken into account when interpreting the treaty.*

> Vertrag tiber die Grundlagen der Beziehungen zwischen der Bundesrepublik Deutschland und der
Deutschen Demokratischen Republik [Treaty concerning the basis of relations between the Federal Republic
of Germany and the German Democratic Republic], 21 December 1972, Bundesgesetzblart [Federal Law
Gazette] 1973 11, p. 425.

» Cf. Heymann, supra note 5, pp. 118-119; Horn, supra note 3, p. 44.

* Cameron, supra note 4, mn. 6.

» See Verdross, Simma, supra note 6, para. 732.

¢ See A. Aust, Modern Treaty Law and Practice (3rd ed.), Cambridge University Press, Cambridge: 2013,
p- 116; Krajewski, supra note 13, para. 4 mn. 53.
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2. LEGAL CHARACTERIZATION OF THE UNILATERAL
DECLARATIONS ON THE OCCASION OF THE 1970 WARSAW
TREATY

The Warsaw Treaty of 1970* is characterized by numerous unilateral declarations,
especially on the part of the Federal Republic of Germany. Nowadays, in view of
fundamentally changed circumstances — suffice it to mention here the Two+Four
Treaty*® and Germany’s as well as Poland’s membership in the European Union® —
these declarations no longer play a significant role. Nevertheless, not only for legal
historical reasons but also because our understanding of the present is always shaped
by the past, it is interesting to dogmatically examine these unilateral declarations.

In order to determine the legal nature and effect of a unilateral declaration, the
declaration must be interpreted in good faith. In addition, the ordinary meaning
of the chosen formulation and the social and political context must be taken into
account, as well as the will of the State that made the declaration.” It is precisely
these contextualizing aspects that are of particular importance when classifying the
unilateral declarations made by the Federal Republic of Germany on the occasion
of the Warsaw Treaty.

2.1. Content of the Warsaw Treaty
The Warsaw Treaty entered into force with the exchange of the instruments of ratifi-
cation on June 1972.%! According to Art. I, para. 1 of the Treaty, the Federal Republic
of Germany and the People’s Republic of Poland agree that the Oder-Neisse line, as it
was established at the Potsdam Conference in 1945, forms the western State frontier
of Poland. In Art. I, para. 2 and 3, both parties also reaffirm the inviolability of their
existing frontiers, commit themselves to respect each other’s territorial integrity, and
declare that they have no territorial claims whatsoever against each other.

Since Poland was the first victim of the war of aggression unleashed by the Ger-
man Reich, the border issue was inevitably the focus of the negotiations on the

77 See supra note 1.

* Vertrag iiber die abschliefSende Regelung in bezug anf Deutschland [Treaty on the Final Settlement with
Respect to Germany], 12 September 1990, Bundesgesetzblatt [Federal Law Gazette] 1990 I, p. 1318.

» While the Federal Republic of Germany was one of the six founding States, Poland joined the European
Union in 2004.

30 See Kempen et al., supra note 8, para. 13 mn. 27.

' Bundesgesetzblatt [Federal Law Gazette] 197211, p. 361; pronouncement in: Bundesgesetzblatt [Federal
Law Gazette] 197211, p. 651.

32 Amtsblatt des Alliierten Kontrollrats in Deutschland, Ergéinzungsblare Nr. 1 [Official Journal of the
Allied Control Council in Germany, Supplement No. 1], pp. 17-18. For details on the negotiations and results
of the Potsdam Conference, ¢f. G. Gornig, Der vilkerrechtliche Status Dentschlands zwischen 1945 und 1990:
Auch ein Beitrag zu Problemen der Staatensukzession, Wilhelm Fink Verlag, Miinchen: 2007, pp. 49 et seq.



Stefanie Schmahl 37

Warsaw Treaty. Without an agreement on this issue, it would not have been possible
for the Federal Republic of Germany and Poland to relax tensions and enter into
good relations between themselves.”® Art. I of the Warsaw Treaty therefore clearly
establishes both parties’ recognition of the western boundary line of Poland and its
competence over the territories under its administration, as well as the obligation
of the Federal Republic of Germany not to contest the legality of Poland’s exercise
of sovereign power (Gebietshobeit) therein.*

2.2. Reference to the Exchange of Notes Between the Federal Republic

of Germany and the Three Western Powers in the Act of Approval

by the German Bundestag
However, the Warsaw Treaty did not constitute a final ruling on the territorial status
of the areas located east of the Oder-Neisse line.” Before the signing of the Warsaw
Treaty, the Federal Government of Germany had exchanged notes with the three
Western Powers, which were published in the Federal Law Gazette together with the
Act of Approval by the German Bundestag.® Also, in the ratification document,
which was handed over to the Polish Government on 3 June 1972, explicit reference
is made to the Act of Approval with the attached notes.”” The exchange of notes,
which was important for the conclusion of the Warsaw Treaty, stipulates that the
Federal Republic of Germany only acts in its own name and does not affect the
rights and responsibilities of the Four Powers with regard to Germany, as expressed
in the Berlin Declaration of 5 June 1945.%

33 Cf. Denkschrift der Bundesregiernng [Memorandum of the Federal Government], Bundestags-Drucksache
[Bundestag printed matter] VI/3157, at 10.

3 See O. Luchterhand, Die staatliche Teilung Deutschlands, in: J. Isensee, P. Kirchhof (eds.), Handbuch des
Staatsrechts der Bundesrepublik Deutschland (3rd ed.), Vol. I, C.F. Miiller, Heidelberg: 2003, para. 10 mn. 76;
J.A. Frowein, Zur verfassungsrechtlichen Beurteilung des Warschauer Vertrages, 18 Jahrbuch fiir Internationales
Recht 11(1975), pp. 38 et seq. In a similar vein, see also W. Kewenig, Die deutsche Ostpolitik und das Grundgesetz,
26 Europa-Archiv 469 (1971), p. 478.

% See E. Klein, Zur Rechtslage Deutschlands und der Deutschen nach dem BeschlufS des
Bundesverfassungsgerichts zu den Ostvertrigen, 25 Jahrbuch der Albertus-Universitit zu Konigsberg/Preufen
23 (1977), pp. 31-32; B. Zuindorf, Die Ostvertrige: Moskan, Warschan, Prag. Das Berlin-Abkommen. Die
Vertrige mit der DDR, C.H. Beck, Miinchen: 1979, p. 76. A difterent assessment is offered by J.A. Frowein,
Die deutschen Grenzen in volkerrechtlicher Sicht, 34 Europa-Archiv 591 (1979), pp. 592-593, according to
which territorial sovereignty is said to have passed to Poland under the condition subsequent of a peace treaty.

3¢ Bundesgesetzblatt [Federal Law Gazette] 1972 II, p. 361, at 364-368; ¢f. also Denkschrift der
Bundesregiernng [Memorandum of the Federal Government], Bundestags-Drucksache [Bundestag printed
matter] VI/3157, p. 10, at 10.

%7 See Bundesverfassungsgericht [Federal Constitutional Court], Decision of 7 July 1975, 1 BvR 274,
209/72, 195, 194, 184/73 and 247/72, BVerfGE 40, 141 (149). Further see Zundorf, supra note 35, p. 274.

3 The text of the 1945 Berlin Declaration is reprinted in: I. von Miinch (ed.), Dokumente des geteilten
Deutschlands: Quellentexte zur Rechtslage des Dentschen Reiches, der Bundesrepublik Deutschland und der
Deutschen Demokratischen Republik, Kroner, Stuttgart: 1968, pp. 19 et seq.
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Consequently, the allocation of territory was only provisional, as a final settle-
ment was reserved for a peace treaty regarding Germany as a whole. This was espe-
cially true because the three Western Powers had not approved a final assignment
in the form of a forced cession or adjudication® of the former German eastern
territories to Poland, either in the Potsdam Protocol or in the 1945 Berlin Declara-
tion.* The legal disposition that was made in the Potsdam Agreement with regard
to the Oder-Neisse areas can therefore only be characterized as an “administrative
assignment”, which the victorious powers were entitled to under international law
even without the involvement of the defeated (German) State.*' Basically, the Soviet
Union and the People’s Republic of Poland seem to have accepted this character-
ization, as Poland not only concluded the Gérlitz/Gorlice Treaty with the GDR
to establish the Oder-Neisse line as the State frontier in 1950, but also called for
asimilar legal act from the FRG, namely what was to become the Warsaw Treaty.*

The Federal Republic of Germany could not recognize the final sovereignty of
Poland over the areas in question in the Warsaw Treaty due to its lack of a power of
disposal.** However, it was already clear at the time that even a reunified Germany
would have to take into account the situation on which the Warsaw Treaty was
based.* This is supported, firstly, by the fact that any other interpretation would
have completely invalidated the Warsaw Treaty, the central subject of which was

% This was, however, the opinion of the Polish Government at the time, ¢f. K. Skubiszewski, La frontié¢re
polono-allemande en droit international, 61 Revue Générale de Droit International Public 242 (1957), pp. 254-
255; M. Lachs, The Polish-German Frontier: Law, Life and Logic of History, PWN, Warszawa: 1964, p. 33.

0 See Bundesverfassungsgericht [Federal Constitutional Court], Decision of 7 July 1975, 1 BvR 274,
209/72, 195, 194, 184/73 and 247/72, BVerfGE 40, 141 (158). Further see E. Klein, Volkerrechtliche Aspekte
des deutsch-polnischen Verbdltnisses, in: H. Unverricht, G. Keil (eds.), De Ecclesia Silesiae: Festschrift zum
25jibrigen Bestehen der Apostolischen Visitatur Breslan, Jan Thorbecke Verlag, Sigmaringen: 1997, p. 117,
at 118; S. Krille, Die volkerrechtlichen Aspekte des Oder-NeifSe-Problems, Duncker & Humblot, Berlin: 1970,
pp- 242 et seq. Different assessment by E. Menzel, Die Ostvertrige von 1970 und der ,, Dentschland “Begriff
des Grundgesetzes, 26 Die Offentliche Verwaltung 1 (1973), pp. 2-3.

M See O. Kimminich, Der Warschauner Vertrag - Grundlage oder Vernichtung privater
Entschadigungsforderungen?, 26 JuristenZeitung 485 (1971), p. 486; Gornig, supra note 32, pp. 60-61.

> Abkommen zwischen der Volksrepublik Polen und der Deutschen Demokratischen Republik iiber die
Markierungen der festgelegten und bestehenden polnisch-dentschen Staatsgrenze [Agreement between the People’s
Republic of Poland and the German Democratic Republic concerning the demarcation of the established and
existing Polish-German State frontier], 6 July 1950, Geserzblatt der DDR [Law Gazette of the GDR] 1950, p. 1205.

# See O. Kimminich, Ungeloste Rechtsprobleme der deutsch-polnischen Beziehungen, 18(4) Zeitschrift fiir
Politik 333 (1971), p. 334.

“ Cf. Kriille, supra note 40, pp. 161 et seq. Contra A. Uschakow, Die polnische Auslegung des Warschaner
Vertrags, in: Auslegung der Ostvertrige und gesamtdentsche Staatsangebirigkeit, Kulturstiftung der Deutschen
Vertriebenen Verlag, Bonn: 1980, p. 49, pp. 53-65.

* See Denkschrift der Bundesregierung [Memorandum of the Federal Government], Bundestags-Drucksache
[Bundestag printed matter] VI/3157, p. 10, at 10; see also Kimminich, supra note 43, pp. 345-346. Difterent
assessment by Ziindorf, supra note 35, p. 68; H. Steinberger, Volkerrechtliche Aspekte des deutsch-sowgetischen
Vertragswerkes vom 12. August 1970, 31 Zeitschrift fir auslindisches 6ffentliches Recht und Vélkerrecht 63
(1971), pp. 72, 109.
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the recognition of the Oder-Neisse line as a frontier. Secondly, the Estoppel prin-
ciple under international law supported the assumption that any later peace treaty
must be based, among other things, on the provisions of the Warsaw Treaty.** This
finding was flanked by the Gérlitz/Gorlice Treaty, in which the GDR accepted
the Oder-Neisse line towards Poland as the existing State frontier. However, the
problem was that the GDR claimed full identity with the former German Reich
in this respect, which was in clear contradiction to international law.*’

2.3. Information Letter by the Government of the People’s Republic
of Poland

In connection with the conclusion of the Warsaw Treaty, the Polish Government
forwarded a comprehensive information letter to the Federal Republic of Germany
in which it informed the Federal Government of Germany about, znter alia, mea-
sures to resolve the humanitarian problems with regard to family reunification
and the departure of persons of German ethnicity.* However, the information
letter does not deal with the exchange of notes between the Federal Government of
Germany and the three Western Powers. The same applies to the published Act of
Approval of the Polish Council of State to the Warsaw Treaty of 26 May 1972.9 It
can therefore be assumed that Poland implicitly approved the declaration of inter-
pretation submitted by the Federal Government. This is all the more so because the
Warsaw Treaty aimed to create a political climate of détente, but did not contain
any detailed regulations on the ultimate transfer of territorial sovereignty.”

2.4. Final Communiqué of the Federal Government of Germany

on the Warsaw Treaty
Nor does the Warsaw Treaty contain any provision relating to questions of natio-
nality. The fact that the will of the Federal Republic of Germany was not directed

“ Rightly so according to K. Skubiszewski, Poland’s Western Frontier and the 1970 Treaties, 67 American
Journal of International Law 23 (1973), pp. 30-31; Frowein, supra note 34, p. 49.

7 See E. Klein, Wiedervereinigungsklauseln in Vertriigen der Bundesrepublik Deutschland, in: G. Brunner,
T. Schweisfurth, A. Uschakow, K. Westen (eds.), Sowyetsystem und Ostrecht, Duncker & Humblot, Berlin:
1985, at 784-785, 789; idem, An der Schwelle zur Wiedervereinigung Dentschlands, 43 Neue Juristische
Wochenschrift 1065 (1990), p. 1072; D. Colard, Considérations sur les “traités de normalisation” signés par la
R.FA. avec 'UR.S.S. et la Pologne, 75 Revue Générale de Droit International Public 333 (1971), p. 350.

® See Information der Regierung der Volksrepublik Polen [Information by the Government of the People’s
Republic of Poland], Bundestags-Drucksache [Bundestag printed matter], p. 13, at 13-14. Cf. also E. Schmidt-
Jortzig, Der verfassungsrechtliche Gebalt des Warschauer Vertrages vom 7.12.1970 und seine volkerrechtlichen
Beziige, 10 Der Staat 311 (1971), p. 334.

¥ Cf. Bundesverfassungsgericht [Federal Constitutional Court], Decision of 7 July 1975, 1 BvR 274,
209/72, 195, 194, 184/73 and 247/72, BVerfGE 40, 141 (149-150).

%0 For more details, see Bundesverfassungsgericht [Federal Constitutional Court], Decision of 7 July 1975,
1BvR 274,209/72, 195, 194, 184/73 and 247/72, BVerfGE 40, 141 (164-165).
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towards a change of nationality emerges from the declarations made by the Federal
Government to its Polish partner. The declaration of the then Federal Minister for
Foreign Affairs, printed in the final communiqué of the Federal Government of
Germany on the Warsaw Treaty, states that the Federal Government emphasized
at the conclusion of the negotiations that “durch den Vertrag niemandem Rechte
verloren geben, die ibm nach unseren Gesetzen zustehen” (“as a result of the treaty,
nobody loses rights to which they are entitled under our laws”).>! The main focus
of the declaration was undoubtedly on the former Citizenship Act of the German
Reich (Reichs- und Staatsangehorigkeitsgesetz).>

The Federal Government of Germany therefore assumed, in a way that was
recognizable for the Polish partner, that it was not authorized to make a significant
substantial disposition on the legal status of (the divided) Germany, which also in-
cluded the continuation or possible loss of German citizenship.” In doing so, as with
the question of the Oder-Neisse line it referred to the overall responsibility that the
Four Powers had for Germany as a whole. The three Western Powers also alluded to
this overall responsibility in their notes on the Warsaw Treaty.> In the negotiations
on the Warsaw Treaty, the Federal Government of Germany further affirmed that
it could only act in its own name and that it would not be able to bind a reunified
Germany. This view arises both from the Federal Government’s memorandum on
the Warsaw Treaty (Denkschrift der Bundesregierung zum Warschauer Vertrag)>
and from the official final communiqué already mentioned.>

The declarations in the final communiqué represent unilateral declarations on
the part of the Federal Republic of Germany. However, during the negotiations,
the Polish contracting party assured itself of the background and legal significance
of the declarations and received explanations from the German side, which it ac-
cepted without contradiction.”” The Polish Government was therefore aware of the
content and scope of the declarations and it did not trigger any protest. Hence, the

°! Bulletin, Presse- und Informationsamt der Bundesregiernng [Press and Information Office of the Federal
Government], 8 December 1970, No. 171, p. 1818, at 1819 [English translation by the author].

52 See C. Arndt, Die Vertrige von Moskan und Warschau, Politische verfassungsrechtliche und volkerrechtliche
Aspekte (2nd ed.), Verlag Neue Gesellschaft, Bonn: 1982, pp. 187 et seq. As regards the interpretation of Art.
25.1 of the Reichs- und Staatsangebirigkeitsgesetz after the Warsaw Treaty came into force ¢f. E. Klein, Deutsche
Staatsangehorigkeit und Inlandbegriff, 93 Deutsches Verwaltungsblatt 876 (1978), pp. 877-879; O. Kimminich,
Der Warschauer Vertrag und die Staatsangeborigkeit der “Polen-Dentschen”, 24 Die Offentliche Verwaltung
577 (1971), pp. 578-579.

>3 See Bundesverfassungsgericht [Federal Constitutional Court], Decision of 7 July 1975, 1 BvR 274,
209/72, 195, 194, 184/73 and 247/72, BVZ’}ffGE 40, 141 (172).

> Bundesgesetzblatt [Federal Law Gazette] 197211, p. 361, at 365-368.

55 Denkschrift der Bundesregierung [Memorandum of the Federal Government], Bundestags-Drucksache
[Bundestag printed matter] VI/3157, p. 10, at 11.

>¢ Bulletin, supra note S1, at 1818-1819.

57 Cf. Arndt, supra note 52, p. 187; Frowein, supra note 34, p. 27.
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Federal Government of Germany could assume that the declarations were accepted
as significant instruments in accordance with Art. 31.2 VCLT.*® Last but not least,
this view is also expressed in Art. IV of the Warsaw Treaty, according to which any
bilateral or multilateral international arrangements which the contracting parties
had previously concluded or which concerned them, remained unaffected. On
the part of the Federal Republic of Germany, these treaties include the Germany
Treaty (Deutschlandvertrag) of 1952/54,% which contains a reservation in favour
of the Western Powers with regard to Germany as a whole, including a peace treaty
regulation.

2.5. Treaty on the Final Settlement with Respect to Germany
and Subsequent German-Polish Treaties

Such a regulation of a peace treaty can be seen in the 2+4 Treaty of 1990, which
allowed the reunified Germany to regain full sovereignty, but in return demand-
ed the recognition of the existing State frontiers.®’ Against this background, the
German-Polish Border Confirmation Treaty of 1990, which came into force
in 1992, provides in Arts. 1 and 2 that the contracting parties confirm the Polish
western frontier as regulated in the Gorlitz/Gorlice Agreement and the Warsaw
Treaty. The references to these two agreements are of a technical nature, which
means that the frontier border established there is recognized as final.** In this case,
Germany was fully authorized to act, and as a result there is no doubt that with the
entry into force of the Border Confirmation Treaty the designated areas east of the
Oder-Neisse line finally came under full Polish sovereignty.**

The transfer of sovereignty through the Border Confirmation Treaty did notin
itself change the nationality of the German minority living in the Polish Oder-Neisse
areas. There is no automatic change of nationality associated with a transfer of
territorial sovereignty.® However, the Treaty between Germany and Poland of

58 See Bundesverfassungsgericht [Federal Constitutional Court], Decision of 7 July 1975, 1 BvR 274,
209/72, 195, 194, 184/73 and 247/72, BVe}fGE 40, 141 (176).

2 Vertrag iiber die Beziehungen zwischen der Bundesrepublik Deutschland und den Drei Mdchten
[Convention on Relations between the Three Powers and the Federal Republic of Germany], 26 May 1952,
as amended on 23 October 1954, Bundesgesetzblatt [Federal Law Gazette] 1955 11, p. 301, at 305.

0 See supra note 28.

¢ For more details, ¢f. Gornig, supra note 32, pp. 77 et seq.

 Vertrag zwischen der Bundesrepublik Deutschland und der Republik Polen iiber die Bestitigung der
zwischen ihnen bestehenden Grenzge [Treaty between the Federal Republic of Germany and the Republic of
Poland on the confirmation of the frontier between them], 14 November 1990, Bundesgesetzblatt [Federal
Law Gazette] 199111, p. 1329.

¢ Klein, supra note 40, p. 120.

¢ The concept of sovereignty was missing from the otherwise identical text of the Warsaw Treaty.

¢ In this regard there is unanimity in legal scholarship, see e.¢., Klein, supra note 40, p. 125; Frowein, supra
note 35, p. 594; Kimminich, supra note 52, pp. 580-581.
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Good Neighbourliness and Friendly Cooperation of 17 June 1991 indirectly
addressed this question by establishing provisions on the protection of minorities.
In addition, both States agreed that the Treaty of Good Neighbourliness does not
deal with citizenship issues, as evidenced in and by an exchange of letters when the
treaty was signed.’

CONCLUSIONS AND OUTLOOK

Opverall, while the Warsaw Treaty had a rather limited normative effect it proved to
be of eminent political importance for both States.*® The interpretative declarations
and notes of the Federal Government did not meet with opposition on the part of
the Polish Government. A legal disagreement or dissent with respect to the scope
of Art. I of the Warsaw Treaty can therefore not be assumed.®” Nevertheless, for
along time, the treaty proved to be politically explosive, because according to the
official German view territorial sovereignty was only transferred with the Border
Confirmation Treaty of 1990, while according to the Polish official view this area
had been under Polish sovereignty since 1945, or at the latest since the entry into
force of the Warsaw Treaty in 1972. There was no agreement on the question of
whether the Border Confirmation Treaty had a constitutive or only a declaratory
effect. Under these circumstances, in 1990 the dilatory formula compromise was
used, stating that for the future there is no question that the area east of the Oder-
-Neisse line is Polish, but that insofar as concerns the past both States remain free
to represent their own opinion.” Via this clever trick the negotiators aimed to pave
away so as not to let the German-Polish relations fail because of disputes from the
past. With regard to the question of territorial sovereignty, this goal has undeniably
been achieved.

With regard to compensation issues, the bilateral debates sometimes boil up
again.”' However, these disputes do not fall under the aegis of the Warsaw Treaty,

 Vertrag zwischen der Bundesrepublik Dentschland und der Republik Polen diber gute Nachbarschaft und
[freundschaftliche Zusammenarbeit, 17 June 1991, Bundesgesetzblatt [Federal Law Gazette] 199111, p. 1314.

¢ Cf. ]. Barcz, J. Frowein, Gutachten zu Anspriichen ans Deutschland gegen Polen im Zusammenhang
mit dem Zweiten Weltkrieg, 65 Zeitschrift fiir auslindisches 6ffentliches Recht und Vélkerrecht 625 (2005),
pp- 633-634.

@ Cf. Colard, supra note 47, p. 353.

¢ Kimminich, supra note 43, p. 337.

70 See Klein, supra note 40, p. 121.

" Cf. R. Miller, Wird Deutschlands Schuld immer grifSer?, Frankfurter Allgemeine Zeitung, 2 October
2019, p. 10; J. Kranz, Kriegsbedingte Reparationen und individuelle Entschidigungsanspriiche im Kontext der
dentsch-polnischen Beziehungen, 80 Zeitschrift fiir auslindisches 6ffentliches Recht und Vélkerrecht 325 (2020),
pp- 325-326.
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which is silent about both, the Polish confiscations on the one hand” and the Ger-
man reparation and compensation payments to Poland on the other.” The official
communiqué of the Federal Government of Germany on the Warsaw Treaty merely
states that the Federal Government, by concluding this treaty, does not recognize
the expulsion of the German population and the associated measures as lawful.”*
However, this finding is not to be seen as a declaration of interpretation, but only
as a legal safeguard. The Federal Republic of Germany has only protected itself
against Poland drawing conclusions from the Warsaw Treaty on the assertion of
restitution or compensation claims.” Another statement in the communiqué points
in a similar direction, according to which the Polish delegation at the conclusion of
the Warsaw Treaty confirmed the declaration of August 1953, in which Poland
had expressly waived further reparation payments from Germany as a whole.”” This
does not necessarily answer the question of what consequences this declaration
has for individual compensation claims by victims of National Socialist crimes.”®
What is certain however is that a unilateral declaration, in whatever form, would
be neither suitable nor appropriate for dealing with this delicate and complex issue.

7> On this issue, ¢f. e.g., O. Kimminich, Die Menschenrechte in der Friedensregelung nach dem Zweiten
Weltkrieg, Gebr. Mann, Berlin: 1990, pp. 102 et seq.; E. Klein, Diplomatischer Schutz im Hinblick auf
Konfiskationen deutschen Vermagens durch Polen, Kulturstiftung der Deutschen Vertriebenen Verlag, Bonn:
1992, pp. 47 et seq.

73 On this topic, ¢f. e.g., T. Irmscher, Deutsch-polnische Vermaigensfragen: Eine deutsche Sicht, 3 Welt Trends
Papiere 5 (2007), p. 20.

74 Bulletin, supra note 51, at 1819.

75 Frowein, supra note 34, p. 24.

7¢ Declaration of the Government of the People’s Republic of Poland on 23 August 1953, Zbiér
Dokumentow, 1953, No. 9, p. 1830. For more details, sce S. Zerko, Reparationen und Entschidigungen in
den Beziehungen zwischen Polen und der Bundesrepublik Dentschland (ein bistorischer Uberblick), Instytut
Zachodni Policy Papers No. 22, 2018, pp. 17-19.

77 Bulletin, supra note 51, at 1819.

78 With respect to this problem, see O. Dorr, Offene Vermaigensfragen zwischen Deutschland und Polen?, in:
M. Ludwigs, S. Schmabhl (eds.), 30 Jahre Deutsche Einbeit, Recht und Politik, Beiheft 8, Duncker & Humblort,
Berlin: 2021, pp. 127-139, with further references.
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Abstract: This article explores whether the Federal Republic of Germany (FRG) is
identical with pre-war Germany. The question is relevant for the understanding of
the 1970 Treaty of Warsaw, because in the event it is identical, the FRG would be
the predecessor State of Poland with regard to the former German territories east of
the Oder-Neisse line and, therefore, competent to renounce any territorial title. By
contrast, in the case of non-identity the FRG would only have been a third State with
regard to these territories. However, even in case of identity, the scope of the Treaty of
Warsaw seems ambiguous due to Allied reservations. Hence, it was wise to confirm
the transfer of sovereignty in 1990.
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INTRODUCTION

Is pre-war Germany dead? A State ceases to exist when its entire territory becomes
the territory of one or more other States." For the purposes of this article, four parts
of pre-war Germany must be distinguished:
1. The western occupation zones, where the Federal Republic of Germany
(FRG or the Federal Republic) was established in 1949;
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! See G. Gornig, Der vilkerrechtliche Status Dentschlands, Wilhelm Fink Verlag, Miinchen: 2007, p. 6.
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2. The Soviet occupation zone, which became the German Democratic Re-

public (GDR);

3. Berlin — or at least West Berlin — where the Allied Powers retained ultimate

control until 1990; and

4. The territories east of the Oder-Neisse line, which now belong to Poland

and, insofar as the region of Kénigsberg/Kaliningrad is concerned, to Russia.

Today, three of these territories belong to the Federal Republic of Germany
and the fourth mostly to Poland and partly to Russia. Hence, pre-war Germany is
dead unless the Federal Republic of Germany is identical with pre-war Germany.

For the purposes of this article, it is not necessary to consider the status of the
Saar region, which came under the jurisdiction of the Federal Republic as of 1957.7
Nor is it necessary to establish the exact status of East Berlin.” In fact, the eastern
part of Berlin either basically shared the special status of the western part, as Art.
1(1) of the 2 + 4 Treaty* suggests by referring to “the whole of Berlin”, or it became
part of the GDR, as the latter claimed.’

Whether the FRG is identical with the German Reich that evolved from the
North German Confederation in 1870/1871,° or whether it is a successor State is
relevant for understanding the legal implications of the Treaty of Warsaw.” If the
Federal Republic, which concluded the Treaty of Warsaw in 1970, was not identical
with pre-war Germany, it could not decide on the status of the territories beyond
the Oder-Neisse line because the Federal Republic, as a new State, would never
have had any control over these territories. It would have been a third State both
with regard to the border between Poland and the GDR and the status of territories
formerly belonging to pre-war Germany. Hence, the Federal Republic could only
have promised not to raise any claims with regard to these territories; claims which
would have been manifestly ill-founded anyway. The situation is more complex if
the Federal Republic was identical with pre-war Germany. In this case, all parts of
the pre-war German territory would belong to the Federal Republic unless and

> See Gesetz tiber die Eingliederung des Saarlandes of 23 December 1956, Bundesgesetzblatt 1956 1,
p- 1011.

3 For an overview see J.A. Frowein, Berlin (1945-91), in: R. Wolfrum, A. Peters (eds.), Max Planck
Encyclopedia of Public International Law, 2009, available at: https://doi.org/10.1093/law:epil/9780199231690/
€1257 (accessed 30 June 2022), para. 12.

* Treaty on the Final Settlement with respect to Germany (signed on 12 September 1990), 1696 UNTS
115.

> See generally R. Scholz, Der Status Berlins, in: J. Isensee, P. Kirchhof (eds.), Handbuch des Staatsrechts,
vol. I, Grundlagen von Staat und Verfassung, C.F. Miiller, Heidelberg: 1987, pp. 363-366 (paras. 9, 28-35).

¢ Regarding continuity between the North German Federation of 1866/1867 and the German Reich,
see Gornig, supra note 1, pp. 15-16.

7 Agreement between Poland and Federal Republic of Germany concerning the basis for normalization
of their mutual relations (signed on 7 December 1970), 830 UNTS 327.
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until they had become the territory of another State. In this hypothesis, the Federal
Republic would be the predecessor of Poland with regard to the territories east of
the Oder-Neisse line, and it would have been competent to renounce any claim
to these territories; unless it would have been hindered from doing so by Allied
reservations dating back to the unconditional surrender of 1945.

Difterent theories on the fate of pre-war Germany and the status of the Federal
Republic and the German Democratic Republic have been developed after 1945.
Some of them are deeply rooted in a specific historical and political context. Viewed
against the background of the entire history since 1945 and the current state of
international law, only two theories seem realistic. One of them is a tale of identity;
and the other a tale of discontinuity. According to the former, the Federal Republic
is identical with pre-war Germany; while according to the latter the Federal Repub-
lic is a new State, pre-war Germany having ceased to exist at some date after 1945.
This article traces both theories against the background of post-war history and
considers their impact on the understanding of the Treaty of Warsaw. In the end,
the question remains whether the entire controversy still matters.

In principle, the transfer of territorial sovereignty from one State to another
State must be assessed according to the rules in force at the time when the trans-
fer of sovereignty takes, or took, place.” However, the necessary assessment is not
limited to the application of objective criteria. Rather, the perception of the States
concerned and the degree of recognition by other States also play an important
role.'” Where a legal situation remains unclear for a long time before being settled,
an ex-post analysis may help to analyse what actually happened.

The personal background of the author may influence this legal analysis,"" and
therefore it seems appropriate to make explicit that the author of this article was
born in the western part of Berlin, where he passed his first legal State examination
in 1990. In his youth, he used stamps of the Dextsche Bundespost Berlin, which were
different from the stamps issued by the Dewutsche Bundespost, and his first identity
card was not the grey one of the Federal Republic but a green, “provisional” one'
issued by the authorities of Berlin.

& Foran overview see R. Bernhardt, Die Rechtslage Deutschlands, 26(11) Juristische Schulung 839 (1986),
pp- 841-843.

?J. Crawford, Brownlie’s International Law, Oxford University Press, Oxford: 2019, p. 207.

10 See also W. Czaplinski, La continuité, lidentité et la succession d’Etats — Evaluation de cas récents, 26(2)
Revue Belge de Droit International 374 (1993), p. 379.

! For more on this problem, see also L. Milksoo, Illegal Annexation and State Continuity: The Case of the
Incorporation of the Baltic States by the USSR, Martinus Nijhoff, Leiden: 2003, pp. XXX-XXXI.

2 German: “behelfsmifiger Personalausweis”.
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1.1945-49

1.1 Continuity of pre-war Germany as a State without a Government

In 1945, Germany was defeated but it did not disappear. The unconditional sur-
render of 8 May 1945 did not mark the end of German statehood. Although the
creation of a new State requires effective government, a temporary loss of govern-
ment does not affect existing statehood. In this situation, continuity trumps ef-
fectivity.” Even without effective government, a State continues to exist unless its
entire territory is incorporated by one or more other States. State continuity in the
absence of effective government has been confirmed in recent history by the cases
of Somalia, Afghanistan, and Iraq, which continue to exist even though they lost
effective government in the 1990s and the early 2000s, respectively.'* The contrary
theory, espoused by Hans Kelsen in 1945," has not asserted itself.'* Hence, Germany
did not become terra nullius in 1945.

Itis commonly assumed that the Allies would have had the power to annex Germa-
ny in 1945." In fact the UN Charter, which is considered to outlaw any annexation
today, was concluded after the unconditional surrender and after the Berlin Decla-
ration of 5 June 1945, and it entered into force after the Conference of Potsdam.

It may be taken for granted that today the prohibition against annexing foreign
territory does not apply only to aggressors, but also to States invading another
State in legitimate self-defence.”” However, this broad reading of the prohibition
of annexation can hardly be extended to the time before the entry into force of
Art. 2(4) of the UN Charter. Rather, insofar as regards the time between 1932
and 1945 one must distinguish between annexations grounded on aggression and
annexations by States acting in self-defence. The first have not been recognized as
valid after 1945. This is true not only for Germany’s annexation of the territories
of, inter alia, Czechoslovakia and Austria, but also for the Soviet Union annexing

3 J. Wouters et al., International Law, Hart, Oxford: 2019, p. 217.

1 See also ]. Crawford, Creation of States, Oxford University Press, Oxford: 2007, pp. 694-695.

5 H. Kelsen, The Legal Status of Germany According to the Declaration of Berlin, 93(3) American Journal
of International Law 518 (1945), pp. 520-523.

16 See also Czaplifiski, supra note 10, p. 377.

7 O. Dérr, Die Inkorporation als Tatbestand der Staatensukzession, Duncker & Humblot, Berlin: 1995,
pp- 95-102; K. Skubiszewski, Administration of Territory and Sovereignty: A Comment on the Potsdam
Agreement, 23(1/2) Archiv des Volkerrechts 31 (1985), p. 32.

'8 Declaration regarding the defeat of Germany and the assumption of supreme authority with respect to
Germany by the Governments of the United States of America, the Union of Soviet Socialist Republics and
the United Kingdom, and the provisional Government of the French Republic, signed in Berlin on 5 June
1945, 68 UNTS 190.

¥ R. Hofmann, Annexation, in: R. Wolfrum, A. Peters (eds.), Max Planck Encyclopedia of Public
International Law, 2020, available at: https://doi.org/10.1093/law:epil/9780199231690/e1376 (accessed
30 June 2022), para. 24.
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the Baltic States.”® By contrast, there is no evidence that annexing territories of the
German aggressor State would have been unlawful.

But even if the Allied Powers conld have annexed the entire German territory, it
clearly results from post-war documents that they did not do so. According to the
Berlin Declaration,” they assumed “supreme authority with respect to Germany”
while making clear that this did “not effect the annexation of Germany”. Thus,
Germany became “occupied”.”

1.2 The fate of German territories east of the Oder-Neisse line

Since pre-war Germany was not extinguished in 1945, Poland did not acquire
terva nullius. Rather, it took over the territories east of the Oder-Neisse line from
pre-war Germany. German consent was not required for this transfer. Having the
power to annex Germany as a whole, the Allies also had the power to annex part of
the German territory, be it for themselves or in favour of a third State, i.e. Poland.”
In fact, the Berlin Declaration asserts the power to “determine the boundaries of
Germany or any part thereof and the status of Germany or of any area at present
being part of German territory.”

It is less clear whether they really did so in 1945. This has been the object of
a long controversy between the Federal Republic and Poland and their respective
legal scholars.”* The Potsdam Agreement® seems ambiguous on this point. Chapter
VIII B of the Potsdam Agreement placed these territories “under the administration
of the Polish State” while reserving “the final delimitation of the western frontier of
Poland” for a “peace settlement”. On the other hand, the context made clear that
the transfer was intended to become permanent. This is shown, in particular, by
the expulsion and deportation of the German population from the Oder-Neisse

0 Milksoo, supra note 12, pp. 24 et seq.; K. Marek, Identity and Continuity of States in Public International
Law, Librairie Droz, Geneve: 1968, pp. 283-330, 338-416; for the Baltic States see also Czapliniski, supra note
11, pp. 386-387.

! See supra note 18.

> See Crawford, supra note 10, p. 120.

» See Skubiszewski, supra note 17, pp. 32-33.

* For Poland see e.g. J. Barcz, The Federal Republic of Germany’s Confirmation of the Polish-German
Boundary as the Basis for New Relations between Poland and United Germany, in: W.M. Géralski (ed.),
Breakthrough and Challenges, Elipsa, Warszawa: 2011, pp. 135-144; J. Kranz, Polish-German Legal Controversies
— an Attempt at Synthesis, in: W.M. Géralski (ed.), Breakthrough and Challenges, Elipsa, Warszawa: 2011,
pp- 422-423; K. Skubiszewski, La frontiére polono-allemande en droit international, 61 Revue générale de droit
international public 242 (1957), pp. 242-258; Skubiszewski, supra note 17, pp. 31-41. For the FRG, see e.g.
J.A. Frowein, Die Verfassungslage Deutschlands im Rabmen des Vilkerrechts, 48 Verétfentlichungen der
Vereinigung der Deutschen Staatsrechtslehrer 7 (1990), pp. 16-17; Gornig, supra note 1, pp. 50-65;
O. Luchterhandt, Die staatliche Teilung Deutschlands, in: J. Isensee, P. Kirchhof (eds.), Handbuch des
Staatsrechts, vol. I: Historische Grundlagen, C.F. Miller, Heidelberg: 2003, p. 460 (§ 10, para. 76).

» Protocol of the Proceedings of the Berlin Conference, 1 August 1945, available at: https://history.state.
gov/historicaldocuments/frus1945Berlinv02/d1383 (accessed 30 June 2022).
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territories, which was organized in part by the Allied powers themselves under
Chapter XII of the Potsdam agreement.”® However, since the peace settlement
envisaged in 1945 was not realised, doubts remained.

2.1949-1990: THE FRG AND GDR AS TWO GERMAN STATES

2.1 Initial concurring claims for continuity

During the early period of the Post-Second World War relations, both German
governments stuck to the idea of German unity and both claimed to be the true
representative of the German people.”” This comes closer to a dispute over who is
the genuine German Government than to the creation of two new, independent
States. It resembles to the situation in China after 1949, when the Governments in
Beijing and in Taipei both claimed to be the legitimate representative of the single
Chinese State.”® As long as both Governments claim continuity with the former
State, there is no ground for the de jure creation of a new State.

The original version of the Basic Law adopted by the FRG on 23 May 1949”
clearly showed the West German continuity claim. According to the preamble, the
German people in the Western German Linder had acted also on behalf of those
Germans who could not participate. According to its former Article 23, the Basic
Law would apply at first only to the Western German Linder, whereas it should
enter into force in other parts of Germany after their accession.

As for the GDR, the Treaty of Zgorzelec of 1950, which fixed the border between
Poland and the GDR, equally refers to the idea of German unity.”” In fact, Art. 1
of the agreement confirms the “State frontier between Germany and Poland”, not
between the GDR and Poland. Moreover, the Preamble refers to the German people,
thus showing that the GDR claimed to speak for Germany as a whole.*

% See Skubiszewski, supra note 17, p. 32.

7 For the FRG, see Luchterhandt, supra note 25, p. 458 (§ 10, para. 74); For the GDR, see ]. Hacker, Der
Rechtsstatus Deutschlands aus der Sicht der DDR, Verlag Wissenschaft und Politik, Kéln: 1974, pp. 105-115;
see also Czaplitiski, supra note 10, p. 380.

* See L. Chen, An Introduction to Contemporary International Law, Oxford University Press, Oxford:
2015, pp. 48-51.

* Bundesgesetzblatt 1949, p. 1.

% Agreement concerning the demarcation of the established and existing Polish-German State frontier
(signed on 6 July 1950), 319 UNTS 93.

3t RW. Piotrowicz, S.K.N. Blay, The Unification of Germany in International and Domestic Law, Rodopi,
Amsterdam: 1997, p. 52.
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2.2 The fate of the GDR as a separate State

The GDR soon abandoned its claim for continuity and considered itself to be a new
State, pre-war Germany having ceased to exist in 1945.%* It has already been shown
that the assumption that German statehood ended in 1945 cannot be upheld.
Rather, the GDR’s claim of independence must be interpreted as the establishment
of a new State on part of the territory of pre-war Germany.” This separation from
pre-war Germany was definitely concluded when the GDR and the Federal Repu-
blic were both admitted to the United Nations and thus recognized as independent
States by the international community in 1973.%*

The GDR existed until 1990, when it acceded to the Federal Republic of Ger-
many by unilateral declaration, an option provided for by the original Article 23 of
the FR G Basic Law,* which was still in force at that time. There can be no serious
doubt that German unification constituted an incorporation of the GDR into the
Federal Republic.’** Hence the GDR, which had been established in 1949 by way
of separation from pre-war Germany, ceased to exist in 1990, while the identity of
the Federal Republic remained unchanged.

2.3 The FRG’s claim for continuity

Whereas the GDR, which existed between 1949 and 1990, had appeared as a new
State on the international stage, the Federal Republic did not abandon its claim of
continuity with pre-war Germany.”” The most striking evidence of this claim can
be found in the West German citizenship law. In fact, the people is a constitutive
element of any new State. If the Federal Republic of Germany had been a new State,
established on the western territories of pre-war Germany, citizenship could not
have extended in principle beyond the German population living on the territory
of the new State. Granting FRG citizenship zpso jure to all German inhabitants of
the GDR would have been unlawful. The Federal Republic, however, continued to

32 Hacker, supra note 28, pp. 116-132; see also Czapliniski, supra note 10, pp. 380-381; Piotrowicz, Blay,
supra note 32, p. 25.

33 See Crawford, supra note 14, pp. 457-458.

3 Ibidem, p. 458; R. Bernhardt, Deutschland nach 30 Jabren Grundgesetz, de Gruyter, Berlin: 1980,
pp- 13-14; see also Czapliniski, supra note 10, p. 382.

35 See Protocol of the Proceedings of the Berlin Conference, supra note 29.

3¢ Crawford, supra note 14, pp. 674, 686; Czapliniski, supra note 10, p. 383; R. Dolzer, Die Identitit
Deutschlands vor und nach der Wiedervereinigung, in: Isensee, Kirchhof (eds.), supra note 25, pp. 676-677
(§ 13 para. 12); Dorr, supra note 17, pp. 148-151, 399-404; see also J. Barcz, Das Pariser Protokoll vom 17. Juli
1990 und die Grenze zwischen Polen und dem vereinten Deutschland, in: Ch. Koch (ed.), Politik ist die Praxis
der Wissenschaft vom Notwendigen, Martin Meidenhauer Verlagsbuchhandlung, Miinchen: 2010, p. 325;
Barcz, supra note 25, pp. 146, 154.

37 See Memorandum of the Foreign Office of the FRG of June 1961, reprinted in J. Jurina, Volkerrechtliche
Praxis der Bundesrepublik Deutschland im Jabre 1961, 23 Zeitschrift fir auslindisches 6ffentliches Recht und
Volkerrecht 405 (1963), pp. 452-458.
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apply the Reichs- und Staatsangehorigkeitsgesetz of 1913, i.e. the pre-war citizenship
law, according to which all pre-war German citizens and their descendants were and
continued to be FRG citizens.*® This corresponds to an identity tale. If the FRG
were identical with pre-war Germany, the loss of territory east of the inner-German
border would not automatically entail the loss of citizenship for Germans living
east of the new border.”” Hence, the Federal Republic could in principle apply its
unchanged pre-war citizenship law at least as a kind of an “open door™’ for GDR
citizens.

Therefore, the West German Federal Constitutional Court was able to declare
in its 1987 Teso decision that the Federal Republic of Germany had held itself to
be identical with the German Reich right from the beginning.* At the same time
however, even official statements of the West German authorities remained ambig-
uous about German identity.** In 1973, the same Federal Constitutional Court had
introduced an equivocal concept of partial and non-exclusive identity.* The idea
that two different States could both be identical with the same original State finds
no support in general international law. Moreover, the identity claim is incompatible
with the Court’s further statement that both German States were parts of a still
existing, overarching German State without functioning institutions, which was
therefore unable to act.* If the Federal Republic of Germany was identical with
pre-war Germany, the latter would have been able to act through the institutions
of the Federal Republic. Hence, Wtadystaw Czapliriski has called the German
position “confused”,* and this view has been shared by a series of West German
legal scholars.*

Itis true thatinternational law is flexible. However, the concept of partial identity
has never been either broadly recognized by the international community, nor is it

3 See R. Grawert, Staatsvolk und Staatsangeborigkeit, in: J. Isensee, P. Kirchhof (eds.), Handbuch des
Staatsrechts, vol. I1: Verfassungsstaat, C.F. Miiller, Heidelberg: 2004, p. 129 (§ 16, para. 45); Luchterhandst,
supra note 25, p. 461 (§ 10, paras. 77-78).

¥ See R. Jennings, A. Watts, Oppenheim’s International Law, Vol. 1, Oxford University Press, Oxford:
2008, p. 224; cf- also Art. 6 of the Council of Europe Convention on the Avoidance of Statelessness in relation
to State Succession of 19 May 2006, Council of Europe Treaty Series No. 200; but see also Crawford, supra
note 9, pp. 418-421.

0 See Luchterhandt, supra note 25, p. 461 (§ 10 para. 77).

1 Bundesverfassungsgericht, Decision, 21 October 1987 — 2 BvR 373/83, 77 Entscheidungen des
Bundesverfassungsgerichts 137 (1988), p. 155.

2 See also Crawford, supra note 14, p. 682.

# Bundesverfassungsgericht, Judgment, 31 July 1973 - 2 BvR 1/73, 36 Entscheidungen des
Bundesverfassungsgerichts 1 (1974), p. 16; see also W. Geiger, Zur Rechtslage Deutschlands, 36(41) Neue
Juristische Wochenschrift 2302 (1983), pp. 2302-2304.

* Bundesverfassungsgericht, supra note 44, p. 23.

* Curapliniski, supra note 10, p. 380: “position ... confuse”; see also p. 382.

“ E.g. R.Bernhardt, Die deutsche Teilung und der Status Gesamtdeutschlands, in: Isensee, Kirchhof (eds.),
supra note 5, p. 339 (§ 8, Rn. 32); Luchterhandt, supra note 24, pp. 458-459 (§ 10, para. 74).
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necessary in order to explain what happened between 1945 and 1990. Whilst the
GDR, which held per-war Germany to be extinguished in 1945, clearly contradicted
the FRG continuity claim, other States — including the western Allies — were more
cautious. Even the 1990 4+2 Treaty avoids any clear statement in favour of FRG
continuity with pre-war Germany.* This led James Crawford to conclude in 2006
that the FRG had not been identical with the German Reich, at least until 1990.4

3. THE STATUS OF WEST BERLIN

The status of West Berlin is a touchstone for the FRG’s identity claim. Until 1990,
the three western Allies had retained ultimate control over the western part of Ber-
lin, although its status had been largely assimilated to that of a Land of the Federal
Republic.” West Berlin had been part of pre-war Germany, and if the Federal Re-
public had been identical with pre-war Germany West Berlin would have been part
of the Federal Republic while still under Allied occupation. The Federal Republic
would simply have regained full control over this part of its territory on 3 October
1990. If, by contrast, the Federal Republic was a new State, West Berlin would not
have been part of it until 1990 for lack of effective control. In this case Berlin, or
at least West Berlin, would have been the only part of pre-war Germany subsisting
until 19905 all the other parts having been incorporated into the FRG, the GDR,
Poland and - insofar as the region of Kaliningrad is concerned — the USSR. In this
case, pre-war Germany would have ceased to exist on 3 October 1990, when the
last part of its territory was incorporated into the Federal Republic.

In the Quadripartite Agreement on Berlin, France, the USSR, the United King-
dom and the United States agreed on 3 September 1971 that West Berlin “contin-
ue[d] not to be a constituent part of the Federal Republic of Germany and not to
be governed by it”.! Whilst the latter assertion is compatible with both views on the
status of Berlin, the former suggests that the city was a part of a pre-war Germany
distinct from the Federal Republic. Hence, the Federal Republic would not have
been identical with pre-war Germany. The 2 + 4 Treaty does not settle whether West
Berlin had been part of the Federal Republic before 1990, but it does provide some

¥ Crawford, supra note 15, pp. 686-687.

® Ibidem, pp. 466, 684; but see Czapliriski, supra note 10, pp. 381-382 with a preference for the continuity
claim.

# For more on the special status of Berlin, see Luchterhandt, supra note 25, pp. 444-446 (§ 10 paras. 45-51);
C. Pestalozza, Berlin — ein deutsches Land, 23(4) Juristische Schulung 241 (1983), pp. 241-254; H. Sendler,
Berlin — juristisch betrachtet aus der Sicht eines richterlichen Praktikers, 24(6) Juristische Schulung 432 (1984),
pp- 432-434.

50 This is the view taken by Crawford, supra note 14, pp. 464-466, 683-684.

51 Part II(B) of the Quadripartite Agreement on Berlin of 3 September 1971, 880 UNTS 115.
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arguments against identity. According to its Art. 1(1), “[t]he united Germany shall
comprise the territory of the Federal Republic of Germany, the German Democratic
Republic and the whole of Berlin.” The article thus treats Berlin separately from
the FRG. Hence, it could be understood to provide the Four Powers’ consent to
incorporate Berlin, i.e. the last remaining part of pre-war Germany, into the Fed-
eral Republic of Germany. However, the phrasing does not necessarily contradict
the idea of identity between pre-war Germany and the Federal Republic. Rather,
it could simply clarify that the special status of Berlin as a territory under Allied
control had come to an end.

James Crawford has tried to construe identity through some kind of merger.*
However, this seems hardly convincing. German unification in 1990 was clearly
framed as an incorporation of the GDR, and perhaps Berlin, into the Federal Re-
public. The idea that such an incorporation should establish identity between the
incorporating State and another State contradicts general concepts of incorpora-
tion.>® Hence, either the Federal Republic is a new State created in 1949, or it has
been identical with pre-war Germany right from its beginning.

4. CONSEQUENCES FOR THE ODER-NEISSE BORDER AND THE
1970 TREATY OF WARSAW

The question of the identity or non-identity of the FRG with the pre-war German
State determines the scope of the Treaty of Warsaw, in which the Federal Republic
of Germany accepted the western border of Poland in 1970. In fact, Art. 1 of the
Treaty of Warsaw not only confirmed the Oder-Neisse line as the Western border of
Poland and its inviolable character, but the Federal Republic declared in Art. 1(3)
that it had “no territorial claims” against Poland and that it would “advance none
in the future.”>*If the Federal Republic were a new State established on the western
part of the German territory, that new State had never gained effective control over
the territories east of the Oder-Neisse line and these territories had never become
part of the Federal Republic. Hence, the Federal Republic could confirm, of co-
urse, that it had no territorial claims on these territories, which was true anyhow,
but it could not take any relevant decision with regard to sovereignty over these
territories. The transfer of sovereignty from pre-war Germany to Poland did not
affect the Federal Republic as a third State. At the same time, the Federal Republic,
if distinct from pre-war Germany, could not have taken any decision binding upon

>2 Crawford, supra note 15, p. 688.
53 See also Czapliniski, supra note 10, p. 376.
> English translation reproduced in 830 UNTS 334.
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pre-war Germany,> which continued to exist until 1990. Hence, Western Germany’s
implicit reservation with regard to Germany as a whole would have been correct.

If, by contrast, the Federal Republic were and had been identical with pre-war
Germany, the territories east of the Oder-Neisse line would have been former territo-
ries of the State now called the Federal Republic of Germany. In this case, the Federal
Republic, as the former sovereign, would be the predecessor of Poland with regard
to these territories. Hence, the Federal Republic would have been able in principle
to take a binding decision on the loss of its territorial title. The identity tale thus
puts Poland in a better position with regard to the scope of the Treaty of Warsaw.

Even in case of identity however, the Allies’ reservation with regard to Germany
as a whole could have hindered the Federal Republic from taking a definite decision
in 1970.° In fact, the Berlin Declaration of 1945 had asserted the Allies’ power to
determine the status of the territories east of the Oder- Neisse line, and the Potsdam
Agreement had envisaged a peace settlement for that purpose.”” According to its
Art. 1V, the 1970 Treaty of Warsaw does not prejudice “any bilateral or multilateral
international agreements which” Germany and Poland “have previously concluded
or which affect them.” Both the Berlin Declaration, which was published in the
United Nations Treaties Series,’® and the Agreement of Potsdam can be considered
to be such international agreements concerning Germany and, insofar as the terri-
tories east of the Oder-Neisse line are concerned, also Poland.>® Therefore, the Four
Power’s reservation regarding Germany as a whole, its territory, and a final peace
settlement cast doubt on the scope of the Federal Republic’s undertaking, even if
the Federal Republic were the predecessor of Poland.

CONCLUSION: DOES HISTORY MATTER?

To sum up, the lack of a formal peace settlement had left the formal status of the
Oder-Neisse line somewhat unclear until 1990, although there are good reasons to
contend that the border had become final either in 1945 or soon thereafter, and in

%5 See Piotrowicz, Blay, supra note 32, p. S8.

3¢ See Bundesverfassungsgericht, Decision of 7 July 1975 — 1 BvR 274/72, 40 Entscheidungen des
Bundesverfassungsgerichts 141 (1976), pp. 172-175; Bernhardt, supra note 8, p. 844; R. Geiger, Grundgesetz
und Vilkerrecht, C.H. Beck, Miinchen: 2010, pp. 63-64; Gornig, supra note 1, pp. 71-73; but cf. Kranz, supra
note 25, p. 425 stressing the FRG’s room for manoeuvre.

57 See supra Section 1.2.

58 See supra note 18.

52 See also Frowein, supra note 25, p. 18; J.A. Frowein, Potsdam Conference (1945), in: R. Wolfrum,
A. Peters (eds.), Max Planck Encyclopedia of Public International Law, 2009, available at https://doi.
0rg/10.1093/law:epil/9780199231690/e379 (accessed 30 June 2022), para. 14.
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any event long before 1990.%° Due to Allied reservations with regard to “Germany
as a whole”, the Warsaw Treaty of 1970 could not disperse all doubts even if one
assumes that the Federal Republic, which relinquished any present or future claim
with regard to the territories east of the Oder-Neisse line at that time, was identical
with pre-war Germany. It seems wise, therefore, that the border was unequivocally
confirmed in 1990 both by Art. 1 of the 2 + 4 Treaty and by the Polish-German
Border Treaty.*" > Hence, any doubts as to the legal status of the former German
territories which now belong to Poland have been removed.

The idea that the Federal Republic of Germany is not identical with pre-war
Germany may seem odd for German legal scholars. Nevertheless, some doubts
about the identity of today’s Germany with pre-1945 Germany persist. It is true
that the general presumption of continuity® corroborates Germany’s identity claim.
However, continuity is not necessary to explain the Federal Republic’s undisputed
ongoing responsibility for the acts of the German Reich. Assuming a case of State
succession would lead to more or less the same results. If the Federal Republic of
Germany, which was established in 1949, were to be considered a new State, it
assumed all rights and obligations of the German Reich under the law of State
succession, being the successor both of pre-war Germany and of the GDR. Itis true
that general international law does not provide for State succession into membership
in International Organisations,* however most International Organisations were
established after 1945 and pre-war Germany never had been a member of them. In
1952, there was a debate on which German State was able to ratify the International
Telecommunication Convention of 2 October 1947,° but since then all questions
of German membership in pre-war Organisations have been settled.

More than 50 years after the Treaty of Warsaw and more than 30 years after
German unification and the German-Polish Border Treaty of 1990, there are no
open issues left that would require settling the question of whether the FRG and
Pre-war Germany are identical. Therefore, the fate of the German Reich in terms
of identity or State succession may remain in the mist of history.

0 See also Frowein, supra note 24, p. 19; but see Gornig, supra note 1, pp. 77-83 for a constitutive transfer
of sovereignty in 1990.

¢! Treaty concerning the confirmation of the existing Polish-German state frontier, signed in Warsaw on
14 November 1990, Bundesgesetzblatt 1991 I, p. 1329; 1708 UNTS 377.

62 Cf. also Barcz, supra note 25, p. 326; J. Barcz, Some Reflections on the 25" Anniversary of the Polish-
German Treaty, 11 Przeglad Zachodni 145 (2017), pp. 146-148.

@ See Crawford, supra note 14, pp. 675, 701, 715; Gornig, supra note 1, p. 9.

¢ Crawford, supra note 10, pp. 427-428.

¢ International Telecommunication Union, Plenipotentiary Conference, Minutes of the second meeting
held on 8 October 1952 at 16 h, Document No. 54-E, in: ITU, Documents of the Plenipotentiary Conference
(Buenos Aires, 1952), available at: https://search.itu.int/history/HistoryDigital CollectionDocLibrary/4.8.51.
en.101.pdf (accessed 30 June 2022).
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population — have been compensated by the successors of what was the legal subject
of Germany between 1933 and 1945.”

1. THE NOTION OF REPARATIONS UNDER INTERNATIONAL LAW

The term “reparations” in international law refers to payments made by one state in
order to compensate for its breaches of international law.? Any obligation to make
reparations must be established — according to the prevailing legal opinion — with
respect to the states that contributed to the war in which the respective damages
took place. In older times the prevailing opinion was that it was the right of the
victorious power to get what it could as a form of compensation. For example, Art.
231 of the Treaty of Versailles of 1919 ending First World War had designated Ger-
many as the sole guilty party in the war, which enabled all other countries involved
in the war to seek compensation and reparations against the German Reich. In the
following part of this article, we will historically go through the years after 1945
and thereby delimit the question of reparations from the question of individual
compensation of victims of war.

2. THE HISTORICAL DEVELOPMENT

2.1. /9 May 1945

As is well known, on 8/9 May 1945 the German army declared its unconditional
surrender, which meant that all acts of warfare in Europe came to an end. At that
point, no reparations had been given or taken.

2.2. Potsdam Agreement of 1945

The first legal document of relevance is the Potsdam Agreement of the four allied
and occupying powers of 2 August 1945.* In this Agreement it was stipulated that
the Soviet Union could take its reparations out of its zone of occupation in Germany
and could /should thereby include Polish claims for reparation, which also should
be taken from the Soviet occupied zone.> On 14 January 1946 the three Western
allied occupying powers — namely the United States of America, the United King-

> For an early account in the literature see H. Rumpf, Die deutsche Frage und die Reparation,
33 Zeitschrift fur auslindisches 6ffentliches Recht und Volkerrecht 344 (1973).

3 See A. de Zayas, Reparation, in: R. Bernhardt (ed.), Encyclopedia of Public International Law, vol. IV,
North-Holland, Amsterdam, New York: 2004, pp. 185 et seq.

* For the text see Mitteilung tiber die Dreimichtekonferenz von Berlin (“Potsdamer Abkommen”),
2 August 1945, available at: http://www.documentArchiv.de/in/1945/potsdamer-abkommen.html (accessed
30 June 2022).

> See note 4 under subsection IV “Reparations from Germany”.
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dom of Great Britain and Northern Ireland, and the French Republic — agreed on
a division of valuables from the Western-occupied zones of Germany.

2.3. London Debt Agreement of 1953

Next, the London Debt Agreement was concluded on 27 February 1953.¢ The
London Debt Agreement ended negotiations about the treatment of Germany’s
debts with foreign countries as of 1953. These stemmed to a great extent from the
economic help of the post-war period, particularly that of the so-called Marshall
Plan of the United States of America. Moreover, the war debts of the German Reich
and loans given to Germany by American banks after the end of the war determined
the debt of Germany. The London Debt Agreement also included the final part of
reparations from Germany under the Versailles Treaty of 1919. Altogether the debt
was summed up to the amount of 29.3 billion Deutsche Mark, and was reduced at
the end of the negotiations to a sum of 14.8 billion Deutsche Mark, all inclusive.
This sum was the basis for a yearly German re-payment obligation, which started
in 1953 with a first tranche of 340 million Deutsche Mark.

The parties to the London Debt Agreement were France, the United Kingdom,
the United States of America, Belgium, Ceylon, Denmark, Greece, Iran, Ireland,
Italy, Yugoslavia, Canada, Liechtenstein, Luxemburg, Norway, Pakistan, Sweden,
Switzerland, Spain and South Africa. All debt among the Western parties themselves
was deferred. No regulation was made in the agreement with regard to any debt on
the part of the Federal Republic of Germany toward the Eastern European countries.
Those debts were regulated according to an agreement by the Soviet Union with the
Republic of Poland. There was however no global agreement. Furthermore, the Ger-
man Democratic Republic did notaccept any reparation obligations because it did not
consider itself as the legal successor of the (fascist) German Reich. As a consequence,
there were no more reparations to the Soviet Union from the Western zone, but only
from the Soviet-occupied zones. Those reparations included the ones owed to Poland.”

2.4. Protocol of 1957

Inafinal protocol of 4 July 1957 Poland ofticially recognized that with respect to the Soviet
Union all Soviet obligations from the Potsdam Agreement were attained. The result of this
final protocol was confirmed in 2005 in a position paper of the Polish Foreign Ministry.

¢ See Bundesgesetzblatt (BGBIL.) 1953 11, 331, 556.

7 See D. Blumenwitz, Die Frage der deutschen Reparationen, in: H.J. Cremer et al. (eds.), Tradition und
Weltoffenheit des Rechts, Festschrift fiir Helmut Steinberger, Springer, Berlin: 2002, pp. 63 et seq.

# For more on this, se¢ Ministry of Foreign Affairs, Legal Advisory Committee on Polish World War
II-Related Reparation Claims with Respect to Germany, Position Paper, 10 Febmmy 2005, 14(1) The Polish
Quarterly of International Affairs 138 (2005).
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2.5. Polish-German Treaty of 1970
The German-Polish Treaty of 1970, which was signed on 7 December 1970,” did
not itself include any regulation of the question of reparations.

However, preceding and concurrent with the negotiations of the German-Polish
Agreement of 1970 there was also an unofficial understanding between the Chair-
man of the Polish United Worker’s Party Wtadystaw Gomutka and Federal German
Chancellor Willy Brandt that the Federal Republic of Germany would granta USD
10 billion credit to the Socialist Republic of Poland - to be paid over a period of ten
years — in order to terminate any claims for reparations by the Polish Government."

2.6. The 2+4 Treaty of 1990
The 2+4 Treaty of 12 September 1990"" does not explicitly mention any claims
for reparations.

It is a widespread opinion that this so-called 2+4 Treaty — a treaty between the
two then still-existing German states and the four occupying powers (the United
States of America, the Soviet Union, France and the United Kingdom) was the
latest possible point in time to make claims for reparations,'” and that after the
conclusion of this treaty all such claims for reparations would be dissolved. One
argument in support of this position was that the moratorium according to Art.
2, para. 2 of the London Debt Agreement had expired.

2.7. The Charter of Paris of 1990

The Charter of Paris of 1990" took positive note of the 2+4 Treaty. This Charter
was, so to speak, the overture for the new relations between the countries in Europe
following the end of the Soviet occupation of Eastern Europe.

2.8. The Germany — Poland Treaty of 1991

On 17 June 1991 the Federal Republic of Germany and the Polish Republic concluded
atreaty on good neighbourliness."* This treaty did not regulate at all any questions of
assets. According to the common understanding the installation of a compensation
fund was a voluntary act on the part of Germany based on moral inspirations.

> BGBI. 197211 361.

10 See R.A. Blasius (ed.), dkte zur Auswdirtigen Politik der Bundesrepublik Deutschland, 1970,
vol. 1, 1 January - 30 April 1970, R. Oldenbourg, Miinchen: 2001, p. 2201.

1 BGBI. 1990 11 131/7 in force since 15 March.

2 Ministry of Foreign Affairs, supra note 8, p. 141.

3 Charter of Paris for a New Europe, available at http//www.OSCE.org/de/mc/39518 (accessed
30 June 2022).

" BGBI. 199111, Nr 33, 1315 and exchange of letters between the Polish and the German Foreign Minister
of 17 June 1991, BGBI. 1991 II, Nr. 33, 1327.
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Thus at the end one must conclude that existing Polish claims for reparations
had been renounced in a declaration of 1 January 1954 vis-a-vis the entire Germany,
although it was declared only with respect to the German Democratic Republic.
Moreover, in favour of Germany one can argue about the legal title of forfeiture,
which does exist as a general principle of law in international law."

Today Germany has for along time relied bona fide on the fact that Poland would
no longer raise any claims of reparation. In addition, any such claims for reparations
would today be limited.

This does not however refer to the question of individual claims. Germany’s
possible reparations would be limited to those against the state of the Federal Re-
public of Germany. This had not changed despite a certain tendency in international
law toward a growing practice of individual claims, like in the cases of Distomo,'
Varvarin," and Kunduz."® These cases may reflect a certain tendency toward the
individualization of international law. But neither the International Court of Justice,
nor the German Federal Constitutional Court, have ever recognized such individ-
ual claims."” The same would arguably apply to any individual claims of Germans
arising from their first resettlement out of Poland.

CONCLUSIONS

The massive violations of international law, as well as the cruel mass murder of the
Polish population during the Second World War established claims of the Polish
state against the Federal Republic of Germany and the German Democratic Repu-
blic as successor states of the German Reich. But in the London Debt Agreement
the concrete regulation of reparation claims more or less exempted West Germany
from claims of the Polish Republic. This was one of the reasons why during the ne-
gotiations of the 1970 Treaty between Germany and Poland the Polish renunciation
of any further reparation claims was confirmed. Finally, the 2+4 Treaty of 1990,

5 For more on the tacit consent and acquiescence basis of forfeiture see N.S. Marques Antunes,
Acquiescence (2006), in: R. Wolfrum (ed.), Max Planck Encyclopedia of International Law, available
at: hteps://bitly/3LkSFpt and D. Kénig, Tacit Consent/Opt Out Procedures (2013), in: R. Wolfrum
(ed.), Max Planck Encyclopedia of International Law, available at: https://bit.ly/31j0gKC (both accessed
30 June 2022).

1 1C], Jurisdictional Immunities of the State (Germany v. Italy: Greece intervening), Judgment, 3 February
2012, ICJ Rep 2012, p. 99,

7 LG Bonn 10.12.2003 - 1 O 321/02; OLG Koln, 28.7.2005 — 7 U 8/04; BGH 2.11.2006 III ZR 190/05
and 2007, IIT ZR 190/05; BVerfG 13.02.2013, 2 BvR 2660/06/2 BvR 2660/06/2 BvR 487/07.

8 .G Bonn 11.12.2013, 1 O 460/11; OLG Kéln 30.4.2015, 7 U 4/14; BGH 24.3.2016. III ZR 140/15;
BVerfG 18.11.2020, 2 BvR 477/17.

1 See supra notes 16-18.
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which does not contain any regulation of reparations, makes it clear that there are
no more reparation claims from Poland against the Federal Republic of Germany.

In addition, such claims cannot take the form of individual claims as a possible
consequence of the individualisation of international law, because such individu-
alisation has not been recognized by the International Court of Justice to be part
of international law.

Thus any prospective claims of the Polish government against Germany which
were mentioned at the beginning of this article are unfounded. This does not,
however, exclude that the two countries — which live together as good neighbours
— could express their good neighbourliness in (a) common project(s) sponsored by
a German-Polish Foundation into which the Federal Republic of Germany would
pay a considerable amount. Such a fund could promote the idea that such realized
projects are particularly aimed at stimulating German-Polish friendship among

young people.
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INTRODUCTION

Minority protection — a topic that was front and centre in German-Polish relations
in the inter-war period — has received much less attention since the end of the Se-
cond World War. However, the anniversaries of the 1970 Warsaw' and the 1990
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2+4 Treaties,” milestones in the improvement of a historically strained relationship,
offer the occasion for an inquiry into the current relevance of minority protection
in the relations between both countries.

In the following, I first explain the challenges of defining “minority” in in-
ternational law (Section 1). Thereafter, the historical development of minority
protection, with a particular focus on Germany and Poland, will be traced from
the inter-war period (Section 2) to the end of the Cold War (Section 3.1) and until
today (Section 3.2). In Section 4, I discuss current challenges in German-Polish
relations pertaining to minority issues, focusing on the (non-)recognition of the
Polish minority in Germany (4.1); the special situations of Silesians in Poland (4.2);
as well as an ongoing dispute over a territorial and administrative reform affecting
the rights of the German minority in the Opole (Oppeln) region (4.3). Section 5
concludes this contribution.

1. (NOT) DEFINING “MINORITY” IN INTERNATIONAL LAW

The search for a definition of what constitutes a “minority” for the purposes of
the present discussion — usually the starting point of a doctrinal inquiry into any
legal matter — already gives us pause. No definition of the term has been universally
accepted.’ Neither the heyday of minority protection in the inter-war period;* nor
the negotiation, adoption and discussion of the central post-1945 instruments on
minority protection; nor Art. 27 of the International Covenant on Civil and Politi-
cal Rights (ICCPR);’ nor the European Council Framework Convention for the
Protection of National Minorities (FCNM)® have filled this void. However, since
the 1920s, it has been established that minority protection is built on two central

* Treaty on the Final Settlement with Respect to Germany (signed on 12 September 1990), 1696 UNTS
115.

* See e.g. R. Hoftmann, Menschenrechte und der Schutz nationaler Minderbeiten, 65 Zeitschrift far
auslindisches offentliches Recht und Vélkerrecht 587 (2005), p. 599; R. Hofmann, Minderbeitenschutz in
Europa - Uberblick iiber die vilkerrechtliche Lage, 52 Zeitschrift fur auslindisches éffentliches Recht und
Vélkerrecht 1(1992), p. 2; C. Henard, Minorities, International Protection, in: R. Wolfrum (ed.), Max Planck
Encyclopedia of Public International Law (2013), available at: http://opil.ouplaw.com/home/EPIL (accessed
30 June 2022), para. 1.

* Cf. A. Meijknecht, Minority Protection System between World War I and World War I1,in: R. Wolfrum
(ed.), Max Planck Encyclopedia of Public International Law (2010), available at: http://opil.ouplaw.com/
home/EPIL (accessed 30 June 2022); G. Dahm, Volkerrecht (1st ed.), W. Kohlhammer, Stuttgart: 1958, Vol. I,
pp- 393 etseq.; H. Lauterpacht, Guggenheim’s International Law (8th ed.), Longmans, Green & Co., London:
1955, Vol. I - Peace, pp. 711 et seq. See also infra Section 2.

> International Covenant on Civil and Political Rights (signed on 16 December 1966), 999 UNTS 171
and 1057 UNTS 407. See also infra Section 3.1.

¢ European Council Framework Convention for the Protection of National Minorities, 1 February 1995,
ETS No. 157. See also infra Section 3.2.
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pillars, as famously summarized by the Permanent Court of International Justice
(PCIJ) in 1935 in the Minority Schools in Albania Advisory Opinion:

The idea underlying the treaties for the protection of minorities is to secure for certain
elements incorporated in a State, the population of which differs from them in race,
language or religion, the possibility of living peaceably alongside that population and
co-operating amicably with it, while at the same time preserving the characteristics
which distinguish them from the majority, and satisfying the ensuing special needs. In
order to attain this object, two things were regarded as particularly necessary, and have
formed the subject of provisions in these treaties.

The first is to ensure that nationals belonging to racial, religious or linguistic minorities
shall be placed in every respect on a footing of perfect equality with the other nationals
of the State.

The second is to ensure for the minority elements suitable means for the preservation of
their racial peculiarities, their traditions and their national characteristics.

These two requirements are indeed closely interlocked, for there would be no true equality
between a majority and a minority if the latter were deprived of its own institutions,
and were consequently compelled to renounce that which constitutes the very essence

of its being as a minority.”

Thus, equality and identity form the core principles of minority protection.®
The equality principle means substantive equality, i.e. not the obligation to treat
everybody exactly the same but rather to take into account the relevant and often
differing circumstances, which might even necessitate differential treatment.” The
identity principle requires respect for a minority’s specific and separate identity —
in religious, cultural, linguistic or other forms."’ These two principles, as the PCI]
noted in the above-cited Albanian Minority Schools case, are interlinked, since
denying the minority’s identity automatically amounts to discrimination, and
unequal treatment affects minority identity.

However, the quote above indicates further central characteristics of minority pro-
tection, which pertain to its relationship to human rights protection. International
and regional human rights instruments focus on the individual. Human beings enjoy

7 PCIJ, Minority Schools in Albania, Advisory Opinion, 6 April 1935, PCIJ Series A/B No. 64, p. 17
(emphases added).

& See also Henard, supra note 3, para. 21.

> Ihidem.

10 Cf. e.g. R. Hofmann, Minorities, European Protection, in: R. Wolfrum (ed.), Max Planck Encyclopedia
of Public International Law (2007), available at: http://opil.ouplaw.com/home/EPIL (accessed 30 June 2022),
paras. 21 et seq.
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human rights for the mere sake of their individual existence."' By contrast, minority
rights, through their element of minority identity, require group membership and thus
have a collective side to them.'> Therefore, minority rights may display both individual
and collective aspects: the rights of the individual to identify as part of a minority and
be treated equally, as expressed for example in Art. 27 ICCPR;" and the right of the
minority as a collective to respect for their identity and equality."* In addition to, and as
a consequence of the aforesaid, minority protection inheres a rationale beyond that of
international human rights protection. Minorities are protected not merely for the sake
of their existence, but furthermore because their protection is pivotal for the mainte-
nance of international peace and security."” Hence besides serving individual and group
interests, minority rights also serve the general interest of states in ensuring that their
populations, both majority and minority, “liv[e] peaceably alongside” each other and
“co-operat[e] amicably”," as clashes between ethnic, religious or other minorities have
historically been an important root cause for war and other armed conflicts."”

While a universally accepted definition of “minority” is still lacking, and the most
important international and regional instruments, such as Art. 27 ICCPR and the
FCNM, merely employ the term without undertaking to define it, two points deserve
emphasis. First, an attempt to provide a definition by Francesco Capotorti, the Special
Rapporteur of the Sub-Commission on Prevention of Discrimination and Protection
of Minorities of the (then) UN Human Rights Commission,"* has received the most
widespread recognition in practice and scholarship.” According to the criteria he
laid out, a “minority” has both objective and subjective characteristics.® Objectively,
aminority denotes a group that is numerically inferior to the rest of the population,
with ethnic, religious, or linguistic features different from the rest of the population
and with a non-dominant position within the state, but whose members are citizens
of that state. Subjectively, there needs to exist “a will on the part of the members of the

" For a locus classicus see H. Lauterpacht, An International Bill of the Rights of Man, Oxford University
Press, Oxford: 2013 (reprint of the 1945 edition); H. Lauterpacht, International Law and Human Rights,
Stevens & Sons, London: 1950.

2 Cf. D. Kugelmann, Minderbeitenschutz als Menschenrechtsschutz — Die Zuordnung kollektiver und
individueller Gebalte des Minderbeitenschutzes, 39 Archiv des Vélkerrechts 233 (2001), p. 234.

3 Ibidem, pp. 240 et seq.

14 See with respect to the international system for minority protection of the inter-war period, Meijknecht,
supra note 4, paras. 6 et seq.

5 Hofmann, supra note 3, p. 588.

16 Minority Schools in Albania, p. 17.

7 Hofmann, supra note 3, p. 588.

'8 See F. Capotorti, Stucy on the rights of persons belonging to ethnic, religious and linguistic minorities,
United Nations, 1979, E/CN.4/Sub.2/384/Rev.1, in particular p. 96.

¥ Cf. e.g. Hofmann, supra note 10, para. 4; see also A. v. Arnauld, Volkerrecht (4th ed.), C.F. Miiller,
Heidelberg: 2019, pp. 350 et seq.

0 See Capotorti, supra note 18, p. 96; see also Henard, supra note 3, paras. 4 et seq.
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group to preserve their own characteristics”,” in other words a feeling of identity and

solidarity.”* Second, inasmuch as there is no universally accepted definition thereof,
and since international instruments (speaking here within the European context) use
the term “minority” but do not attempt to provide a definition for the purposes of
a given agreement,” it has been widely accepted that while self-identification should
be taken into account, in the end what constitutes a “minority”, and who belongs to
such a group, remains within the appreciation of the member states to these instru-
ments, notably as regards the FCNM.**

2. THE HISTORICAL BAGGAGE OF MINORITY PROTECTION
FROM THE INTER-WAR PERIOD

Minority protection, particularly in the Polish-German context, has a compli-
cated history. While the historical precursors of minority protection, then mainly
concerned with religious minorities, date back to the Edict of Nantes (1598), the
Peace Treaty of Westphalia (1648) and the Treaties of Vienna (1615) and Karlowitz
(1699) between the German and Ottoman Empires,” the first system of interna-
tional protection of the rights of national minorities was created in the aftermath
of the First World War. The post-1919 order, built around the Versailles Treaties
and the League of Nations, re-adjusted large parts of territories — located mainly in
Eastern Europe — as a consequence of the fall and/or disintegration of the German,
Austrian and Ottoman Empires. Both the new states which were created and the
old ones which were re-established (like Poland) faced the challenge of dealing with
considerable national minorities, perhaps most notably the Germans in Poland. The
inter-war system of international minority protection was built on treaties — or on
sections in broader peace treaties — with these so-called “new” states, including znzer
alia Poland, Yugoslavia, Czechoslovakia, Bulgaria, Romania and Hungary.*® The
system was built around the “guarantee of the League of Nations”:*” The League
warranted the inviolability of minority rights, requiring the approval of the majority
of the League Council to modify them; and the League, through its Council, was

! Capotorti, supra note 18, p. 96.

* Arnauld, supra note 19, p. 351.

» For a somewhat differing view under Art. 27 ICCPR, see CCPR General Comment No. 23: Article
27 (Rights of Minorities), adopted at the Fiftieth Session of the Human Rights Committee, 8 April 1994,
CCPR/C/21/Rev.1/Add.5.

* Cf. Henard, supra note 3, para. 15; Hofmann, supra note 3, pp. 599 et seq.

» (f. for further references, Henard, supra note 3, paras. 30 et seq.; Hofmann, supra note 10, paras.
8 et seq.

¢ Cf. Meijknecht, supra note 4, paras. 10 et seq.

7 Cf. e.g. Art. 12(1) of the Treaty between the Principal Allied and Associated Powers and Poland (signed
at Versailles on 28 June 1919).
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to ascertain the observation of these rights by way of a petition system, with the
possibility to ultimately submit the matter to the PCIJ, which frequently had to
deal with minority matters in various Advisory Opinions and judgments.*®
Therefore, the post-First World War system of minority protection had two built-in
major deficiencies. First, it relied on an ineffective petition system (between 1919 and
1939 only 16 out of 758 admissible petitions reached the agenda of the League Council),
which was further limited because a direct path to the PCIJ as the principal judicial organ
of the League — by its nature an inter-state court that could hear only inter-state cases
and issue advisory opinions upon requests by the League Assembly and Council — was
foreclosed to the minorities themselves.” Second, and more importantly, while seeking to
establish a system premised on the principle of equality (i.e. of minorities),” the minority
system instituted among the states was itself built on inequality. Some states were more
equal than others, i.e. whereas the “new” states, such as Poland, had to submit them-
selves to the rules of minority protection, the old established states, notably the Allied
and Associated Powers, were not subject to the same obligations regarding minorities
in their territories. Such built-in inequality in a system that proclaimed to be premised
on the principle of equality naturally undermined and discredited itself — and the legal
norms of minority protection with it.*! The states that had to adhere to it, like Poland,
perceived the minority protection system of the inter-war period as an infringement on
their sovereignty or, in turn, as an illustration of their inferior position in the concert of
states in comparison to the exclusive club of the Allied and Associated Powers.** Thus,
it should come as no surprise that from the outset the minority protection system gen-
erated a considerable amount of hostility and spurred efforts to circumvent it, or even
outright boycott it;** as Poland opted to do from 1934 onwards.* This doomed the
system™ even before it eventually collapsed with the outbreak of the Second World War.

¥ For a list of these cases, see Meijknecht, supra note 4, paras. 24 et seq.; see also G. Alfredsson, German
Minorities in Poland, Cases Concerning the, in: R. Wolfrum (ed.), Max Planck Encyclopedia of Public
International Law (2010), available at: http://opil.ouplaw.com/home/EPIL (accessed 30 June 2022).

¥ Meijknecht, supra note 4, paras. 21 et seq.

30 See supra Section 1 for further explanation.

31 See also S. Sierpowski, Die Stellung Polens zu den Bestimmungen des Vilkerbundes iiber die nationalen
Minderbeiten, in: M. Mohr (ed.), Friedenssichernde Aspekte des Minderbeitenschutzes in der Ara des Vilkerbundes
der Vereinten Nationen in Europa, Springer, Berlin, Heidelberg: 1996, p. 43.

32 See Meijknecht, supra note 4, para. 9.

33 Ibidem, paras. 26 et seq.

¥ Cf. C.A. Macartney, National States and National Minorities, Russell & Russell, New York: 1968, p. 503.

3 Seee.g. D. Blumenwitz, Minderbeiten und Volksgruppenrechte — Aktuelle Entwicklung, Kulturstiftung d.
dt. Vertriebenen, 1992, p. 39. However, for a more nuanced view, also emphasizing some successes of the inter-war
minority protection system, see S. Bartsch, Erfolge im Schatten des Scheiterns — Das Minderbeitenschutzverfabren
des Vélkerbundes, in: M. Mohr (ed.), Friedenssichernde Aspekte des Minderbeitenschutzes in der Ara des
Volkerbundes der Vereinten Nationen in Europa, Springer, Berlin, Heidelberg: 1996, pp. 67 et seq.
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3. MINORITY PROTECTION AFTER 1945

The development of international and regional minority protection after the Second
World War may be roughly sub-divided into two periods. The first spans from 1945
until the end of the Cold War (Section 3.1), and the second encompasses the three
decades since then (Section 3.2).

3.1. Minority Protection until 1990

As explained above,’ the unequal application of a system built on the rationale
of equality discredited not only the League minority protection system, but also
tainted the idea of “minority” group protection for several decades after 1945.
While after the First World War emphasis was put on minorities as a collective,
and these were protected as groups rather than as individual members belonging
to a specific minority, the post-1945 thinking focused on the individual. The ear-
lier post-1919 group focus was perceived as spurring, instead of taming, national
tensions and threatening, instead of fostering, peace and security, particularly in
Eastern Europe. Therefore, the Universal Declaration of Human Rights (UDHR)
of 10 December 1948 did not make mention of minorities and minority protec-
tion, but limited itself strictly to laying out the rights of individuals rather than of
groups or persons belonging to groups. Given the hostility towards the League’s
minority protection system, this omission was not accidental, although neither was
it considered or intended to leave a considerable gap in protection. Rather, “[t]his
absence [...] reflected the then prevailing attitude that international protection of
minority rights, construed as group rights, could be supplemented by an effective
system of human rights protection based on individual rights [...].”?” Consequently,
minority protection was left out of the post-Second World War peace treaties; and
the 1948 UDHR as well as the 1950 European Convention on Human Rights
(ECHR) merely contain provisions, in Art. 2 UDHR and Art. 14 ECHR respec-
tively, pertaining to the right of the individual to non-discrimination.

On the factual side of things, one may add the almost cynical observation that the
adoption of such an individualistic view and the refusal to establish any international
minority protection system resembling the inter-war order was made possible by
the fait accompli of the devastation of the Second World War and the Holocaust.
Religious minorities, notably of Jewish faith, had either emigrated or had been
killed, and national minorities had been considerably reduced to a fraction of their
pre-1939 numbers. Taking Poland as the prime example, within less than a decade

3¢ See supra Section 2.
¥ Hofmann, supra note 10, para. 11.
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it had been turned from a multi-ethnic, multi-national and multi-religious country
into a largely homogenous state in terms of ethnicity, nationality and religion.*®

Nevertheless, in the 1960s the view started to take hold that a radical individu-
alism was unable to capture certain needs for protection in the light of wide-spread
discrimination based on race, ethnicity, religion and nationality, among others.
Hence, in the mid-1960s, the adoption of the International Convention on the
Elimination of all Forms of Racial Discrimination (CERD) in 1965 and of the
ICCPR in 1966 (in force since 1976) brought about some change. The CERD
Committee has since then interpreted the provisions of CERD, particularly Art. S,
in order to safeguard minorities beyond their mere protection against individual
discrimination.”” Even more importantly, Art. 27 ICCPR enshrines an individual
human right of “persons belonging to [ethnic, religious or linguistic minorities] not
to be denied [...], in community with the other members of their group, to enjoy
their own culture, to profess and practice their own religion, or to use their own
language.” To some extent, Art. 27 ICCPR is a compromise between a collective
and an individual view of minority rights. Although framed as an individual right of
each member of the minority, it acknowledges and relies on the collective element of
belonging to a group that shares certain common aspects and identity, and the right
to live according to such aspects and identity. However, it is noteworthy that Art. 27
ICCPR mentions ethnic, religious and linguistic, but not national, minorities.

The 1975 Helsinki Final Act of the then Conference on Security and Co-Op-
eration in Europe (CSCE) demonstrates, however, a change in the way of thinking
about minority protection, explicitly recognizing the obligation of each state to
respect the rights of national minorities on their territories and granting them
equality before the law.* Still, the Warsaw Treaty of 1970* did not make mention
of the protection of minority rights. This was primarily because of the political and
historical baggage associated with minority rights during the inter-war period, which
the German and Polish governments intended not to let burden the more pressing
issue of a border agreement — and also because of the above-mentioned fact that
the atrocities of the Second World War and its aftermath made the minority issue
less pivotal than it had been during the inter-war period following 1919.

3 See e.g. P. Eberhardt, Ethnic Groups and Population Changes in Twentieth Century Eastern Europe -
History, Data and Analysis, Routledge, London: 2015, pp. 74 et seq., 112 et seq., 137 et seq.

3 See Hofmann, supra note 10, para. 12.

0 See Conference on Security and Co-Operation in Europe, Final Act, Helsinki, 1 August 1975, p. 6.

1 For a near-contemporaneous assessment of the Warsaw Treaty five years after its adoption, see
H.-A. Jacobsen, Finf Jabre Warschauer Vertrag: Versuch einer Bilanz der Beziehungen zwischen der
Bundesrepublik Deutschland und der Volksrepublik Polen 1970-1975, 58 Die Friedens-Warte 161 (1975).
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3.2. Minority Protection since 1990

As was the case with many other legal and political areas, the end of the Cold War
circa 1990 brought about significant changes in the system of minority protection,
most notably in the German-Polish relations which are of particular interest for
the present inquiry. Again, it was the CSCE that led the way for the promotion
of minority rights. The June 1990 Concluding Document of the Copenhagen
Meeting of the CSCE (Copenhagen Final Document) sets out, in its part IV, an
elaborate list of rights of “persons belonging to national minorities” — thereby
maintaining an individualistic approach to minority protection.** Para. 30 of
the Copenhagen Final Document notes — in the spirit of the inter-war minority
protection system — that “respect for the rights of persons belonging to national
minorities [...] is an essential factor for peace, justice, stability and democracy in
the participating States.”* It also acknowledges, in a similar vein, the two central
principles of minority protection, i.e. equality and identity.* This includes reco-
gnition that positive measures may be needed in order to warrant equality.* The
Copenhagen Final Document also emphasizes that it is for each person to deter-
mine, upon their “individual choice”, whether or not they “belong to a national
minority”.* In its following paragraphs it details the protected rights of persons
belonging to national minorities, including the right to use freely their mother
tongue in public and private relations, and to establish and maintain educational,
cultural and religious institutions, organizations or associations, and to maintain
unimpeded contacts with members of their minority within and outside their co-
untry.” Furthermore, the Document condemns and vows to take positive actions
to prevent the root causes of minority discrimination, such as “racial and ethnic
hatred, anti-semitism” or “xenophobia”.*® The 1992 United Nations General
Assembly Declaration on the Rights of Persons Belonging to National or Ethnic,
Religious and Linguistic Minorities (DRM) warrants similar rights and guarantees
on the international level, along the lines of Art. 27 ICCPR.*

# Concluding Document of the Copenhagen Meeting of the Conference on Security and Co-Operation
in Europe, Copenhagen, 29 June 1990, paras. 30-40.

# Ibidem, para. 30.

“ Ibidem, paras. 31, 32 (chapeau) and 33.

* Ibidem, para. 31.

“ Ibidem, para. 32.

7 Ibidem, paras. 32.1-32.6.

“® Ibidem, para. 40.

¥ See United Nations General Assembly Declaration on the Rights of Persons Belonging to National or
Ethnic, Religious and Linguistic Minorities, UN GA Res. 47/135 of 18 December 1992.
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Insofar as regards German-Polish relations after the fall of the Berlin Wall, while
the 2+4 Treaty™ did not address issues of minority protection, the 1991 Polish-Ger-
man Treaty on Good Neighbourly Relations and Friendly Co-operation® contains,
in its Arts. 20-22, several detailed provisions on minority protection (in particular
Art. 20(3)), as well as positive obligations of both countries for the promotion of
the persons protected under the Treaty (Art. 21). Art. 20(2) of the Treaty refers
to the international standards of minority protection as acknowledged and devel-
oped in a number of treaties and instruments since 1945, including the UDHR,
the ECHR, the ICCPR, the Helsinki Final Act and the Copenhagen Final Doc-
ument, emulating the list of protected rights in Art. 20(3) as set out in the latter.>
In the spirit of Art. 27 ICCPR and the Copenhagen Final Document, the 1991
Treaty takes an individualistic approach,® once again on the basis of the principles
of equality and identity.”* However, despite displaying all the characteristics of
post-1945 international minority protection, there is nevertheless a remnant of
the inter-war inequality left in the 1991 Polish-German Treaty. As an attentive
reader of Art. 20(1) will detect, whereas it establishes the mutual obligations of the
German and Polish states to respect and promote the rights enshrined in Arts. 20
and 21 of the Treaty, with respect to Poland it warrants these rights for “persons
belonging to the German minority in Poland”, while in relation to Germany it does
so only regarding “persons of German citizenship with Polish ancestry.” Thus, the
Treaty acknowledges a German national minority in Poland, but does not do the
same with respect to persons of Polish origin residing in Germany.”> While this
is arguably of no significance regarding the individual rights guaranteed by the
Treaty,’® such a distinction, as will be demonstrated subsequently,” is of political
relevance in German-Polish relations, as well as of legal relevance with respect to
the currently most important regional instrument for the protection of minority
rights in Europe, i.e. FCNM.

> However, it constituted the political prerequisite for striking an agreement between the two nations;
see J. Barcz, Den Minderbeitenschutz Betreffende Klauseln in den neuen bilateralen Vertrige Polens mit
den Nachbarstaaten, in: M. Mohr (ed.), Friedenssichernde Aspekte des Minderbeitenschutzes in der Ara des
Volkerbundes der Vereinten Nationen in Europa, Springer, Berlin, Heidelberg: 1996, p. 282.

°! Treaty between the Federal Republic of Germany and the Republic of Poland on Good Neighbourship
and Friendly Cooperation (signed on 17 June 1991), 1708 UNTS 463.

> (f. the almost identical wording in paras. 32.1-32.6 of the Concluding Document of the Copenhagen
Meeting of the Conference on Security and Co-Operation in Europe.

>3 See also W. Czaplinski, The New Polish-German Treaties and the Changing Political Structure of Europe,
86 American Journal of International Law 163 (1992), p. 170.

4 Cf. Art. 20(1). See also supra Section 1.

55 Cf. also Blumenwitz, supra note 35, pp. 82 et seq.

>¢ However, for a nuanced discussion on the matter see Barcz, supra note 50, pp. 291 et seq.

57 See infra in this section as well as Section 4.1.
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Greeted with considerable scepticism around the time of its adoption,*® this Con-
vention, binding on all members of the Council of Europe (CoE), including Poland
and Germany, has become, over the course of the past 20 years, the centrepiece of
minority protection in Europe.”” Unlike its CoE sister, the European Charter for
Regional or Minority Languages,* it approaches matters of minority protection
by applying a broader thematic scope, and thus gives rise to a wide array of rights,
ranging from, 7nter alia, political and media (Art. 9) to linguistic (Art. 10 and 11)
and educational rights (Art. 12-14). Moreover, it provides, in Arts. 24-26 FCNM,
procedures for evaluation and implementation, whereby CoE Member States are
required, pursuant to Art. 25 FCNM, to submit detailed reports every five years on
the status of protection of the rights enshrined in the FCNM. The CoE Council
of Ministers is entrusted with monitoring the rights’ protection in each Member
State (Art. 24 FCNM) and evaluating “the adequacy of the measures taken” by each
Member State (Art. 26 FCNM).*! Together with the 1991 Polish-German Treaty,
the FCNM constitutes the central instrument of minority protection in Germany
and Poland, and therefore will serve as the main yardstick for evaluating the role
and relevance of minority rights in present-day German-Polish relations.

4. THE CURRENT RELEVANCE OF MINORITY PROTECTION
IN GERMAN-POLISH RELATIONS

Issues relating to minority rights in present-day German-Polish relations pertain
to a wide array of matters. This section presents a selection of some of the most
important issues. After examining the overall situation with respect to minority
rights protection of mutual relevance in both countries (with a specific emphasis
on the German policy towards recognizing a Polish minority in Germany) (4.1),
the inquiry turns to two more specific matters: the special situation of the Silesians
in Poland (4.2); and the recent dispute over the land and administrative reform
in and around the city of Opole (Oppeln) (4.3). As mentioned above, the focus
will be on the rights enshrined in the FCNM, with occasional references to those
contained in the 1991 Treaty. An important source of information will thus be the
most recent country reports and opinions of the Advisory Committee under the
auspices of the FCNM.

%8 See R. Hofmann, Die Rolle des Europarats beim Minderbeitenschutz, in: M. Mohr (ed.), Friedenssichernde
Aspekte des Minderbeitenschutzes in der Ara des Volkerbundes der Vereinten Nationen in Europa, Springer,
Berlin, Heidelberg: 1996, p. 145.

5> See, nine years later, R. Hofmann, Menschenrechte und der Schutz nationaler Minderbeiten, 65 Zeitschrift
fir auslindisches gffentliches Recht und Volkerrecht 587 (2005), p. 587.

@ European Charter for Regional or Minority Languages, Strasbourg, 5 November 1992, ETS No. 148.

¢ See also Hofmann, supra note 10, paras. 33 et seq.
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4.1. The Overall Situation

The central aspect of minority protection in German-Polish relations with respect
to Germany is that, from the persistent perspective of the German government,
there is no such thing as a Polish national minority in Germany.®* This reflects the
position expressed in the previously-noted different wording of Art. 20(1) of the
1991 Treaty** and pertains in particular to the scope of protection under the FCNM.
According to Art. 3(1) of the FCNM, “[e]very person belonging to a national mi-
nority shall have the right freely to choose to be treated or not to be treated as such
and no disadvantage shall result from this choice or from the exercise of the rights
which are connected to that choice.” However, it has been the constant position
of the German government since signing and ratifying the FCNM that since the
FCNM does not provide for a definition of “national minority”, “[i]tis therefore up
the individual Contracting Parties to determine arbitrarily the groups to which the
Framework Convention shall apply after ratification.”** According to the German
government, only autochtonous minorities fall within the purview of the FCNM,
meaning that population groups, in order to be recognized as national minorities
in Germany, must meet five criteria:

* “the members of the group are German nationals;

» they differ from the majority population in that they have their own language,

culture and history, i.e. their own identity;

* they wish to maintain this identity;

* they have traditionally been resident in Germany (in most cases, for centu-

ries) and

* they live in Germany within traditional settlement areas.”*

Since German citizens of Polish origin in Germany do not fulfill the latter two
criteria — in particular they have not been traditionally resident in Germany for
centuries,* — the German government does not regard them as a national minority
for the purposes of the FCNM.*” Consequently, there persists an unevenness, or
inequality if you will, in German-Polish relations on minority matters: Polish citizens

¢ See Advisory Committee on the Framework Convention for the Protection of National Minorities,
Fifth Report submitted by Germany, pursuant to Article 25, paragraph 2 of the Framework Convention for
the Protection of National Minorities — received on 31 January 2019, ACFC/SR/V(2019)001, pp. 131 et seq.

6 See supra Section 3.1.

¢ Advisory Committee on the Framework Convention for the Protection of National Minorities, supra
note 62, p. 131.

& Ibidem, p. 132.

¢ Citizens of Polish origin traditionally settling in parts of the German Reich, as in Upper Silesia or East
Prussia, are not covered by the Convention, as these regions are no longer part of German territory, ¢f. tbidem.

& Cf. ibidem.
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of German origin enjoy minority status under the FCNM in Poland;** while Ger-
man citizens of Polish descent lack such status under the Convention in Germany.

As regards the overall situation of persons belonging to the German minority
in Poland, besides the matters pertaining to the Silesians and the Opole dispute
(which are addressed in specific sub-sections), the picture is a mixed one. As has been
said, Poland recognizes a German minority in Poland,* which comprises roughly
150,000 people, or 0.4% of the overall Polish population, with more than half of
them resident in the Opole area.” Polish law provides them with minority protec-
tion, most notably in Art. 35 of the Polish Constitution of 1997 and the 2005 Act
on National and Ethnic Minorities and on the Regional Languages (2005 Polish
Minorities Act).”* An attempt to overhaul the Act failed after the adoption of an
amendment by the Sejm was vetoed by the President of the Republic in 2015.7> The
FCNM Advisory Committee Opinion on Poland of 6 November 2019 recognizes
the continued access of persons belonging to national minorities, including the
German minority, to the rights enshrined in the FCNM through the 2005 Actand
other instruments, and particularly emphasizes that funds spent on minority lan-
guage teaching have been increased, leading to a 65% rise in the number of students
learning German.” On the other hand, the Opinion also notes that there remains
“apersistent if not worsening situation for [...] minorities, including from political
figures, but also at the level of social interaction, in schools or bars or restaurants.””
Moreover, members of the “German minority [...] have been targeted by extremist
groups owing to their association with a neighbouring state.””

4.2. The Special Situation of the Silesians

With its long-standing Polish, Austrian and Prussian influences, Silesia and the
Silesians constitute a special case. While traditionally settled by Germans since the
Middle Ages, the territory of Silesia has changed hands many times, notably from
Habsburg Austria to the Prussia of Frederick the Great, back to Poland after the

¢ However, regarding the special case of the Silesians in present-day Poland, see infra 2.

@ See Advisory Committee on the Framework Convention for the Protection of National Minorities,
Fourth Opinion on Poland — adopted on 6 November 2019, ACFC/OP/IV(2019)003, pp. 2, 8. See also
Art. 20(1) of the Treaty between the Federal Republic of Germany and the Republic of Poland on Good
Neighbourship and Friendly Cooperation.

70 Deutscher Bundestag, Wissenschaftliche Dienste, Die deutsche Minderbeit in Polen, WD 2 — 3000 —
022/18, 20 March 2018, p- 4.

7t Advisory Committee on the Framework Convention for the Protection of National Minorities, supra
note 69, p. 4.

7> Ibidem, p. 5.

73 Ibidem, pp. 5 and 37.

74 Ibidem, p. 6.

7 Ibidem.
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First World War , back again to the German Reich during the Second World War,
and back again to Poland after 1945. The situation post-1945 led many Silesians to
immigrate to Germany and many ethnic Poles to move to Silesia.” Given its close
historical link to Germany and its high historical importance in German-Polish
relations, notably in the inter-war period,”” I devote a few lines to the current situ-
ation of the Silesians in Poland.

An ongoing dispute over Art. 3 FCNM pertains to whether or not to recognize
the Silesians as a national minority in Poland. According to the 2011 Polish census,
no less than 846,700 persons identified as Silesians, “far more than for any of the
recognized minorities” in Poland.” As with the German citizens of Polish descent
in Germany,” the issue of Silesians’ minority status is thus a politically sensitive one,
given the sizable number of persons belonging to these groups and the considerable
legal and administrative consequences following a recognition of their minority
status under the FCNM. While many Silesians perceive themselves as separate — in
terms of language, culture, and tradition — from Poles (or even Germans for that
matter), the Polish government disagrees, holding “that the language, culture and
tradition of Silesians are not separate from the Polish language, culture and tradi-
tion but rather form ‘an integral part thereof” and that Silesian is a variant of the
Polish language.”® Similarly to the discussion with respect to the German citizens
of Polish descent in Germany, the lack of an authoritative and universally-accepted
definition of “national minority” in the FCNM leads to tensions between the margin
of appreciation of FCNM member states to determine what constitutes a national
minority for the purposes of the FCNM, and the right of free self-identification
enshrined in Art. 3 FCNM.

An interesting aspect of the minority rights of Silesians was brought before the
European Court of Human Rights (ECtHR) in the case of Gorzelik and Others
v. Poland. In this dispute the applicants alleged a breach of Art. 11 of the ECHR
because they had been refused permission to register an association called “Union

7¢ For a brief summary of the history of Silesia, see ECtHR (GC), Gorzelik and others v. Poland (App.
No. 44158/98), 14 February 2004, para. 13.

77 For a comparison of selected cases and advisory opinions pertaining to various German interests in
Upper Silesia, see M. Hartwig, 1. Seidl-Hohenveldern, German Interests in Polish Upper Silesia Cases, in:
R. Wolfrum (ed.), Max Planck Encyclopedia of Public International Law (2013), available at: http://opil.
ouplaw.com/home/EPIL (accessed 30 June 2022); see also Alfredsson, supra note 29.

78 Advisory Committee on the Framework Convention for the Protection of National Minorities, supra
note 69, p. 8.

7 See supra Section 4.1.

80 See Advisory Committee on the Framework Convention for the Protection of National Minorities,
supra note 69, p. 8; see also Advisory Committee on the Framework Convention for the Protection of National
Minorities, Comments of the Government of Poland on the Fourth Opinion of the Advisory Committee on
the implementation of the Framework Convention for the Protection of National Minorities by Poland -
received on 6 April 2020, GVT/COM/IV(2020)002, p. 10.
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of People of Silesian Nationality.” The Grand Chamber declined to address the
specific matter whether the Silesians qualified as a “national minority”, focusing
instead on the matter atissue, i.e. whether the association should have been registered
under the above denomination and thus as an “association of a national minority”,
which under Polish law entails certain further privileges, including with respect to
national and local elections.®” The Court emphasized that determining what consti-
tutes a “national minority” “must, by the nature of things, be left largely to the State
concerned,”® for no international instrument, including the FCNM, authoritatively
defines the term.® Moreover, the Court found that the Polish authorities had not
denied a group of Silesians to form any kind of association, but rather merely this
specific kind of association, which recognized their minority status. Moreover, it
held that Poland did neither infringe upon the association’s right to speak on behalf
of the minoritynor violate certain electoral privileges, such as the right of members
of the association to run as candidates in elections as members of the association
and thus, in turn, as representatives of the minority. In the opinion of the Polish
authorities, this would have sparked unrest among many other groups claiming
the same status and therefore led to considerable tensions within Poland, let alone
to pressure to acknowledge a wide range of other groups as “national minorities”
against the official policy of the Polish government. The Court accepted Poland’s
assessment as falling within its margin of appreciation.* Consequently, it declined
to find a violation of Art. 11 in the Gorzelik case.

4.3. The Opole Dispute

In recent years a dispute has arisen pertaining to the situation of the German mi-
nority in the region of the city of Opole (Oppeln), where over half of the people
identifying themselves as belonging to the German minority in Poland reside. The
FCNM Advisory Committee Opinion on Poland of November 2019 describes the
dispute in the following terms:

With effect from 1 January 2017, nine localities in three municipalities (Dobrzert Wiel-
ki, Komprachcice, and Prészkéw) which are on the Official Register for German as a
supporting language, were incorporated into the city of Opole. Opole has only a small
German minority population [...]. This administrative-territorial reform has also led to

alower percentage of persons identifying with the German minority in the remainder of

8t ECtHR (GC), Gorzelik and Others v. Poland (App. No. 44158/98), 14 February 2004, para. 3.
82 Ibidem, para. 105.

8 Ibidem, para. 67.

8 Ibidem, para. 68.

8 Ibidem, para. 105.
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these three municipalities. Two additional localities with a significant German minority

population were incorporated into the city of Opole.*

The administrative reform, incorporating several municipalities with a high
percentage of persons belonging to the German minority into the larger city of
Opole, which has only a small percentage of such persons, has an effect on several
rights enshrined in the FCNM.

Art. 10 of the FCNM grants national minorities the right to use their minority
language in relations with the administrative authorities. The 2005 Polish Minor-
ities Act permits registration in the Official Register of those municipalities where
persons belonging to a certain national minority constitute at least 20% of the local
population.” Due to the territorial reform in the Opole region, the overall percent-
age in what now has become part of the city of Opole is below the 20% threshold,
meaning that in the said municipalities now incorporated in the city of Opole the
German minority effectively loses its right to use German in their dealings with
administrative authorities. Similarly, the 2005 Polish Minorities Act requires a 20%
threshold for topographical indications such as town signs to also be mandatory in
the minority language, with the administrative reform in Opole thus leading also to
such topographical signs being taken down in nine municipalities, which concerns
the corresponding right under Art. 11 of the FCNM.*

Most critically in terms of the present dispute, Art. 16 of the FCNM provides
that: “The Parties shall refrain from measures which alter the proportions of the
population in areas inhabited by persons belonging to national minorities and are
aimed at restricting the rights and freedoms flowing from the principles enshrined
in the present framework Convention.”

The territorial and administrative reforms in Opole have had the effect that
“following the 2018 municipal elections, representatives of the German minority
in [the] former villages have no representative in the Opole City council, while they
used to have several in the municipalities to which they previously belonged.”®
Moreover, the replacement of bilingual town signs in several localities and munic-
ipalities due to their falling below the 20% threshold after the incorporation in the
city of Opole is also relevant in terms of the guarantees of Art. 16 of the FCNM.

Opverall, the Polish authorities have underlined that the administrative and ter-
ritorial reform in the Opole region was undertaken solely for economic motives,

8 Advisory Committee on the Framework Convention for the Protection of National Minorities, supra
note 69, p. 30, para. 115.

¥ Ibidem, p. 30, para. 113.

8 Ibidem, pp. 31-32, paras. 120, 122.

¥ Ibidem, p. 45, para. 182.
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intended to “contribute to the development of Opole, and consequently the entire
region.”” However, the reform was carried out in a very short time frame (18 months
from its announcement to its entry into force), and notwithstanding the fact that
local consultations demonstrated the “overwhelming opposition” of the local pop-
ulation in the affected towns and villages.”* The Opole dispute has led to the most
significant tensions in German-Polish relations regarding minority issues in recent
years, and will continue to be of relevance in the upcoming years.

CONCLUDING REMARKS

Minority protection, discredited by the deficient League system of the inter-war pe-
riod”?> and dormant for most of the Cold War,” has since 1990 achieved an increased,
albeit moderate, relevance in German-Polish relations, both legally and politically.
Insofar as regards the scope of protection, the most important instruments are the
1991 German-Polish Treaty and the 1995 FCNM, the latter in force with respect
to Poland since 2001 and with respect to Germany since 1998.7*

However, issues pertaining to minority status and their scope of protection in
German-Polish relations retain an element of the inglorious post-1919 era, since they
continue an aspect of unevenness that has the potential to strain the bilateral minor-
ity protection regime: Polish citizens of German origin enjoy minority protection;
whereas German citizens of Polish descent in Germany do not. This is particularly
due to the lack of a definition of “minority” in the FCNM, thus granting to each
Member State considerable margin of appreciation in defining which groups it
treats as a “national minority” and which it does not.”

In current German-Polish relations, besides the German refusal to recognize
a Polish minority in Germany and the Polish refusal to acknowledge a Silesian
minority in Poland, the dispute about the Opole administrative and territorial
reform constitutes perhaps the most prominent matter of contention regarding
minority protection.”

* Ibidem, p. 45, para. 181.

' Ibidem, pp. 45-46, para. 184.

%> See supra Section 2.

% See supra Section 3.1.

4 See supra Section 3.2.

5 See supra Section 1 and 4.1. and 2.
% See supra Section 4.3.
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INTRODUCTION

The year 2020 marked the 50th anniversary of the 1970 Warsaw Treaty' and the
30th anniversary of the 1990 2+4 Treaty.” The latter treaty provides for the conc-
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lusion of the 1990 Frontier Treaty,? which is complemented by the 1991 Treaty on
Good Neighbourship and Friendly Cooperation.* As regards cultural cooperation
more specifically, Germany and Poland signed an additional treaty, i.c. the 1997
Agreement on Cultural Cooperation.’®

All of these treaties have in common the spirit of fostering mutual relations be-
tween Germany and Poland. Yet few political issues have remained so continuously
controversial between Germany and Poland as the question of unreturned cultural
property in the wake of the Second World War.¢ From a German perspective, the
most prominent sore point is the so-called Berlinka” which is, or was, part of the
former Prussian State Library and which is located in Krakéw today.® From a Polish
perspective, the biggest issue is the unmet reparation claims for extensive destruction
and looting of Polish cultural property.” Politicians, diplomats, and legal scholars
of both sides have taken, or contributed to, maximalist positions favouring the
interests and concerns of their own state,'’ thereby solidifying what have become
deeply entrenched and seemingly irreconcilable views.

This contribution sets out to present the current debate as regards the unresolved
claims of Poland and Germany (1). It continues to analyse whether, and to what
extent, the aforementioned treaties impose legal obligations to restore, or compen-
sate for the destruction or loss of cultural property (2). Finally, this contribution
endeavours to outline possible pragmatic solutions to overcome the convoluted

political, diplomatic and legal debates (3).

3 Treaty between the Federal Republic of Germany and the Republic of Poland on the confirmation of
the frontier between them (signed on 14 November 1990), 1708 UNTS 377.

* Treaty between the Federal Republic of Germany and the Republic of Poland on Good Neighbourship
and Friendly Cooperation (signed on 17 June 1991), 1708 UNTS 463.

> Agreement between the Federal Republic of Germany and the Government of the Republic of Poland
Concerning Cultural Cooperation (signed on 14 July 1997), 2060 UNTS 221.

¢ Cf. M. Zybura. Das deutsche Kulturerbe in Polen in den deutsch-polnischen Beziehungen im Kontext des
Nachbarschaftsvertrages von 1991, in: J. Barcz & K. Ruchniewicz (eds.), Akt der guten Nachbarschaft. 30 Jahre
Vertrag viber gute Nachbarschaft und freundschaftliche Zusammenarbeit zwischen Polen und Dentschland,
Elipsa, Warszawa: 2017, p. 199.

7 SeeK. Ziemer, Poland and Germany: What Past, What Future?, 14 The Polish Quarterly of International
Affairs 50 (2005), p. 58.

8 See K. Wierczytiska, The Polish-German Cultural Heritage Relationship in 1990-2019 — Main
Controversies and Areas of Progress, 4 Santander Art and Culture Law Review 221 (2018), pp. 223 and 226.

? Ibidem, pp. 224-226, 237, and 245.

19 For a recent example see B. Sierzputowski, Public International Law in the Context of Post-German
Cultural Property Held within Poland’s Borders. A Complicated Situation or Simply a Resolution?, 33 Leiden
Journal of International Law 953 (2020).
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1. UNRESOLVED CLAIMS OF GERMANY AND POLAND

1.1. German Cultural Property within its Former Eastern Territories

The issues surrounding restitution of German cultural property situated outside
of Germany is complex, since it does not simply concern cultural artefacts remo-
ved from German territory during the war or its subsequent occupation. Rather,
towards the end of the Second World War, in order to bring cultural property out
of the reach of Allied bomber units, relevant items were evacuated by the Germans
themselves to Silesia, which at that time formed part of the German state." However,
at the end of the Second World War and with the conclusion of the 1945 Potsdam
Agreement,'” these items, located in territories to the east of the Oder-Neisse line,
suddenly found themselves under Polish control.

From the beginning, the Federal Republic of Germany took the view that any
questions concerning the German-Polish border would need to be resolved by a fu-
ture peace treaty.” Until such point, Germany viewed Poland only as the de facto
administrator of the former territories of Germany located east of the Oder-Neisse
line."* Consequently, Germany considered the issue of cultural property located in
those territories to be the subject of future peace treaty negotiations."

In contrast, Poland took the 1945 Potsdam Agreement as an authoritative and
ultimate solution of the issue.'® The Polish state viewed the territories to the east
of the Oder-Neisse line as “Regained Territories”, which formed an integral part
of Polish state territory."” Therefore the Polish government subsequently treated
German property, including cultural property, located in the territories assigned to
it under the 1945 Potsdam Agreement as “abandoned property” which, as a con-

! For more on the immediate fate of the Prussian State Library, see J. Gortat, ‘Berlinka’. Ein besonderer
dentsch-polnischer Evinnerungsort, Convivium. Germanistisches Jahrbuch Polen 105 (2017), pp. 109-110;
B. Jurkowicz, The Collection of the Prussian State Library. Polish, German, or European Cultural Heritage?, in:
K. Ziemer (ed.), Memory and Politics of Cultural Heritage in Poland and Germany, Cardinal Stefan Wyszyriski
University in Warsaw, Warszawa: 2015, pp. 118-119.

2 For more on the 1945 Potsdam Agreement, see J.A. Frowein, Potsdam Conference (1945), in: Max Planck
Encyclopedia of Public International Law (2009), available at: http://opil.ouplaw.com/home/EPIL (accessed
30 June 2022).

13 See D.-E. Khan, Boundary Settlements of Germany after World War I1, in: Max Planck Encyclopedia of
Public International Law (2009), available at: http://opil.ouplaw.com/home/EPIL (accessed 30 June 2022),
para. 3.

14 See A. Jakubowski, State Succession in Cultural Property, Oxford University Press, Oxford: 2015, p. 112;
see additionally Frowein, supra note 12, paras. 5, 9, and 14-15; Jurkowicz, supra note 11, pp. 121-122.

15 See Jakubowski, supra note 14, p. 112.

16 Ibidem.

17 See E. Klein, Gutachten zur Rechtslage des im beutigen Polen entzogenen Privateigentums Deutscher,
15 February 2005/4 April 2005, available at: https://bit.ly/3ItoSv3 (accessed 30 June 2022), pp. 28, 39, and
52.
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sequence, could be legally appropriated by Poland."® Hence, in line with this view
the Prussian State Library was, or could be, considered to have been passed on to
Poland, irrespective of the features or origin of the cultural property.”

This view was further substantiated by the moral argument that this German
cultural property only constitutes a fraction of the cultural property destroyed by
Germany®’ and was therefore owed to Poland as a form of restitution-in-kind.*'

The counter-argument presented by Germany postulates that the removal and
confiscation of cultural property during occupation was, and is, forbidden under
international humanitarian law,” specifically under Art. 56 of the 1907 Hague
Regulations Concerning the Laws and Customs of War on Land.*® Hence, from
this German perspective Poland must return such cultural property to Germany.

The main point of contention in this regard is a collection previously housed in
the Prussian State Library which is commonly referred to as the “Berlinka” (meaning
“from” or “of Berlin” in Polish), which is currently stored in the Biblioteka Jagiel-
lofiska in Krakéw.* It has been described as “one of the largest and most influential
repositories of materials in the German language™ and contains amongst its prized
items handwritings, letters and autographs by, /nter alia, Johann Wolfgang von
Goethe, Ludwig van Beethoven, and August Heinrich Hoftmann von Fallersleben.*

1.2. Destroyed and Looted Polish Cultural Property

On the other side stands the destruction and looting of Polish cultural property
during the Second World War. The 2018 Netflix documentary “Struggle: The
Life and Lost Art of Szukalski”, produced by Leonardo DiCaprio and his father,
introduced a larger audience to the cultural and personal consequences of the wi-

18 See A. Jakubowski, Territoriality and State Succession in Cultural Heritage, 21 International Journal of
Cultural Property 375 (2014), pp. 385 and 387; Wierczyniska, supra note 9, pp. 238-239.

1 See Jakubowski, supra note 14, pp. 278-279; Jurkowicz, supra note 11, p. 121.

0 See Jakubowski, supra note 14, p. 111; Jakubowski, supra note 18, pp. 385 and 387.

! See Jakubowski, supra note 14, pp. 278-279; Jakubowski, supra note 18, p. 279. Cf. P. Stec, Das Problem
der Beseitigung der Auswirkungen des 2. Weltkrieges im Bereich der Kulturgiiter und Archivalien in den deutsch-
polnischen Beziehungen im Lichte des Vertrags iiber gute Nachbarschaft und freundschaftliche Zusammenarbert,
in: W.M. Géralski (ed.), Historischer Umbruch und Herausforderung fiir die Zukunft, Der deutsch-polnische
Vertrag iiber gute Nachbarschaft und freundschaftliche Zusammenarbeit vom 17. Juni 1991. Ein Riickblick
nach zwei Jabrzebnten, Elipsa, Warszawa: 2011, pp. 386-387.

2 See Jakubowski, supra note 18, p. 387.

3 See Jakubowski, supra note 14, p. 278. Cf. Wierczytiska, supra note 8, p. 238.

# See Jurkowicz, supra note 11, p. 119; Wierczytiska, supra note 8, pp. 223, 226, and 237.

» Jakubowski, supra note 18, p. 385. See also Jurkowicz, supra note 11, pp. 117-119.

*¢ The latter being the author of a poem (“Das Lied der Deutschen”) of 1841, which later became the
official German national anthem of the Republic of Weimar (Deutsches Reich, 1919-1933). Today’s national
anthem consists of the third verse only.
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de-scale destruction of Polish artwork during the bombing of Warsaw in 1939,”
and Philippe Sands’ bestseller “East West Street” gave stage to DaVinci’s “Lady with
the Ermine”, looted from the National Museum in Krakéw by the Germans and
subsequently decorating the wall of Hans Frank’s countryside retreat.”® Overall, it
is estimated that some 500,000 artworks and 22 million books were stolen from
Polish territory or destroyed during the Second World War.”

Itis undisputed that the taking and destruction of cultural property by Germany
in the occupied territories constituted a violation of the 1907 Hague Regulations™
and entailed the obligation to return the respective cultural property and to pay
compensation in the amount of the value of demolished cultural objects.”

However, in 1953 Poland made a unilateral declaration rejecting any future
claims regarding reparations, effective 1 January 1954,% including claims both
against the Federal Republic of Germany and the German Democratic Republic.”

77 See IMDB, Struggle: The Life and Lost Art of Szukalski (2018), available at: https://www.imdb.com/
title/tt9316022/ (accessed 30 June 2022).

8 See P. Sands, East West Street. On the Origins of Genocide and Crimes Against Humanity, Weidenfeld
& Nicolson, London: 2017, pp. 253-254.

» See Wydziat Restytucji Débr Kultury, FAQ, available at: http://dzielautracone.gov.pl/faq (accessed
30 June 2022); Wierczyniska, supra note 8, p. 225.

30 See G. Carducci, L’Obligation de Restitution des Biens Culturels et des Objets d’Art En Cas de Conflit
Armé: Droit Coutumier et Droit Conventionnel avant et apres la Convention de La Haye de 1954. L’ Importance
du Facteur Temporel dans Les Raports entre les Traités et la Contume, 2 Revue Générale de Droit International
Public 289 (2000), p. 305.

31 See the first sentence of Art. 3 of the 1907 Hague Convention IV respecting the Laws and Customs of
War on Land. See also Wierczyniska, supra note 8, pp. 228 and 238.

32 See W. Czaplinski, Concept of War Reparations in International Law and Reparations after World
War I1, 14 The Polish Quarterly of International Affairs 60 (2005), pp. 78-79. For the German view, as expressed
by the research service of the German parliament, see Wissenschaftliche Dienste des Deutschen Bundestags,
Volkerrechtliche Grundlagen und Grenzen kriegsbedingter Reparationen unter besonderer Beriicksichtigung
der deutsch-polnischen Situation, 28 August 2017, WD 2-3000-071/17, p. 18: “Mit Riicksicht darauf,
dafl Deutschland seinen Verpflichtungen zur Zahlung von Reparationen bereits in bedeutendem Mafie
nachgekommen ist [...], hat die Regierung der Volksrepublik Polen den Beschlufl gefafit, mit Wirkung vom 1.
Januar 1954 auf die Zahlung von Reparationen an Polen zu verzichten, um damit einen Beitrag zur Losung
der deutschen Frage [...] zu leisten.” See also Wissenschaftliche Dienste des Deutschen Bundestags, Lezstungen
Deutschlands anfgrund des nationalsozialistischen Unrechts an Opfer in mittel- und osteuropdischen Staaten
sowie an Opfer des SED-Regimes. Gesetzliche Grundlagen, volkerrechtliche Vertrige und Zahlen, 10 October
2017, WD 2-3000-093/17, WD 4-3000-083/17, WD 7-3000-125/17, p. S; Wissenschaftliche Dienste des
Deutschen Bundestags, Griechische und polnische Reparationsforderungen gegen Deutschland, 14 June 2019,
WD 2-3000-066/19, p. 10.

3 See ]. Kranz, Kriegsbedingte Reparationen und individuelle Entschidigungsanspriiche im Kontext der
dentsch-polnischen Beziehungen, 80 Zeitschrift fiir auslindisches 6ffentliches Recht und Vélkerrecht 325 (2020),
p- 362;J. Kranz, Deutsch-polnische Rechtskontroversen. Versuch einer Synthese, in: W.M. Géralski (ed.), Historischer
Umbruch und Herausforderung fiir die Zukunft, Der deutsch-polnische Vertrag iiber gute Nachbarschaft und
freundschaftliche Zusammenarbeit vom 17, Juni 1991. Ein Riickblick nach zwei Jabrzebnten, Elipsa, Warszawa:
2011, pp. 489-491; H. Rumpf, Die deutsche Frage und die Reparationen, 33 Zeitschrift fiir auslindisches
offentliches Recht und Vélkerrecht 344 (1973), pp. 350-351.
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Already earlier the Soviet Union had promised to satisfy Poland out of its own
reparations, implying that Poland itself could not seek reparations independently.*

This Polish renunciation of reparation claims was confirmed in the course of
negotiations of the 1970 Warsaw Treaty by the Polish Foreign Minister®® and contin-
uously upheld until 1989°¢ and beyond.?” Germany has issued multiple statements
to the extent that Poland has, in effect, waived any remaining reparation claims.”® In
addition, for Germany all matters concerning reparation, restitution, and compen-
sation as a consequence of the Second World War are final and settled ever since the
1990 2+4 Treaty, because the intention of the framers of the treaty was explicitly “to
conclude the final settlement with respect to Germany”.*” Occasionally, the moral
argument is added that Germany has already provided reparations for the crimes
committed during Nazi rule through various channels.*’

Today however, Poland argues for a restrictive interpretation of its 1953 declara-
tion, according to which the waiver would only encompass war reparations on the
basis of the 1945 Potsdam Agreement.*' Against this backdrop, in 2004 the Polish
parliament passed a declaration that Poland had not yet received sufficient financial

3 See Report on the Tripartite Conference at Berlin, The Department of State Bulletin, Vol. XIII, No. 319
(5 August 1945), Chapter IV Section 2. See also P. D’Argent, Reparations after World War I1, in: Max Planck
Encyclopedia of Public International Law (2009), available at: http://opil.ouplaw.com/home/EPIL (accessed
30 June 2022), paras. 7 and 16. According to S. Zerko, Reparationen und Entschidigungen in den Beziehungen
zwischen Polen und der Bundesrepublik Deutschland (ein bistorischer Uberblick), 22(11) 1Z Policy Papers 12
(2018), p. 14, this reparation regime, however, scammed Poland out of effective reparations.

35 See Czaplinski, supra note 32, p. 79. This view is also put forward by the research service of the Bundestag,
see WD 2-3000-071/17, supra note 32, p. 19; WD 2-3000-093/17, WD 4-3000-083/17, WD 7-3000-125/17,
supra note 32, p. 5; WD 2-3000-066/19, supra note 32, p. 10.

3¢ See Czaplinski, supra note 32, p. 79; Kranz (Kriegsbedingte Reparationen), supra note 33, p. 364 with
further references.

37 See Position Paper of the Ministry of Foreign Affairs Legal Advisory Committee on Polish World War
II-related Reparations Claims with Respect to Germany, Warsaw (10 February 2005), 1 The Polish Quarterly
of International Affairs 138 (2005), pp. 139-140. See also T. Urban, Historische Belastungen der Integration
Polens in die EU, Aus Politik und Zeitgeschichte 32 (2005), pp. 38-39.

3 See Deutscher Bundestag, Antwort der Bundesregierung vom 13. Oktober 1999, BT-Drs. 14/1786, p. 5;
Bundesregierung, Regierungspressekonferenz vom 2. August 2017, available at: https://www.bundesregierung.
de/breg-de/aktuelles/pressekonferenzen/regierungspressekonferenz-vom-2-august-844344 (accessed 30 June
2022). See also WD 2-3000-071/17, supra note 32, p. 19; WD 2-3000-066/19, supra note 33, p. 9.

¥ See WD 2-3000-071/17, supra note 32, p. 4.

40 See WD 2-3000-093/17, WD 4-3000-083/17, WD 7-3000-125/17, supra note 32, pp. 4-5; WD 2-3000-
066/19, supra note 32, p. 9. See also D’Argent, supra note 34, para. 38 (“the various compensation measures
implemented by Germany constitute the most significant and most far-reaching atonement programme ever
established”).

1 See Kranz (Deutsch-polnische), supra note 33, p. 491. Cf. the comparison with Poland’s renunciation in
respect of Japan, Kranz (Kriegsbedingte Reparationen), supra note 33, p. 365.
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compensation.** Poland also maintains that in 1953 it had been under inescapable
Sovietinfluence and therefore made the declaration under duress, thus rendering it
invalid.* The position that Poland had been unlawfully pressured to renounce its
claims has also been supported by Polish scholars,** and it was recently underscored
by the research service of the Polish parliament (the Sejm).* It worthy of note that
these views have been, in turn, rejected by Germany, as was equally underscored by
the research service of the German parliament (the Bundestag).*

1.3. Underlying conundrums

The cause of this convoluted legal debate — fuelled by occasionally awkward
diplomacy and the claims of populist or, even, revisionist politicians*” — lies in the
conundrums flowing from the practice of the at first three, and later four, Allied
Powers at the Potsdam Conference. With regard to questions of territory and repa-
rations, their practice was somewhat outside the tracks of contemporaneous laws.**

For example, according to the 1945 Potsdam Agreement the Allies chose to place
the German territories east of the Oder-Neisse line expressly “under the adminis-
tration of the Polish State” adding that “for such purposes” the territories “should
not be considered as part of the Soviet zone of occupation.” This legal construct
cast doubt on the legal status of those territories and, thus, on the applicable law:
if the clause “under the administration of the Polish State” meant that Poland was
only entrusted by the Allies to exercise their powers as belligerent occupants for
the time being, then Poland had to comply with the law of belligerent occupation

# Resolution of the Sejm of the Republic of Poland on Poland’s rights to German war reparations and on
unlawful claims against Poland and Polish citizens made in Germany (in Polish), 10 September 2004, Monitor
Polski 2004, no. 39, item 678. See also the reference to this position in WD 2-3000-071/17, supra note 32, p. 4.

# See the reference to this position in WD 2-3000-066/19, supra note 32, p. 10. This argument is less
convincing when seen in light of Poland’s membership within the United Nations or other declarations made
by it as part of the Communist bloc. See Czaplinski, supra note 32, pp. 78-79; M. Fischer, Der Zwei-plus-
Vier-Vertrag und die reparationsberechtigten Drittstaaten, 78 Zeitschrift fur auslindisches 6ffentliches Recht
und Vélkerrecht 1003 (2018), pp. 1031-1032; L. Kleinert, Nexe Initiative der polnischen Regierung in Sachen
dentscher Weltkriegsreparationen — Germany v. Italy 2.0?, Vélkerrechtsblog, 20 April 2018, available at https://
bit.ly/3NFFw]9 (accessed 30 June 2022).

4 See Zerko, supra note 34, pp. 7 and 17-19, with further references.

* Biuro Analiz Sejmowych, Legal opinion on the possibility of Poland secking compensation from Germany
in connection with international agreements for damage suffered during the Second World War, 6 September
2017, BAS-WAP-1455/17.

# See WD 2-3000-066/19, supra note 32, p. 9. Cf: Kranz (Kriegsbedingte Reparationen), supra note 33,
p- 366.

¥ Cf. Fischer, supra note 43, p. 1007; Gortat, supra note 10, pp. 115-117; Jurkowicz, supra note 11,
pp- 123-124.

* See Frowein, supra note 12, para. 14.

# See Report on the Tripartite Conference at Berlin, The Department of State Bulletin, Vol. XIII, No. 319
(5 August 1945), Chapter IX, Section B.
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and, accordingly, for example, with Art. 56 of the 1907 Hague Regulations as
regards German cultural property.”® However, if the very same clause meant that
Poland enjoyed full territorial jurisdiction over the German territories to the east
of the Oder-Neisse line,”" the applicable public international law regime was rather
unclear. At most, one might think of the contemporaneous customary law of state
succession, which however might have been applicable by analogy only.>

Another example stems from the Second World War reparations which were
“distinctively characterised by pragmatism and diversity.”* This quote can be read
as a rather euphemistic description of those events which did not fit into then-es-
tablished legal practice, especially after the First World War.>* Whereas the Allies
entered into regular peace treaties with other axis powers already in 1947, any
such peace treaty with Germany was postponed.*® These peace treaties provided for
reparations including by confiscation of (private) enemy property located within
Allied state territories.”” The defeated states, in turn, were burdened with compen-
sating the former owners, who were typically their own nationals.”® In contrast, in
the Potsdam Agreement, which concerned Germany as a whole, the Allies seemed
to have empowered themselves to take reparations unilaterally, i.e. not on the basis
of a peace treaty with Germany, but by the confiscation of property and other
assets situated inside and outside German territory.”” It is hardly surprising that
against this background Poland also considered itself to be entitled to appropriate
German property, including cultural property, in the German territories east of
the Oder-Neisse line.

30 See Klein, supra note 17, p. 40.

>t See W. Czaplinski, Das Potsdamer Abkommen nach 50 Jahren aus polnischer Sicht, 72 Die Friedens-Warte
49(1997), p. 50.

52 Cf. Czaplinski, supra note 51, p. 52.

53 D’Argent, supra note 34, para. 1.

** See Czaplinski, supra note 32, p. 73; D’Argent, supra note 34, para. 2.

55 See D’Argent, supra note 34, para 22; F. Arndt, Peace Settlements after World War I1, in: Max Planck
Encyclopedia of Public International Law (2011), available at: http://opil.ouplaw.com/home/EPIL (accessed
30 June 2022), para. 3

5¢ See D’Argent, supra note 34, paras. 9 and 11; Arndt, supra note 55, para. 4; J. Kranz, Shadows of the Past
in Polish-German Relations, 14 The Polish Quarterly of International Affairs 5 (2005), p. 21.

57 See H.-G. Dederer, Enemy Property, in: Max Planck Encyclopedia of Public International Law (2015),
available at: http://opil.ouplaw.com/home/EPIL (accessed 30 June 2022), para. 47; Eritrea Ethiopea Claims
Commission, Partial Award, Civilians Claims, Eritrea’s Claims 15, 16, 23 € 27-32 between The State of Eritrea
and The Federal Democratic Republic of Ethiopia, 17 December 2004, para. 128. See also Eritrea-Ethiopia
Claims Commission, Partial Award, Loss of Property in Ethiopia Owned by Non-Residents — Eritrea’s Claim
24, 19 December 2005, XXVI RIAA 429 (2009), para. 24.

5% See Dederer, supra note 57, para. 47.

57 See D’Argent, supra note 34, paras. 7, 9-11, and 16; Frowein, supra note 12, para. 5; Klein, supra note 17,
pp- 52-53.
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2. OBLIGATIONS TO RETURN CULTURAL PROPERTY BETWEEN
GERMANY AND POLAND

The currentlegal situation is subject to contravening interpretations of the legal and
historic developments in the aftermath of the Second World War and, consequently,
contradictory results until the present day. Nevertheless, one may still ask whether
any specific legally binding obligations exist to restore cultural property, or grant
reparations for the destruction and loss of cultural property, springing from post-
-war German-Polish treaty relations.

According to Art. III of the 1970 Warsaw Treaty, both parties committed to
turther steps towards the complete normalisation and comprehensive development
of their mutual relations. In particular, they agreed that the expansion of their co-
operation in cultural matters lies in their common interest. Clearly however, this
broad formulation does not give rise to any legally-binding commitments insofar
as regards the restitution of, or compensation for, cultural property.

Interestingly, the 1991 Treaty on Good Neighbourship and Friendly Coopera-
tion is more specific with regard to cultural property. According to Art. 28(2), the
parties agree to take special care of the places and cultural objects located within
their territory which bear witness to historical events, as well as cultural and scientific
achievements and the traditions of the respective other party. They further agree to
ensure free and unhindered access to these places and objects and to take care that
such access is enabled in the event it cannot be granted directly by the state itself.
Furthermore, the parties agree to implement joint initiatives in this field in a spirit of
understanding and reconciliation.® In addition, Art. 28(3) emphasises the parties’
commitment, in this very same spirit, to resolve the problems relating to cultural
property and archival materials, starting with individual cases.*'

However, in the end the 1991 Treaty on Good Neighbourship and Friendly
Cooperation also does not include provisions establishing explicit obligations to
restore cultural property or to pay reparations for destroyed, looted, or otherwise
lost cultural property.®* At the same time however, in the negotiations on the
1991 Treaty, Germany and Poland agreed that S00 million marks should be paid

% The German text reads: “Die Vertragsparteien werden sich der auf ihrem Gebiet befindlichen Orte und
Kulturgiiter, die von geschichtlichen Ereignissen sowie kulturellen und wissenschaftlichen Leistungen und
Traditionen der anderen Seite zeugen, besonders annehmen und zu ihnen freien und ungehinderten Zugang
gewihrleisten beziehungsweise sich fiir einen solchen Zugang einsetzen, soweit dieser nicht in staatlicher
Zustindigkeit geregelt werden kann. Die genannten Orte und Kulturgiiter stechen unter dem Schutz der
Gesetzte der jeweiligen Vertragspartei. Die Vertragsparteien werden gemeinsame Initiativen in diesem Bereich
im Geiste der Verstindigung und der Verséhnung verwirklichen.”

" The German text reads: “Im gleichen Geiste sind die Vertragsparteien bestrebt, die Probleme im

Zusammenhang mit Kulturgiitern und Archivalien, beginnend mit Einzelfillen, zu 16sen.”
¢ Cf. Wierczytiska, supra note 8, p. 232.
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to Polish victims of crimes committed during the Second World War.®> However
Germany did not want these payments to be treated as reparations but rather as
“humanitarian aid” or “voluntary financial payments” respectively, to be handled
by the Foundation for Polish-German Reconciliation.**

The most recent treaty, the 1997 Agreement on Cultural Cooperation, regulates
the cooperation of both states in the fields of culture, education and science. In
particular, Art. 10 includes the commitment of both parties to facilitate the access
of citizens of the other party to its archives, libraries, museum collections as well
as other institutions; and Art. 17 envisions the creation, and activities, of cultural
institutions of one state within the other.®® While the most pertinent provision
regarding restitution and reparations in regard to cultural property is Art. 15, this
provision simply refers to Art. 28 of the earlier 1991 Treaty, which does not entail
any legally-binding treaty obligations insofar as regards the restitution of, or com-
pensation for, cultural property.

3. OUTLOOK: IN SEARCH OF PRAGMATIC SOLUTIONS

In sum, the obligations under the 1970 Warsaw Treaty, the 1991 Treaty on Good
Neighbourship and Friendly Cooperation, as well as the 1997 Agreement on Cul-
tural Cooperation are mainly procedural and organisational in nature. The very few
substantive — and at the same time vague and nonspecific — treaty obligations on
closer cultural cooperation have been half-heartedly implemented at best. Relevant
stakeholders have confirmed upon enquiry that there has been no systematic coope-
ration since at least 2014 and that currently matters are at a standstill in terms of
substantive movements on both sides as regards the restitution of, and reparations
for, cultural property. The current case-by-case approach followed by Germany
and Poland under the 1991 Treaty has been described as “ad hoc and rather chaotic,
as well as woefully slow.”” It should be noted however that Germany and Poland

S Tbidem.

¢ See S. Garsztecki, Deutsche Kriegsreparationen an Polen? Hintergriinde und Einschétzungen eines nicht
nur innerpolnischen Streites, Polen-Analysen 2 (2018), p. 4; Kranz, supra note 56, pp. 494-495; Wierczytiska,
supra note 8, p. 232.

¢ Art. 17(2) gives examples of such already existing institutions: the Goethe-Institutes in Warsaw and
Cracow; the German Academic Exchange Service Regional Office Warsaw; and the Polish Institutes in Berlin,
Disseldorf, and Leipzig.

¢ See Wierczytiska, supra note 8, p. 233.

7 Wierczynska, supra note 8, p. 233.



Hans-Georg Dederer, Markus P. Beham 01

have successfully cooperated in the field of cultural affairs before, for example in
the designation of cultural heritage sites within the framework of UNESCO.**

Against this background of a deplorable legal, diplomatic, and political stalemate,
pragmatic solutions need to be developed which aim at mutually beneficial ways
of accommodating the interests of both sides in the preservation of, and access to,
cultural property located in the other state’s territory. An approach along the lines
of “cultural internationalism”,* favouring a cooperative exchange of cultural prop-
erty, might be the key.”” The search for solutions for the return of cultural property,
particularly in the European Union, should be sought beyond the territories of
nation states in the form of a “collaborative regime”.”

The most prominent example to follow might be the so-called Copernicus Group
established by German and Polish historians, and consisting of political and cultural
scientists as well as journalists.” It is of note that 2020 not only marked the 50th
anniversary of the Warsaw Treaty and the 30th anniversary of the 2+4 Treaty, but
also the 20th anniversary of both the establishment of the Copernicus Group in
May 2000 and the elaboration and publication of a Working Paper in November
2000 which presented pragmatic proposals for the mutual enjoyment of cultural
property (it might also be worth noting that the Copernicus Group seized the op-
portunity of the 30th anniversary of the 1991 Treaty on Good Neighbourship and
Friendly Cooperation to issue an appeal in June 2021 calling for a deepening and
intensifying of the bilateral German-Polish relations)” Coming back to its paper
of 2000, the group suggested a multi-step approach addressed to the German and
Polish governments — based on the 1991 Treaty — to resolve the controversial issues

¢ In addition to the cultural heritage relevant for both states — such as the Castle of the Teutonic Order
in Malbork (Marienburg) and the Medieval Town of Toruri (Thorn), both of which are inscribed into the
UNESCO World Heritage List in 1997 — there also exists the jointly administered Muskauer Park/Park
Muzakowski, inscribed in 2004, as well as the Centennial Hall in Wroctaw (Breslau), inscribed in 2006 with the
support of Germany. See UNESCO, World Heritage List, available at: https://whc.unesco.org/en/list (accessed
30 June 2022). See also A. Jakubowski, World Heritage, Cultural Conflicts and Political Reconciliation, in:
A. Durbach and L. Lixinski (eds.), Heritage, Culture and Rights. Challenging Legal Discourses, Bloomsbury,
London: 2017, pp. 259-260.

@ See, prominently, J.H. Merryman, Two Ways of Thinking about Cultural Property, 80 American Journal
of International Law 831 (1986). See also LV. Prott, The International Movement of Cultural Objects, 12
International Journal of Cultural Property 225 (2005).

70 See Jurkowicz, supra note 11, pp. 128-129.

7t See].A.R. Nafziger, A Blueprint for Avoiding and Resolving Cultural Heritage Disputes, 9 Art, Antiquity
and Law 3 (2004).

7> See Deutsches Polen-Institut, Kopernikus Gruppe, available at: https://www.deutsches-polen-institut.
de/politik/kopernikus-gruppe/ (accessed 30 June 2022).

73 See Aufruf der Kopernikus-Gruppe zum 30. Jahrestag des Deutsch-Polnischen Nachbarschaftsvertrags,
available at: https://www.deutsches-polen-institut.de/assets/Kopernikus-Gruppe/Aufruf-Kopernikus-Gruppe-
Juni-2021.pdf (accessed 30 June 2022).
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and consolidate the contravening positions of both parties.” It would seem that the
essential elements of the Copernicus Group’s proposals could form the basis for
a new German-Polish roadmap consisting, 7nter alia, of the following segments:

1. raising public awareness of the massive and mostly irrecoverable deliberate
destruction of cultural property;

2. drawing up and verifying — by an independent expert body — lists of lost
cultural property presumed to be situated in the territory of the other party,
together with the obligation to return without undue delay cultural objects
illegally removed during the war or subsequent occupation;

3. establishing a German-Polish cultural heritage foundation which governs
cultural property through joint management measures, including for example
permanent loans to museums, art collections, libraries etc. of the other party
s0 as to accommodate the genuine interests in preserving national cultural
identity, and/or the creation of facsimiles to be provided to the other party;

4. archival materials should be distributed in accordance with their current
territorial, personal, historical or national significance.

Such a German-Polish practice could, in turn, contribute to a zus post bellum”™
with regard to cultural property, as well as to the public international law on the
restoration of cultural property, the removal or subsequent transfer of which cannot
be characterised as having been clearly illegal within their historical legal context,
but which is of outstanding national importance to a people or state today.”

74 See Deutsches Polen Institut, Kopernikus-Gruppe. Arbeitspapier IT der Kopernikus-Gruppe, available
at: https://www.deutsches-polen-institut.de/politik/kopernikus-gruppe/arbeitspapier-ii/ (accessed 30 June
2022).

7> On ius post bellum see generally C. Stahn, J.S. Easterday, J. Iverson (eds.), fus Post Bellum: Mapping the
Normative Foundations, Oxford University Press, Oxford: 2014.

7¢ Cf. on the return of the Benin Bronzes the statement Auswirtiges Amt, Erklirung zum Umgang mit
den in deutschen Museen und Einrichtungen befindlichen Benin-Bronzen, 30 April 2021, available at: https://
www.auswaertiges-amt.de/de/newsroom/benin-bronze/2456786 (accessed 30 June 2022).
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supported the right of the German people to self-determination, at the same time
expecting an unequivocal position on the Polish-German border. This fundamental
problem was closed in 1990 under two international agreements: the Treaty on the
Final Settlement with Respect to Germany (2+4 Treaty) and the Treaty between the

" Professor of International Law and the Law of EU, Kozminski University (Warsaw); Member of the
Team Europe (Poland) and the Conference of the Ambassadors of the Republic of Poland; email: ijbarcz@
kozminski.edu.pl; ORCID: 0000-0002-2826-1945.
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Federal Republic of Germany (united Germany) and the Republic of Poland on the
confirmation of the border between them. Thus for thirty-plus years now the “border
problem” has been removed from the agenda of political discussions in Polish-German
relations, which proves the effectiveness and durability of the agreement reached, which
was reflected in both treaties.

Keywords: Potsdam Agreement, 2+4 Conference, Polish-German relations, uni-
fication of Germany, Polish-German community of interests

INTRODUCTORY REMARKS

At the beginning of 1990, Polish Foreign Minister Krzysztof Skubiszewski drew
attention to the need to build a “Polish-German community of interests” and stated
that “there can’t be any border problem on the eve of German unification.” This
was a statement of fundamental importance, as the political changes in Poland
coincided with the process of German unification. This fundamental problem was
closed the same year under two international agreements: the Treaty on the Final
Settlement with Respect to Germany, signed on 12 September 1990* (2+4 Tre-
aty), which closed the 2+4 Conference (Poland participated in certain parts of this
Conference and had an influence primarily on the substance of the border clauses
concerning the united Germany); and the Treaty between the Federal Republic of
Germany (united Germany) and the Republic of Poland on the confirmation of
the border between them, signed on 14 November 1990.°

The essence of this problem reaches back to the provisions of the Potsdam Agree-
ment of 2 August 1945, in which the Allied Powers, exercising their competences
after taking over the highest power in Germany due to its unconditional surrender,
handed over the eastern German territories to Poland (and part of East Prussia to
the Union of Soviet Socialist Republics (USSR)), at the same time establishing the
western border of Poland on the Odra and Nysa Luzycka rivers. The border was to
be finally “delimited” or “determined” in the future “peace settlement” — a concept
that went beyond the traditional understanding of a peace treaty.

Due to the deepening political conflict in Europe after the Second Word War,
such a “peace settlement” with Germany never happened (from 1949 there were two

! From the speech delivered on 22 February 1990 during the 6th Polish-German Forum.

> BGBL. 1990, Part IT, pp. 1317.

3> Journal of Laws 1992, No. 14, item 54 (in Polish). See J. Barcz, K. Ruchniewicz (eds.), Ein bistorischer
Akt. 30 Jahre Vertrag iber die Bestéitigung der dentsch-polnischen Grenze an Oder und Lausitzer Neifse, Elipsa,
Wroctaw-Warszawa: 2022.
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German states — the Federal Republic of Germany (FRG) and the German Demo-
cratic Republic (GDR)). The Polish position was unambiguous from the beginning:
the border on the Odra and Nysa Luzycka rivers was established under international
law in the Potsdam Agreement, while the subsequent actions undertaken within the
framework of the “peace settlement” could only have complementary, declaratory
significance. This position was the subject of works of all the leading Polish experts
in international law, including Alfons Klaftkowski, Jézef Kokot, Manfred Lachs,
Bogdan Wiewiéra, Ludwig Gelberg, Krzysztof Skubiszewski, Jerzy Tyranowski,
and Lech Janicki.

On the other hand,* in the FRG an official legal position (Rechtsposition) was
developed according to which the former eastern German territories were only given
to Poland (and in part to the USSR) under their “administration”, and the final
decision on the border was to be taken by the future unified Germany in a “peace
treaty” or a “peace settlement” (Friedensvertragvorbebalt). This position was not
changed by the Normalization Treaty between Poland and the FRG of 7 December
1970,” because it was interpreted in the FRG as only a “treaty about the renunciation
of force”, an element of a modus vivendi until the unification of Germany. On the
other hand, the Zgorzelec Treaty of 6 July 1950° between Poland and the GDR was
at firstignored by the FRG, and the FRG, after establishing diplomatic relations in
the early 1970s with the GDR, interpreted it as not binding for the future unified
Germany. Such a position deeply destabilized political relations between the FRG
and Poland in the post-war period and had a conflict-generating significance in
a number of areas, such as citizenship, property relations, legal cooperation, place
names, minority protection issues, etc.

In the fall of 1989, at the beginning of the process of unification of Germany,
this was thus the “legal position” of the FRG. The democratic opposition in Poland,
and thereafter the government of Tadeusz Mazowiecki, unequivocally support-
ed the right of the German people to self-determination, while at the same time
expecting an unequivocal position on the Polish-German border. Nevertheless,
during his visit to Poland in November 1989 (during which the Berlin Wall fell in
the night of 9-10 November), Chancellor Helmut Kohl referred consistently to the

* The legal positions of both parties — Poland and the FRG were described in J. Barcz, J.A. Frowein,
Gutachten zu Anspriichen aus Dentschland gegen Polen in Zusammenhang mit dem Zweiten Weltkrieg,
65 Zeitschrift fiir auslindisches 6ffentliches Recht und Vélkerrecht 625 (2005).

> Agreement between Poland and Federal Republic of Germany concerning the basis for normalization of
their mutual relations (signed on 7 December 1970), 830 UN'TS 327. See ]. Barcz, K. Ruchniewicz (eds.), Akt
normalizacyjny. 50 lat Ukladu o podstawach normalizacji stosunkdw PRL-RFN z 7 grudnia 1970 roku [The
normalization act. 50 years of the Normalization Treaty between PPR and FRG], Elipsa, Wroctaw-Warszawa: 2021.

¢ Treaty between the Polish Republic and the Democratic Republic of Germany on the delimitation of the
existing Polish-German border, signed on 6 July 1950 in Zgorzelec, Journal of Laws 1950, No. 51, item 465.
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above-mentioned “legal position” of the FRG and avoided taking an unequivocal
position on the status of the Polish-German border under international law; the
ten-point plan of German unification announced by him on 28 November 1989
did not contain any references to the border with Poland. In the face of such cir-
cumstances, the government of Tadeusz Mazowiecki took steps to include Poland
in the relevant parts of the 2+4 Conference (which — with the participation of four
powers — dealt with the “external aspects” of the unification of Germany). In paral-
lel, the confirmation of the Polish-German border on the Odra and Nysa Euzycka
rivers was discussed in both trilateral relations (Poland, the FRG and GDR) and
bilateral relations (Poland-FRG). These actions were aimed at putting an end to
all reservations about the legal status of this border (raised previously in the FRG)
in the relations between Poland and the united Germany. This was all the more
important because in this case — in view of the arguments arising from the “legal
position” of the FRG - the principles on succession of states in treaties establishing
borders (which by law should be binding on the successor) may have turned out
to be insufficient, especially since the unification of Germany took the form of the
accession (incorporation) of the GDR into the FRG.

1. THE POLISH-GERMAN BORDER IN THE LIGHT OF THE
2+4 CONFERENCE

For the confirmation of the Polish-German border as the final border under inter-
national law, the Treaty on the Final Settlement with Respect to Germany, signed
on 12 September 1990 (entered into force on 15 March 1991), was of fundamental
importance. It was negotiated during a conference attended by the United States,
Great Britain, France and the USSR as well as the two German states (2+4 Con-
ference), which — exercising the right to self-determination — restored “German
state unity.” The participation of the above-mentioned four states was necessary
because they had - as the Allied Powers of the Second World War — “rights and re-
sponsibilities for Berlin and Germany as a whole” resulting from the unconditional
surrender of the Third Reich and their assumption of supreme power in Germany.
While the extent of these “rights and responsibilities” was contested between the
USSR and the three Western powers, their existence on the eve of German unifi-
cation was not in question.

According to the Ottawa communiqué of 13 February 1990, the subject of the
2+4 Conference was to be “the external aspects of the establishment of German
unity, including the issues of security of the neighboring states.” In fact however, the
Conference was the proverbial “tip of the iceberg”, because the problems discussed
within it were at the centre of the debate on the geopolitical future of the European
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continent, and the 2+4 Treaty was accompanied by a network of multilateral and
bilateral international agreements which became the basis for the “new political
architecture” of Europe. Needless to say, the arrangements reached at that time
had a direct impact on the place of the “new democracies” of Central and Eastern
Europe (CEE) in the emerging European “political architecture”, and for Poland
were of existential significance.”

While the formal goal of the 2+4 Conference was to end the “rights and respon-
sibilities of the four powers for Berlin and Germany as a whole”, nevertheless it
was necessary to regulate in parallel the membership of the united Germany in the
(political, military and economic) alliances, and to regulate the presence of foreign
troops on the territory of unified Germany and the status of Berlin. The political
goal of the three Western powers and the FRG (and in the final phase also of the
GDR) was to ensure the membership of the united Germany in NATO and in the
European Community. The negotiation of the USSR’s consent to such a scenario of
German unification also required understanding on the rules for the withdrawal of
Soviet troops from the territory of the then-GDR and the withdrawal of the GDR
from the Warsaw Pact and COMECON. The undisputed condition for reaching
such groundbreaking decisions was to put an end to all doubts raised previously in
the FRG about the final nature of the border on the Odra and Nysa Luzycka rivers
under international law, and (which is usually forgotten) the borders of the USSR
on the territory of the former East Prussia. Following Polish diplomatic activities,
this issue was included in the main agenda of the 2+4 Conference.

The provisions of the 2+4 Treaty confirmed that the borders of the united
Germany are final in the light of international law, put an end to the “rights and
responsibilities” of the four powers (on the day of unification, on 3 October 1990,
Germany became a fully sovereign state, and until the 2+4 Treaty entered into
force the four powers suspended their “rights and responsibilities”); regulated the
political and military status of the united Germany — including above all open-
ing the way for its membership in NATO and the European Communities; and
agreed on the withdrawal of Soviet troops from (former) territory of the GDR by
the end of 1994 (which was implemented despite the dissolution of the USSR).
These groundbreaking decisions were a consequence of the arrangements made, in
particular, during the meeting of M. Gorbachev and G. Bush in Washington (31
May - 3 June 1990), and above all during the visit of Chancellor H. Kohl to the
USSR (in Moscow and the Caucasus) (14-16 July 1990).

7 See ]. Barcz, Sprawy polskie podczas Konferencyi ,,2+4”. Potwierdzenie granicy polsko-niemieckiej
7 odszkodowania od Niemiec. Studinm z historii dyplomacyi i prawa migdzynarodowego [Polish affairs during
the “2+4” Conference. Confirmation of the Polish-German border and reparations from Germany. A study
on the history of diplomacy and international law], Elipsa, Warszawa: 2021.
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The common denominator for the decisions taken at that time was the pace of
German unification. When analyzing the course and results of the 2+4 Confer-
ence, one must be aware that between the fall of the Berlin Wall on the night on
9-10 November 1989, the signing of the 2+4 Treaty (12 September 1990), and the
formal unification of Germany (3 October 1990), less than a year had passed. The
2+4 Conference itself, the formal beginning of which was the Ottawa Commu-
niqué published on 13 February 1990, and which ended with the signing of the
2+4 Treaty on 12 September 1990, thus lasted almost exactly seven months. At that
time, the political fate of Europe was decided. For Poland, the 2+4 Treaty meant
a direct neighborhood with unified Germany and at the same time an end (along
with the bilateral treaty on the confirmation of the Polish-German border, signed
shortly thereafter, on 14 November 1990) of the reservations previously made by
the FRG regarding the status of the border on the Odra and Nysa Luzycka rivers.
Thus, the fundamental status problem was eliminated, opening the way to build-
ing a Polish-German “community of interests” (as proposed by Minister Krzysztof
Skubiszewski). The decision to withdraw the Soviet troops from the territory of the
(former) GDR also facilitated the withdrawal of Soviet troops from Poland, and
the direct neighborhood with a NATO member state and the European Commu-
nity (united Germany) created favourable conditions for Poland’s negotiations on
membership in both of these organizations, i.e. for Poland to join the European
group of democratic states.

Poland was the only country outside the 2+4 group that participated in some
parts of the 2+4 Conference, on matters “related to its security, especially the bor-
der”, and as a country that was expressly mentioned in the 2+4 Treaty. The treaty
was officially notified to Poland, and Poland responded officially to the content
of the notification. Apart from the essential aspects of European security policy,
two issues were particularly important from the Polish point of view: to put an
end to the reservations put forward previously by the FRG about the status of the
Polish-German border under international law; and the problem of compensation
from Germany for the victims of Nazi crimes.

The first issue, of existential importance for Poland, became one of the four
main topics of the 2+4 Conference. Thanks to the decisive support of the four
Allied Powers from Second World War (and the GDR), the various reserva-
tions expressed by Chancellor Helmut Kohl were overcome and satisfactory
agreements were achieved: the 2+4 Treaty directly referred to the borders of
the united Germany and, along with the provisions of the so-called Protocol
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of Paris,® put an end to the doubts raised previously in the FRG about the
ultimate character of the Polish-German border under international law.
Moreover, this issue was the subject of a “complementary” regulation in
the Agreement of 27-28 September 1990 (between the FRG and the three
Western powers), pursuant to which, inter alia, Art. 7(1) of the so-called
Deutschlandvertrag, to which the FRG previously referred when constructing
its so-called reservation related to the “peace treaty” (Friedensvertragvorbe-
halt), was abrogated. Finally, the 2+4 Treaty announced the conclusion of
a bilateral treaty between Poland and the united Germany. It was signed on
14 November 1990 and confirmed the Polish-German border.

* The second issue, reparations from Germany, was resolved differently. The
four powers, as parties to the Potsdam Agreement, had the legitimacy to
revert to the matter of interstate reparations (only such were the subject
of the Potsdam formula). However, due to the pace of the unification pro-
cess of Germany, the potential number of countries involved (the Third
Reich was at war with about a hundred countries), and the importance of
the political challenges related to the unification of Germany, the Western
powers decided from the beginning — to which the USSR agreed after some
tactical hesitations in the first stage of the 2+4 Conference — to reject the
possibility of including this issue in the “final settlement”. Poland could
effectively raise the issue of inter-state reparations (we should keep in mind
that in the Potsdam formula Poland satisfied its claims exclusively from the
part of reparations falling to the USSR) only if the four powers included
this matter on the agenda of the Conference. This however did not happen.
Nevertheless, there was still the matter of the claims of individual victims
of Nazi crimes, which was the subject of careful attention and provided
an important context for the deliberations of the Conference and the 2+4
Treaty (mainly due to Poland, Jewish organizations, the USA and the USSR).
Parallel to the 2+4 Conference, bilateral talks on a “pragmatic solution” were
held (which were stimulated by the talks between Prime Minister Tadeusz
Mazowiecki and Chancellor Helmut Kohl during Kohl’s visit to Warsaw in

# The so-called Paris Protocol of 17 July 1990:

* 4. The Four Allied Powers declare that the borders of the united Germany shall be of definitive
nature, which cannot be impaired by any external event or circumstance.

*  The Minister of Foreign Affairs of the Polish Republic states that, in the Polish Government’s
opinion, this declaration does not constitute the Four Powers’ guarantee of borders.

*  The Minister of the Federal Republic of Germany states that he accepted the fact that the Polish
Government did not perceive this declaration as a guarantee of borders. The FRG joins the Four
Allied Powers’ declaration and stresses that the events or circumstances the declaration refers to,

shall not take place — that is it provides for neither a peace treaty nor a peace settlement.

*  The GDR subscribes to this declaration of the FRG.
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November 1989). United Germany was obliged (in the context of the 2+4
Treaty) to continue the compensations paid so far and to negotiate compensa-
tions for previously-omitted victims (Art. 2 of the Implementing Agreement
to the Unification Treaty and the Agreement of 27-28 September 1990).
This led to the conclusion by the FRG (i.e. United Germany) of a network
of agreements with the CEE countries, Jewish organizations, and the USA in
the following years. This bloc included the 1991 agreement with Poland and
the participation of Poland in the 2000 agreement, under which the victims of
Nazi crimes in Poland received about PLN 6 billion (the largest sum received
by any of the CEE countries). While these payments were modest in compar-
ison with the magnitude of the harm, they nevertheless provided concrete
support to the surviving victims. Until today, this “pragmatic solution” still
enables various types of support to be provided to victims of Nazi crimes,
which is coordinated by the Foundation for Polish-German Reconciliation
(established under the agreement of 1991).”

To sum up the activities of Polish diplomacy from the period of the 2+4 Con-
ference, it can be said that they ended with full success. The 2+4 Treaty, signed on
12 September 1990, confirmed in Art. 1 the final nature of the borders of united
Germany; obliged united Germany to conclude a bilateral treaty with Poland with
the aim to confirm the Polish-German border in bilateral relations; and — most
importantly — closed the issue of a “peace settlement” by emphasizing (see the state-
ment contained in the so-called Paris Protocol of 17 July 1990, which constituted
the context of the 2+4 Treaty within the meaning of the Vienna Convention on
the Law of Treaties) that a “peace treaty” and a “peace settlement” were out of the
question.”

Thus, the basic argument used in the “legal position” of the FRG in order to
challenge the final nature of the Potsdam Agreement decision concerning the
border on the Odra and Nysa Luzycka rivers under international law has become
irrelevant. The participation of the four powers in bringing about such a general
decision was necessary (it was ensured by the 2+4 Treaty). With the expiration of
their “rights and responsibilities” they also lost all competences in this context,

? See]. Barcz, The 1989-1991 Watershed in Polish-German relations and the issue of compensation for
victims of Nazi crimes living in Poland (the Agreement of 16 October 1991), Przeglad Zachodni 203 (2019).

10" See J. Barcz, Das Pariser Protokoll vom 17. Juli 1990 und die Grenze zwischen Polen und dem vereinten
Deutschland, in: Ch. Koch (ed.), Politik ist die Praxis der Wissenschaft vom Notwendigen. Helmut Ridder
(1919-2007), Peter Lang, Miinchen: 2010, pp. 317 et seq.
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and the Polish-German border became a normal border between two states, not
encumbered by any reservations or guarantees.''

2. THE BILATERAL TREATY BETWEEN POLAND AND GERMANY
ON THE CONFIRMATION OF THE BORDER BETWEEN THEM

This Treaty, signed on 14 November 1990, is brief. It consists of a preamble and
four articles. From a legal point of view, the Treaty does not establish the border
between Poland and the unified Germany, but confirms the “existing” border.
So it is of a declaratory nature. As mentioned, this corresponds to the consistent
Polish position that the constitutive act establishing the border was the Potsdam
Agreement. The declarative nature of the provisions of the Treaty is clearly indi-
cated by its name and the provisions of Art. 1, in which the “existing border” was
“confirmed” in reference to its course defined in the treaties previously concluded
by Poland with the GDR and the FRG."

The Treaty no longer referred to the Potsdam Agreement, as its provisions on
the “peace settlement” had become obsolete, which should be taken into account
and emphasized. The provisions of Art. 2 contain at first glance the traditional
formula concerning the inviolability of the border “now and in the future”, butin
addition to the obligation to unconditional respect for territorial integrity, they also
include an obligation to unconditionally respect the “sovereignty” of both parties.
Such an obligation was not included in the provisions of the Normalization Treaty
of 7 December 1970. It is particularly important due to the fact that in the past,
in the FRG’s “legal position” Poland’s sovereignty in the Western and Northern
Territories (former eastern territories of Germany) was questioned.

1 Commenting on this issue, Minister Krzysztof Skubiszewski stated (speech delivered on 26 July 1990 in the
Polish Sejm): “The Powers’ involvement in ensuring the definitive character of Germany’s existing boundaries is not
equal to guarantees in terms of international law. In particular the Polish-Garman boundary is not the subject of
such a guarantee. From the beginning, the Polish government held the view that assurances from the Powers in the
matter of the boundaries’ lasting nature and the removal of all doubts directed at us is necessary. The participation
of the Powers is necessary. Buta guarantee is something else. After the experience of Yalta, we prefer not to have anyone’s
guarantee. It often has the opposite effect than the certainty and peace that the word ‘guarantee’ implies. Let the
Polish-German boundary in its present course be a normal boundary, one like all others, without creating a special
situation and a special position of the Powers in connection with this territorial regulation. This could lead to undesirable
developments. A guarantor is at times owed something and at times takes advantage of this special status. Polish experiences
in this respect are not good. In Paris we have reached the appropriate balance between necessary assurances and our
independence.”

12 Minister Krzysztof Skubiszewski stated in this context: “The treaty which we have just signed confirms the
Polish-German border existing at the moment of the treaty’s signing; that is a border delimited and demarcated in the
field in keeping with the agreements mentioned in Article 1 of the treaty.” See S Zeszyty Niemcoznawcze PISM 27
(1990).
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Art. 3 states that both states “have no territorial claims against each other and
that they will not put forward any such claims in the future.” Art. 4 contains the
so-called “final clauses”. The Treaty does not contain a reservation that the parties
may not infringe other international agreements concluded by or relating to them.
Such reservations, contained in Art. IV of the Normalization Treaty of 7 Decem-
ber 1970, opened the way for the interpretation of the Treaty in the FRG, at least
according to its “legal position”.

In Germany, the ultimate nature of the border between Poland and reunified
Germany is, as understood by international law, fully respected. However, this does
not mean a departure from the above-mentioned “legal position” in relation to
the past, i.e. the post-war period. In Germany, the position which denies that the
Potsdam Agreement is of a constitutive character as regards the establishment of
the border on the Odra and Nysa Euzycka rivers is dominant (incidentally, such an
effect is associated with the Treaty of 7 December 1970). The consequence of this
are disputes in the German doctrine of international law as to the act under which
such a constitutive decision was made in relation to the united Germany: some
representatives of the doctrine see the constitutive act in the 2+4 Treaty; others in
the bilateral treaty confirming the Polish-German border.

However, contrary to the post-war period, when the “legal position” of the
Federal Republic of Germany had extremely destabilizing consequences in the field
of political, diplomatic and legal relations with Poland, after the conclusion of the
2+4 Treaty and the bilateral treaty confirming the existing border, these types of
consequences “died out” due to the fact that the status of the Polish-German border
under international law is no longer being questioned by Germany."

Finally, attention should also be paid to the moral and emotional aspects of the
Treaty. It should be realized that from the German point of view, the Treaty finally
closed the “border issue” with Poland, and thus confirmed that part of the former
eastern German territories belong to Poland. This was related to the emotions of the
German population which was displaced from these territories."* This was reflected
in the negotiations and in the text of the Treaty (see the fifth recital in the preamble).

3 A good example is putting an end to the claims of former German property owners in the Polish Western
and Northern Territories, which were declared non-existent in the Barcz-Frowein Expertise of 2004 (J. Barcz,
J.A. Frowein, Gutachten zu Anspriichen ans Deutschland gegen Polen in Zusammenhang mit dem Zweiten
Weltkrieg, 65 Zeitschrift fir auslindisches, dffentliches Recht und Volkerrecht 625 (2006). Such a position
was accepted by both governments, and finally by the European Court of Human Rights (ECtHR), rejecting
the claims of the Prussian Trust in its ruling (ECtHR, Preussische Treuhand GmBH € Co. KG a.A. v. Poland
(App. No. 47550/06), 7 October 2008. For more details, see ]. Barcz, K. Podstawa, Long Shadow of History: on
the Decision of the European Court of Human Rights of October 2008, 18(1) The Polish Quarterly of International
Affairs 43 (2009).

14 See considerations of Minister H.-D. Genscher on this (H.-D. Genscher, Erinnerungen, Siedler, Berlin:
1995, pp. 890 et seq.).
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In his speech immediately after signing the Treaty on November 14, 1990, Prime
Minister Tadeusz Mazowiecki said in this context:

Our nation’s suffering during the war was immense and immeasurable. Even the num-
ber of victims will not account for them. How monstrous were the sufferings suffered
in our land, if we add to the victims of Poland the victims of the Jewish people. In the
aftermath of the war, as a result of the decisions of the great powers, Poland, deprived
of its pre-war eastern territories, received lands in the west as compensation. We found
this decision righteous. We consider it inevitable, indisputable. Today, together with
Minister Skubiszewski, on behalf of Germany, you [Minister Genscher] signed the act
of irreversibility of this decision. But recalling the words of the bishops “we ask for
forgiveness”, one must also speak of the suffering of the German nation, which was
related to the shift of Poland from the East to the West. We underline that there is no
arithmetic in the calculations of the victims. Every harm remains harm, every misfortune

— misfortune; no matter what harm, what misfortunes we have suffered.’”
CONCLUSIONS

For over thirty years now, the “border problem” has been removed from the agenda
of political discussions in Polish-German relations, which proves the effectiveness
and durability of the agreements reached, which was reflected in both the 2+4
Treaty and the Treaty of 14 November 1990.

In conclusion I would like to mention two issues that have acquired a certain
meaning in the present political discussion in Poland.

Firstly, even in serious works in the field of Polish political history, the question
is raised whether so many efforts should have been devoted in 1989/1990 to the
matter of the Polish-German border.'* For a lawyer dealing with international law,
this question is more than rhetorical. Krzysztof Skubiszewski, in his fundamental
work,'” emphasized that if the state border is questioned, one of the pillars of state-
hood is being questioned. The unification of Germany was the moment when it was
possible to put an end to various reservations on the part of the Federal Republic

15 Minister Krzysztof Skubiszewski also referred to this problem in his speech: “In his highly constructive
speeches in recent months, the Federal Chancellor, Mr. Kohl has repeatedly pointed to the plight of people
who have lost their homes and their homelands as a result of border changes in this part of Europe. This is what
the aggression and destruction of the European order, which existed until 1939, led to. Today, however, Poles
and Germans need peace in their hearts and minds. We must look not backwards but towards the future. We
have to get along with each other.” The text of both speeches in 5 Zeszyty Niemcoznawcze PISM 15 (1991).

16 See A. Dudek, Od Mazowieckiego do Suchockiej. Pierwsze rzgdy wolnej Polski [From Mazowiecki to
Suchocka. First governements of free Poland], Znak, Krakéw: 2019, p. 98.

7 K. Skubiszewski, Zachodnia granica polski w swietle traktatow [The Western Polish border in the light
of the treaties], Instytut Zachodni, Poznan: 1975.



104 THE POLISH-GERMAN BORDER IN THE LIGHT OF THE 2+4 TREATY...

of Germany in relation to the border on the Odra and Nysa Euzycka rivers. This
was successfully achieved by drawing conclusions both from the interwar period
and after 1945.

Secondly, there are also accusations, in the context of the current ruling PiS
government, about returning to the “matter of reparations from Germany” by
arguing that during the 2+4 Conference this matter was neglected and that there
was thus an “opportunity” to effectively pursue “reparations”."® It takes a great deal
of ignorance and ill will to make such accusations. In view of the decisive position
of the four powers, there were no chances of a return to inter-state claims (in the
Potsdam formula), and forcing the matter against the position of the great powers
could only weaken Poland’s position on the fundamental issue, i.e. putting an end
to doubts about the Polish-German border. Then — as has been mentioned - in the
context of the 2+4 Treaty a reunified Germany was obliged to make payments to
forgotten victims of Nazi crimes. The adopted “pragmatic formula” (mainly due to
Polish efforts) made it possible (and still enables) to provide concrete support to the
still living victims of Nazi crimes. This is what the measures taken now should focus
on, and not on unrealistic mirages about the possibility of receiving astronomical
sums from Germany almost 80 years after the end of the Second World War.

*kk

The designation of the Treaty of 14 November 1990 as a “historical act” is perfectly
justified. It put an end — together with the 2+4 Treaty — to the Federal Republic of
Germany’s previous reservations about the finality of the Polish-German border
under international law. At the same time, it opened the way to building a Polish-
-German “community of interests” in a united Europe, as postulated by Minister
Krzysztof Skubiszewski. It should be recalled that the negotiations on the 2+4 Treaty
and the Border Confirmation Treaty contributed to the development of the concept
of a “big” Polish-German Treaty on good neighborhood and friendly cooperation;
which was signed on 17 June 1991 and which set the stage for such a “community
of interests”, paving Poland’s way to the European Union."

18 See especially A. Mularczyk, PiS politician and chairman of the parliamentary committee for reparations
(the committee has ceased to exist in the term of the Sejm since 2019). See sources given, among others in:
A. Leszezynski, Jak Mazowiecki ugigt sig praed Niemcami, czyli basi o straconych reparacjach. Pamigé Mularczyka
wymaga reparacyi [How Mazowiecki bowed to the Germans, or a fairy tale about lost reparations. Mularczyk’s
memory requires reparations], OkoPress, 17 October 2017, available at: https://bit.ly/3L2e1YE (accessed 30
June 2022).

12 See Barcz, Ruchniewicz, supra note 3.
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INTRODUCTION

The treaty between Poland and the Federal Republic of Germany of 7 December
1970 on the basis for the normalization of their mutual relations was intended to
create a legal framework for the development of relations between the two coun-
tries, and at the same time between the two political blocs in Europe. The disputed
border was the axis of the ideological, economic and political conflict between
Western Europe and the allies of the Union of Soviet Socialist Republics (USSR).

The assumption of power in Germany by the SPD-FDP coalition in 1969 made
it possible for the interested states to establish mutual relations. However, the key
issue for deepening cooperation was the resolution of the territorial dispute that
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had existed between the two countries since the end of the Second World War. Both
Poland and Germany played politics with the border issue. The policy of the ruling
communists in Poland was perfidious, as they used the uncertain situation of the
Polish western border to justify the need to maintain an alliance with the USSR
(read: subjugating Poland within the Eastern Bloc).

1. THE POLISH-GERMAN BOUNDARY: 1945-1950-1970

1.1. The Potsdam Agreement

The Allied heads of states decided at the Yalta (Crimea) summit in February 1945
that Poland would lose its former Eastern territories in favour of the USSR (i.e.
those annexed by the Soviets in 1939), based on the policy of fait accompli. Poland
would however be compensated with substantial accessions in the West by moving
its western frontier farther west at the expense of Germany. The precise course of
the border was to be decided later.

By the time the Allied leaders assembled again in Potsdam in July-August 1945,
the Eastern territories of Germany were effectively occupied by the Red Army, and
the Soviet authorities had transferred the administration of the lands to a pro-So-
viet Polish provisional government. Although the United States and Great Britain
strenuously protested against this unilateral action, they accepted it and agreed
to the placement of all the territory east of the Oder-Neisse Line' under Polish
administrative control (except for the northern part of East Prussia, which was
incorporated into the Soviet Union).? Successive Polish governments cited the
Potsdam Agreement as the basis for their final border decision. In turn, Germany
tried to prove that the solution adopted in Potsdam was not final. Interestingly, both
sides had serious weighty arguments to support their positions. Itis enough to state
that according to the German position, the Potsdam Agreement was not binding
upon Germany, as Germany was absent at the conference and never recognized its
consequences. Moreover, the so-called “German Eastern territories” were put under
Polish administration, not Polish sovereignty, and territorial decisions were left to
be determined by a future peace settlement. On the other hand, Poland maintained
that Allies had the power and authority to decide on the German boundaries; that
the territories transferred to Poland were described as former German territories;

! Former German territories east of a line running from the Baltic Sea through Swinemunde, and thence
along the Oder River to the confluence of the western Neisse River and along the western Neisse to the
Czechoslovak frontier, should be placed under Polish administration.

> According to the Potsdam agreement, the section of the western frontier of the USSR which is adjacent
to the Baltic Sea should pass from a point on the eastern shore of the Bay of Danzig to the east, north of
Braunsberg-Goldep, to the meeting point of the frontiers of Lithuania, the Polish Republic and East Prussia.
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that they were excluded from the Soviet occupation zone; and that the population
of German ethnicity in Poland should be resettled to Germany.*

The decisions and regulations quoted above show that both parties presented
good arguments in favour of their legal positions. All subsequent agreements con-
cerning territorial issues in Polish-German relations referred to the line established
at Potsdam as the basis of the frontier. It was however very difficult to propose an
acceptable legal basis for the territorial transfer. A rational explanation was that
it was an adjudication by the Great Powers. Their leaders issued a declaration on
5 June 1945 by which they took a supreme power over Germany. Although the
Allied Powers did not intend to annex Germany,* they reserved the right to decide
on the shape of the territory of the German state, including the tracing of German
boundaries.’ This was done at Potsdam. The fact that no German government
took part in the conference did not matter. Firstly, there was no legitimate German
government representing the German state at that time. Secondly, the rights of the
Allied Powers with respect to Germany were not contractual, but stemmed from the
unconditional surrender of the German state. However, the US Secretary of State J.
Byrnes undermined the final character of the Oder-Neisse boundary in September
1946 by referring to a possible future peace settlement. Poland then became very
active in its attempts to obtain a confirmation of its Western boundary.¢

Poland exercised the administration of territories described in Polish legislation as
the areas north and west of the pre-war boundary with Germany on the basis of the

* For more on different aspects of the legal disputes between Poland and Germany, see e.g. K. Skubiszewski,
Poland’s Western Frontier and the 1970 Polish-German Treaties, 67(1) American Journal of International Law 23
(1973); L. Gelberg, The Warsaw Treaty of 1970 and the Western Boundary of Poland, 76(1) American Journal of
International Law 119 (1982); W. Czapliniski, The New Polish-German Treaties and Changing Political Structure
in Europe, 86(1) American Journal of International Law 163 (1992); W.M. Géralski (ed.), Polish-German
Relations and the Effects of the Second World War, PISM, Warszawa: 2006, passim; J. Kranz, Polish-German Legal
Controversies — An Attempt at Synthesis, in: WM. Géralski (ed.), Breakthrough and Challenges, 20 Years of the
Polish-German Treaty on Good Neighbourliness and Friendly Relations, Elipsa, Warszawa: 2011; J.A. Frowein,
Legal Problems on the German Ostpolitik, 23(1) International and Comparative Law Quarterly 105 (1974); J.A.
Frowein, The Reunification of Germany, 86(1) American Journal of International Law 152 (1992); C. Arndt,
Legal Problems of the German Eastern Treaties, 74(1) American Journal of International Law 122 (1980); K.
Hailbronner, Legal Aspects of Unification of the Two German States, 2 European Journal of International Law
18 (1991).

 According to K. Skubiszewski, a customary right of subjugation fully justified a taking of control over
Germany.

> In the advisory opinion in the Jaworzina case (B, No. 8, p. 20) the Permanent Court of International
Justice (PCIJ) stated that the peace treaties concluded after the First World War provided that the victorious
powers reserved a right to fix boundaries of new states established in result of the dismemberment of Germany,
Austriaand Hungary; and that this competence should be exercised by the Assembly of the League of Nations
or/and the Conference of Ambassadors.

¢ 1In the judicial practice of the Hague courts there is a clear trend toward finding that state parties acting
towards a delimitation of boundary intend to proceed in as complex and durable as possible way. See the
advisory opinion of the PCIJ in the Mosul case (Art. 3, para 2 of the Treaty of Lausanne, PCI] Publ. Seria B,
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Potsdam agreement. According to K. Skubiszewski,” the notion of administration
can be understood in various ways. In some cases it equates to sovereignty (like in
case of Cyprus on the basis of the treaties of Constantinople and Berlin of 1878,
annexed by the UK in 1914); while in other cases it should not be interpreted as
a transfer of sovereignty (like in the cases of Saarland in 1919, or the Italian colonies
in Africa after the conclusion of peace treaty with Italy in 1947). While as regards
the Polish case Skubiszewski interpreted “administration” in favour of Polish sove-
reignty, his arguments however are not convincing. In modern legal writing a clear
distinction is drawn between administration and sovereignty.®

The purpose of the administration over the former German territories was
to meet the needs of the Polish population, and to integrate the newly-acquired
northern and eastern territories with the rest of the country. Administration was
exercised in several steps. A decree of 13 November 1945 on the administration
of the so-called “recovered territories™ established private legal relations; it was
confirmed by the judgment of the Polish Supreme Court of 5 September 1946 and
resolutions of panels of 7 judges of the Polish Supreme Court of 21 May and 11
June 1948. The law in force in Poznan (the biggest and most important town in
pre-war western Poland, albeit with a long German legal tradition dating back to
the era of the partitions of Poland) was expanded into the former German eastern
territories. Following the expiration of a military administration in Poland on 17
December 1945, the organization of public administration and the judiciary of
the Poznan region was also expanded to include areas north and west of the pre-
war border."* The judgment of the Polish Supreme Court of 26 March 1946 held
that all Polish nationals residing in the recovered territories were subject to Polish
law. This decision was important, as it opened the way toward the regulation of
nationality in the recovered territories. In accordance with the Potsdam agreement,
the population of German origin would be resettled to Germany. The first general
census of 14 February 1946 demonstrated that the number of Germans in the

No. 12, at 20 [1925]); the judgment of the International Court of Justice (ICJ) in the case of Sovereignty over
Certain Frontier Land (Belgium/Netherlands), 1C] Rep 1959, pp. 209, 221-2; and as to modern jurisprudence
see Case concerning Territorial Dispute (Libyan Arab Jamahiriya/Chad), IC] Rep 1994, pp. 6, 24. See also
G. Nesi, Boundaries, in: M. Kohen, M. Hébié (eds.), Research Handbook on Territorial Disputes in International
Law, Edward Elgar, Cheltenham: 2018, pp. 220-221. The said directive should apply in case of a boundary
established by third parties.

7 K. Skubiszewski, Administration of Territory and Sovereignty: A Comment on the Potsdam Agreement,
23(1/2) Archiv des Volkerrechts 31 (1985).

8 R. Wilde, International Territorial Administration, Oxford University Press, Oxford: 2008; B. Knoll,
The Legal Status of Territories Subject to Administration by International Organizations, Cambridge University
Press, Cambridge: 2008, passim.

? This expression was used by the communist state for propaganda purposes, in order to show an alleged
historical title to the territories acquired after the Second World War.

19 Postwar Polish legislation did not refer to nor describe new boundaries.
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newly-acquired territories amounted to 2 million persons, while the number of
Poles was ca. 2.8 million (1.3 million of immigrant population and 1.5 million of
natives). There was a numerous Polish minority in Germany before the Second
World War, and most of them remained in their residences; while new inhabitants
expulsed from the former Polish territories annexed by the USSR arrived (on the
basis of international agreements concluded by Poland with its eastern neighbours).
Members of the Polish minority were subjected to an ethnic verification, and sub-
sequently they were granted Polish nationality and allowed to remain in Poland.
On the other hand, a number of Germans were forced to stay in Poland and they
were also granted Polish nationality. The reasoning behind this was pragmatic:
Polish immigrants in the recovered territories were unable to operate the machines
and industrial devices left by the Germans," and they needed their assistance. The
process of granting Polish nationality was completed by the Polish Nationality Act
of 8 January 1951. Finally, on 18 February 1955 the Polish Council of State (Rada
Paristwa, the collective supreme state agency) passed a resolution on the cessation
of a state of war between Poland and Germany.

It can be concluded that Poland exercised eftective power with respect to the
former German territories within the framework of their administration. Referring
to the development of international law, we can speak about effectivites, considered
by some authors as an indispensable factor of a territorial power.”> The problem of
exercising effective control over a territory arises however most often in situations
where the power exercising effective control does not have legal title to the territory
in question. In judicial practice however (which doesn’t say a lot owing to inter-
temporal issues), the IC]J has rejected most arguments based on human, economic,
historical or geographical factors relied upon by the parties to the dispute. Its deci-
sions have been based largely on questions of legal title, as well as the principle of
uti possidetis iuris.” If there is legal title, effectivités play a confirmatory role. On
the other hand, if the legal title is controversial or competing claims are present,
effectivités become more decisive. Effectivites are therefore relative.

1" A Polish-Soviet agreement of 16 August 1945 on a compensation for damages suffered during the Nazi
occupation also referred to the Potsdam agreement as a foundation of reparations, including in the territorial
dimension. The Soviets excluded items situated in the territory of Poland from confiscation.

12 For more on the role of effectiveness as a premise of title to territory, see M.N. Shaw, The International
Court of Justice and the Law of Territory, in: C.J. Tams, J. Sloan (eds.), The Development of International Law
through the International Court of Justice, Oxford University Press, Oxford: 2013, pp. 151ff, Nesi, supra note 6,
at215.

13 With respect to intertemporal reasons, we can refer to, for example, the judgment of the IC] in Temple
Preab Vibear (Merits) case, IC] Rep 1962, p. 6, 15: “The Parties have also relied on other arguments of a physical,
historical, religious and archacological character, but the Court is unable to regard them as legally decisive.”
In the contemporary case law, see Sovereignty over Pedra Branca/Pulan Batu Puteh, Middle Rocks and South
Ledge (Malaysia/Singapore), IC] Rep 2008, p. 12.
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The fate of the Polish-German border was unclear. Lawyers from Western oc-
cupation zones persistently protested against any territorial changes concerning
Germany. The concept of a continuous existence of the German Reich as a passive
subject of international law dominated in German constitutional law (and conse-
quently in the German approach to international law), at least since 1948. Com-
munist-dominated politicians in the Soviet occupation zone were also unwilling to
accept any territorial losses in the east of the country, as those changes would have
been difficult to accept for the population. Finally, some of the Polish legal writing
argued that the transfer of the German Eastern territories was not final, and the
area would perhaps be returned to Germany after the conclusion of a peace treaty.

1.2. The agreements of Gorlitz/Zgorzelec

The creation of two German states in 1949 changed the international situation.
On 6 June 1950 the governments of Poland and the German Democratic Republic
(GDR) adopted a common declaration on delimitation of the established and exi-
sting international boundary.* It also envisaged the adoption of further agreements
concerning, in addition to a formal delimitation of the boundary, questions such as
border checkpoints, river navigation rights, and the establishment of a small open
border zones.

The declaration was confirmed and developed by an agreement of 6 July 1950
on delimitation and demarcation of the boundary. Its preamble referred to the
Potsdam protocol, in which the boundary was established. It also stressed that it
should be the basis for the stabilization and strengthening of friendly cooperation,
notwithstanding the war experiences. This reference can be considered as acceptance
of a certain form of international responsibility on the part of the GDR for war
damages. Art. 1 of the said agreement described the course of the border, referring
to the wording of the Potsdam protocol. This line should constitute a boundary
between Poland and Germany (and not the GDR). According to Art. 2, the de-
limitation also covered air space, water rights, and underground property rights.
The parties obligated themselves to the demarcation of the frontier, and a special
commission was established for that purpose. The demarcation act was signed at
Frankfurt/Oder on 27 January 1951.1

The conclusion of the Gorlitz/Zgorzelec agreement created a number of difficul-
ties. The East German authorities considered themselves legitimate to represent the

" A monumental work by J.HW. Verzijl, International Law in Historical Perspective, vol. 3, Brill/Nijhoft,
Leiden: 1970, p. 166, refers to para. IXB of the Potsdam Agreement as a provisional agreement, developed in
the treaty of Gorlitz/Zgorzelec.

5 Journal of Laws 1951, No. 14, item 106.

1 Both instruments were published in UNTS 319, p. 93 (first in 1959).
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democratic, post-war order of Germany. The agreement did not constitute a treaty
of cession of a part of German territory; instead it only confirmed the solution
agreed upon in Potsdam. The validity of the agreement was undermined by the lack
of recognition of the GDR by the Western world. According to the West German
government, the border line established in Gorlitz/Zgorzelec was only a temporary
administrative border and was subject to revision by a final peace treaty.” The Federal
Republic of Germany (FRG) rejected any agreement concerning borders concluded
by the GDR. This position was supported by the three Western powers, i.c. the
USA, United Kingdom and France, who passed a special declaration on 12-18 Sep-
tember 1950." The Western Powers declared that pending all-German democratic
elections and the possible (re)unification of the country, the FRG government was
the only freely and democratically elected German authority,” and therefore the
body uniquely capable to represent Germany on the international plane, and that
the Gérlitz agreement was not opposable to the German state.

1.3. The Warsaw Treaty of 1970

West Germany continued to refuse to recognize the boundary line until 1970. In
1969, however, the Social-Democratic Party (SPD) won the parliamentary elections
and appointed a new government led by Chancellor W. Brandt. He started a new
Eastern policy directed at improving relations with the Eastern European states. In
effect, two important treaties were signed in 1970: the first with the Soviet Union
(12 August), and the second with Poland (7 December). The former agreement
concentrated on the non-use of force in mutual relations. As to the latter one, the
parties to the normalization treaty of 7 December 1970 presented different appro-
aches to their obligations. Poland claimed that the treaty had a triple meaning: it
regulated the boundary issues; it was equivalent to recognition by the FRG, and it
created the basis for the normalisation of mutual relations (whatever that meant).
On the other hand, the FRG emphasized the renunciation of the use of force in
bilateral relations, and the inviolability of frontiers.>

17 In fact all instruments of the Allied powers referred to a peace settlement and not a peace treaty. The
conclusion of peace treaties was foreseen with the Axis powers only.

1810 Zeitschrift fiir auslindisches offentliches Recht und Volkerrecht 667 (1950).

1” Nota bene, democracy was not an indispensable premise for recognition of a state, in particular in the
1950s.

0 A. Klatkowski, Granica polsko-niemiecka po Il wojnie swiatowej [Polish-German border after the Second
World War], Wydawnictwo Poznariskie, Poznari: 1970, at 18, stated that the Gorlitz agreement would be the basis
of the Polish-German boundary even in the case of possible unification of Germany. This opinion — expressed
by one of the most eminent lawyers connected with the Polish government — was surprising, as Poland (together
with other states of the Soviet bloc) at that time rejected the possibility of the unification of Germany.

1 Art. 3 recognized as inviolable all boundaries in Europe, including the Oder-Neisse line as Western

boundary of Poland.



112 STATE BOUNDARIES AND THIRD STATES - ISSUE OF OPPOSABILITY...

The Warsaw Treaty of 1970 is relatively short. It was composed of a short Pre-
amble (five paragraphs) and five articles, four of which contained stipulations rel-
evant from the perspective of international legal relations between the parties.
Art. I confirmed that the existing frontier along the rivers Oder-Lausitzer Neisse
constituted the Western boundary of Poland. The parties declared that they do
not have mutual territorial claims. In Art. III both parties obligated themselves
to undertake the normalization of bilateral relations. The treaty also confirmed
the principle of non-use of force, peaceful settlement of disputes, and respect for
preceding international agreements. Art. I was of crucial importance: it confirmed
the existing border, referring to the Potsdam protocol as the basis therefore.

The concept of a pact confirming existing boundaries was not new. In the Rhen-
ish Pact of 16 October 1925, Germany, France, Belgium, the UK and Italy mutually
guaranteed the frontiers established in the treaty of Versailles. The pact did not
create any new obligations. From a legal point of view, the lack of a guarantee for
the German-Polish boundary also established by the treaty of Versailles did not
modify Germany’s legal position with respect to said border.

The normalization treaty of 1970 played an important political and legal role. It
paved the way for the Helsinki process of the Conference on Security and Co-opera-
tion in Europe. In this article we do not deal with that issue. Instead we concentrate
upon the importance of the treaty from the point of view of general international
law. In particular we ask the question: What were the effects of the Warsaw Treaty
in relations with third states?

2. THE PACTA TERTIIS PRINCIPLE IN THE LAW OF TREATIES

Itis interesting to ask why Poland strived to conclude an agreement with the FRG
in order to confirm a boundary which had earlier been established by the Potsdam
protocol and a bilateral agreement with the neighbouring State? Poland recognized
the GDR and considered both German republics as new States. In the eyes of the
Polish government there was no link between the Oder-Neisse boundary and the
FRG.

The principle pacta tertiis nec nocent nec prosunt is obvious and widely-accepted
in international law. It means that every international arrangement is binding exclu-
sively between its parties, and does not have any effect upon third States. The rule,
codified in Art. 34 of the Vienna Convention on the Law of Treaties (VCLT), is

> For a contemporary evaluation of the 1970 Treaty in mutual relations between Poland and Germany
see J. Barcz, K. Ruchniewicz (eds.), Akt normalizacyjny. 50 lat uktadu o podstawach normalizacyi stosunkdw
PRL-RFN of 7 December 1970 [ The normalization act. 50 years of the Normalization Treaty between PPR
and FRG], Elipsa, Wroctaw-Warszawa: 2021, passim.
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undoubtedly customary law.> In principle, exceptions are provided in some of the
following provisions of the Convention. We can only agree with Sir Gerald Fitzmau-
rice that rules governing treaties and third parties are so fundamental, self-evident,
and well-known, that they do not really require the citation of much authority in
their support.* This stance was confirmed by Sir H. Waldock in his Reports for the
ILC.» The first monograph on the topic (R. Roxbourgh, International Conventions
and Third States) was published in 1917.

One could assume that every international agreement should be opposable by
third parties, which are however under an obligation to respect all arrangements.
All States are under a duty to recognize and respect situations of law or of fact es-
tablished by lawful and valid treaties which tend by their nature to have effects erga
omnes. The States should also abstain from frustrating or hindering the application
and execution of treaties concluded by other States.

Such a general presumption would be disputable. According to Art. 35 VCLT,
treaties can provide for obligations for third States. An obligation arises for a third
State from a provision of a treaty if the parties to the treaty intend the provision to
be a means of establishing the obligation and the third State expressly accepts that
obligation in writing. The consent of the third party is a precondition of an oppos-
ability of such obligation. An exception to that rule has been provided in Art. 38
VCLT. Rules in a treaty can become binding on third States through international
custom — if such customary rule meets all the criteria necessary for the formation
of customary norms. Finally, a mandatory obligation would limit a possible scope
of recognition, which is a prerogative of a sovereign State.

3. OBJECTIVE REGIMES AND THE LAW OF TREATIES

Notwithstanding Art. 38 VCLT, a question can be posed whether there are any
other categories of treaties being exceptions to the pacta tertiis rule. Those treaties

» As illustration we quote some examples only. In the Free Zones of Upper Savoy and District of Gex case
the PCI]J held that “Article 435 of the Treaty of Versailles is not binding upon Switzerland, who is not a Party
to that Treaty, except to the extent to which that country accepted it” (PCIJ Publ. Series A/B, No. 46, at 141).
The same court stated in the Certain German Interests in Polish Upper Silesia case that “[a] treaty only creates
law as between the States which are parties to it; in case of doubt, no rights can be deduced from it in favor of
third States” (PCIJ Publ. Series A, No. 7, p. 29). A similar statement can be found in the advisory opinion on
Customs Régime between Germany and Austria (PCI]J Publ. Series A/B No. 41, 48 (1931)), with respect to the
Treaty of St. Germain, and in the Island of Palmas case before the Permanent Court of Arbitration (“whatever
may be the right construction of a treaty, it cannot be interpreted as disposing of the rights of independent
third powers”) RIAA 2, at 842 (1928). We quote also Lord McNair, Law of Treaties, Oxford University Press,
Oxford: 1961, p. 309.

* G. Fitzmaurice, 5th Report, 2 Yearbook of International Law Commission (1960), p. 69 (84).

» H. Waldock, 3rd Report, 2 Yearbook of International Law Commission (1964), p. 6.
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by their very nature can produce effects upon third States. One of such categories
of treaties concerns “objective regimes”.* The VCLI does not refer to this concept,
proposed by learned writers and accepted in practice (although examples in judi-
cial practice are rare). The validity of objective regimes was indirectly confirmed
by Arts.11 and 12 of the Vienna Convention on Succession of States in respect of
Treaties (VCSST).

The notion of an objective regime was proposed by the subsequent Special Rap-
porteurs on the law of treaties, G. Fitzmaurice and H. Waldock (in their reports of
1960 and 1964, respectively). It covered the effects of treaties concerning the use of
maritime or land territory of a State, region etc. if the intention of the parties is to
create in the general interest obligations and rights relating to a particular region,
State, territory, locality, river, waterway, or to a particular area of sea, seabed, or air-
space. The parties to the specific treaty may include among their number any State
having territorial competence with reference to the subject-matter of the treaty. The
treaty should be eftective erga omnes, i.e. the parties to the treaty need to decide that
the regime created by the treaty should be respected by third States. After discussion,
the International Law Commission rejected the inclusion of objective regimes into
the draft Convention for two reasons: firstly, it might undermine the principle of
sovereign equality of States; and secondly all issues dealing with objective regimes
were covered by what became Arts. 34-38 VCLT.

The concept of objective regimes has often been invoked in international practice.
The jurisprudence of the Hague courts referring to the concept includes: the ss.
Wimbledon case (in respect of the status of the Kiel Canal); the Advisory Opinion
on Reparation for injuries suffered in the service of the UN (as to the opposability of
the international legal personality of the organization); Art. 2(6) of the UN Charter
in respect of non-member States, in the Gabcikovo-Nagymaros case; the Antarctic
Treaty of 1959 (in particular its Art. X); the Aland Islands case (concerning the
opposability of the convention concluded in 1856 between Russia, France, and
Great Britain, to Sweden and Finland), and numerous others.?” In all those cases
the parties to the treaties concerned intended to establish a political status for the

*¢S. Subedi, The Doctrine of Objective Regimes in IL and the Competence of the UN to Impose Territorial
or Peace Settlements upon the States, 37 German Yearbook of International Law 162 (1994); F. Salerno, Treaties
Establishing Objective Regimes, in: E. Cannizzaro (ed.), The Law of Treaties Beyond. the Vienna Convention,
Oxford University Press, Oxford: 2011; C. Ferndndez de Casadevante Romani, Objective Regime, in: 2010
Oxford Public International Law, available at http://opil.ouplaw.com (accessed 30 June 2022); M. Fitzmaurice,
Third Parties and the Law of Treaties, 6 Max Planck Yearbook of United Nations Law 37 (2002), pp. 66ff.

77 See para. 6; A.D. McNair, The Law of Treaties, Oxford University Press, Oxford: 1986 (in particular
Chapter XIV Dispositive and Constitutive Treaties); Fitzmaurice, supra note 26, pp. 84ff.; Ph. Cahier, Le
probleme des effets des traités a l'égards des Etats tiers, RCADI 140 (1974), p. 589. As to Polish authors, ¢f. A.
Wyrozumska, Umowy migdzynarodowe. Teoria i praktyka [International treaties. Theory and practice], Prawo
i Praktyka Gospodarcza, Warszawa: 2006, at 313.
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respective territories and/or regimes of a (possibly) permanent nature. On the other
hand, the treaties referred to are so various that it would be very hard to enumerate
rules common to all of them.

An important element of objective regimes is that they must be opposable erga
omnes. This means that all States have an interest in respecting the obligations re-
sulting from the treaty. Such an interpretation is strictly connected with the formula
presented in the judgment of the IC] in the Barcelona Traction case. However, it
seems that the expression used by the ICJ was closer to a peremptory norm of inter-
national law, and reflected the substance of jus cogens. The notion of obligations erga
omnes is today connected with the implementation of international responsibility of
States and poses the question of the right of third States (non-parties to the treaty)
to claim reparation for violations. McNair proposed another explanation. Accord-
ing to Waldock’s definition, international agreements through which states parties
dispose of their real rights do not establish objective regimes if no general interest
of the international community is involved. Treaties establishing objective regimes
must affect situations or rights that are not (or not any more) considered disposable
due to the existence of a prevailing general interest in the certainty of the law. As
the objective regime established by the treaty needs to be unique and indivisible,
it necessarily affects third states. These kinds of treaties produce erga omnes effects
only because they involve real rights, and not because they serve a common interest
of the international community.?

4. BOUNDARY TREATIES AS OBJECTIVE REGIMES

Boundary treaties are concluded between the neighbouring States. This manifest
truth was confirmed by the IC] in the Libyan Arab Jamahiriya/Chad case, in which
it stated that “[t]he fixing of a frontier depends on the will of the sovereign States
directly concerned.”” The consent of the parties concerned is the only criterion for
the legality of territorial changes.

The parties concluding a boundary treaty intend to create a possibly permanent
solution.* By definition it is not eternal, because a boundary treaty can be amended
at any time by the parties, but not by third parties.

Art. 11 VCSST confirms the special status of boundary treaties in international
law.* It is however uncertain whether this particular category of treaties can be con-
TMCN:M, Treaties Producing Effects “Erga Omnes”, in: Scritti di diritto internazionale in onore di
1. Perasst, vol. 11, Giuffre, Milano: 1957, at 23. See also McNair, supra note 27, at 256-257.

¥ Case concerning the Territorial Dispute (Libyan Arab Jamabiriya/Chad), IC] Rep. 1994, at 23 (para. 45).

30 Temple of Preah Vibear case, IC] Rep., p. 34.

3! The special status is further confirmed by two additional factors. Firstly, boundary treaties are excluded
from the operation of the rebus sic stantibus rule. Art. 62 VCLT refers in this respect to treaties establishing
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sidered as objective regimes. It can be argued that establishing, tracing, and respect-
ing an interstate boundary always constitutes an action in favour of international
peace and security, and therefore is in the collective interest of the international
community. On the other hand, however, the fate of the boundary is separate from
the fate of the boundary treaty. The objective nature of the regime concerns rather
the boundary itself, and not the treaty constituting its basis.*

Alist of authors confirming the erga omnes character of boundary treaties is long
and includes S. Bastid,” M. Shaw,* J. Tyranowski,” C. Fernandez de Casadevante
Romani,* and C. Laly-Chevallier.”” The same conclusion was reached by several
authors in the context of Arts.11 and 12 VCSST, for example by S. Subeda,* M.
Fitzmaurice,® and P. Reuter.“

An express confirmation of the nature of boundary treaties as an exga omnes
regime can be found in the award concerning Territorial Sovereignty and Scope of
the Dispute between Eritrea and Yemen.** According to the award, the treaty of peace
of Lausanne was (in the technical sense) res inter alios acta as to Yemen, which was
the bearer of the territorial title. The parties of the Treaty of Lausanne could not
have transferred territorial title elsewhere without the consent of Yemen. Bounda-
ry and territorial treaties made between two parties are res inter alios acta vis-a-vis

a boundary. In the Frontier Dispute (Burkina Faso/Mali) case, the IC]J stated that Art. 62 covered both
delimitation treaties and treaties ceding or attributing territory. However, it did not concern agreements
concerning the status of territory. Secondly, boundary treaties cannot be terminated nor withdrawn from
unilaterally by any party.

32 The IC]J stated that “[o]nce agreed, the boundary stands, for any other approach would vitiate the
fundamental principle of the stability of boundaries, the importance of which has been repeatedly emphasized
by the Court. States’ territorial regime must remain objective, which of course would not be the case if treaties
establishing a boundary were likely to be terminated [e.g.] by application of the rebus sic stantibus theory.” See
the Case concerning Territorial Dispute (Libyan Arab Jamabiriya/Chad), cited above, at 37 (para 72).

3 S. Bastid, Les traités dans la vie internationale, Economica, Paris: 1986, p. 155.

% M. Shaw, Boundary Treaties and Their Interpretation, in: E. Rieter, H. de Waele (eds.), Evolving Principles
of IL. Essays in Honour of Karel C. Wellens, Brill, Leiden: 2012, pp. 239fF.

3 ]. Tyranowski, Sukcesja paistw a traktaty w sprawie granic [ The succession of states and treaties concerning
boundaries], Wydawnictwo Naukowe UAM, Poznan: 1979, at 114.

3¢ C. Fernandez de Casadevante Romani, supra note 26, para 15.

%7 C. Laly-Chevallier, Commentary Art. 36 VCLT, in: O. Corten, P. Klein (eds.), The Vienna Conventions
on the Law of Treaties, Commentary, Oxtord University Press, Oxford: 2011, para. 14.

3 S. Subeda, The Doctrine of Objective Regimes in International Law and the Competence of the United
Nations to Impose Territorial or Peace Settlements on States, 37 German Yearbook of International Law 162
(1994), in particular at 173 (in very firm and categorical, although disputable, words: “Boundary treaties,
because of their sensitivity in international relations, have always been considered a classic example of objective
regimes”) and 181.

% Fitzmaurice, supra note 26, at 77.

“ P. Reuter, Introduction au droit des traités (3rd ed.), PUF, Paris: 1995, p. 113.

1 Award of 9 October 1998, RIAA vol. XXII, pp. 209-332, para. 153. The Arbitral Tribunal was composed
of Professor R.Y. Jennings, President Judge S.M. Schwebel, Dr. A.S. El-Kosheri, Mr. K. Highet, Professor
R. Higgins.
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third parties. But this special category of treaties also represents a legal reality which
necessarily impinges upon third states, because they have effect erga omnes. On the
other hand, the IC]J rejected the erga omnes nature of the boundary treaty in the
case concerning Frontier Dispute (Burkina Faso/Malz),” in which it found that
a possible boundary treaty between both States would not be opposable to Niger.

There is a problem related generally to pacta tertiis, but particularly important
in the case of objective regimes. First, the agreement that organizes (imposes) the
objective regime confers rights and obligations on third countries. Most often, the
rights and obligations are closely related. The VCLT in Arts. 35-36, provides for
a procedure that conditions the effectiveness of agreements with third countries
on their consent. Objective regimes are not exempted from these provisions.® If
this view is correct, all countries subject to the objective regime should be required
by the parties to the agreement to accept their obligations in writing. Meanwhile,
the practice as regards the legal situation of third countries has departed from such
a formalized requirement. It is unclear whether consent should take the form of
an express consent, or can be a weaker and less formal assent. Moreover, one can
encounter the opinion that the construction of consent to submit to an objective
regime is similar to acquiescence as a condition for the opposability of the emerging
customary norm. Protest is of key importance in relieving the state of its obliga-
tions in this situation. This proposal is very tempting and in line with the informal
nature of international law, but at the same time it should be borne in mind that
the jurisprudence of international courts implies the principle that restrictions on
state sovereignty cannot be presumed.

States have a certain freedom to react to international agreements concluded by
other states, especially when it comes to protecting their rights. In a decentralized
system of international law, each state assesses its own legal situation and, if nec-
essary, may take such measures as it deems necessary to protect its rights.* In this
case, protest remains the basic tool, although the use of countermeasures cannot be
ruled out, in accordance with the rules governing the international responsibility
of States. Contrary to the views of some doctrines, the possibility of counteracting
the conclusion and application of an agreement in the event of its breach of other

“ ICJ Rep 1986, p. 554, at 577-578, para. 46.

# Wyrozumska, supra note 27, p. 314.

“ Cf. arbitral award, Air Service Agreement case, RIAA 18, 416, para. 81: “Under the rules of present-day
international law, and unless the contrary results from special obligations arising under particular treaties,
notably from mechanisms created within the framework of international organisations, each State establishes
for itself its legal situation vis-a-vis other States. If a situation arises which, in one State’s view, results in the
violation of an international obligation by another State, the first State is entitled, within the limits set by the
general rules of international law pertaining to the use of armed force, to affirm its rights through ‘counter-

measures’.”
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international obligations by the parties to the agreement seems doubtful. The ex-
ception is the breach of erga omnes obligations provided for in Art. 48 of the Draft
articles on Responsibility of States for Internationally Wrongful Acts.

Even if we accept a view that boundary treaties can be considered as objective

regimes, the question arises whether this is correct in respect of all boundary treaties.

J. Tyranowski® drew a distinction between three categories of boundary treaties:

a. treaties establishing boundaries, and therefore confirming a title to territory.
This category is very large and includes i.a. peace treaties containing provisions
on territorial arrangements;

b. treaties complementary to the establishment of a boundary. It is unclear
whether treaties confirming the frontier (including recognition) belong to
this category, especially if concluded with third States.

c. treaties establishing a special regime of the boundary. They can contain pro-
visions providing for a recognition or confirmation of the boundary, and
a detailed description (demarcation) of the frontier.*

Seen from the above perspective, the 1970 Warsaw Treaty cannot be classified
as a boundary treaty. Its significance lies in the recognition of the border by a third
country (in relation to the creation of the border), which is a condition for nor-
malization. It is much easier to accept the thesis that the boundary system is based
on the Gorlitz agreement and it is opposable erga omnes.

5. THE ODER-NEISSE BOUNDARY AND THIRD STATES

Notwithstanding possible erga omnes character of boundary treaties under inter-
national law, Poland undertook numerous attempts to get her Western frontier
confirmed (recognized) by third States. It seems that the Polish government was
aware of the relatively weak legal basis of the border, even though the Polish title
became stronger and stronger with the lapse of time. In particular, Poland expected
the Great Powers to confirm the Potsdam decision. It was quite easy to obtain such
astatement from the USSR in several legal instruments, including in particular Art.
S of the Polish-Soviet treaty of 8 April 1965 on friendship, cooperation and mutual
assistance. As to other communist States, reference to the Oder-Neisse boundary

* Tyranowski, supra note 37, p. 112.

“ A number of rules concerning boundary treaties can be found in the modern jurisprudence of the IC]J
on territorial disputes, referred to by H. Thirlway, Territorial Disputes and Their Resolution in the Recent
Jurisprudence of the International Court of Justice, 31 Leiden Journal of International Law 117 (2018); Shaw,
supra note 36; M.G. Kohen, La relation titres/effectivités dans la jurisprudence récente de la Cour internationale
de justice (2004-2012), in: D. Alland et al. (eds.), Unité et diversité de droit international. Ecrits en 'honnenr
du Professeur Pierre-Marie Dupny, Brill, Leiden: 2014, p. 599.
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can be found in a treaty with Czechoslovakia of 13 June 1958 which was based on
the Potsdam agreement, as well as the treaty of friendship concluded with the GDR
on 15 March 1967. Some other treaties (including an agreement with Romania
of 6 April 1967, and with Hungary of 16 May 1968) provided for guarantees of
the inviolability of borders and territorial integrity of Poland, although they did
not refer directly to the Oder-Neisse boundary. As to the Western States, France
supported the final character of the Poland’s Western boundary (we refer here to
e.g. a speech of General Ch. De Gaulle in the Polish Parliament on 8 September
1967). The USA and UK did not question the boundary, but on several occasions
they referred to the rights and responsibilities of the Four Powers with respect to
Germany as a whole, which suggests that the issue of the border remained somehow
open. The position of the Four Powers in relation to the Polish-German boundary
was finally settled with the conclusion of the 2+4 Treaty on 12 September 1990.

FINAL REMARKS

The German Bundestag ratified the Warsaw Treaty on 17 May 1972. On the same
day it passed a resolution stating that the treaty concerned the renunciation of
the use of force in mutual relations; that it was a kind of a modus vivendi; and
that a future unified Germany would not be bound by the treaty. The resolution
was necessary in order to satisfy the requirements of German constitutional law.
However it was illogical, taking into account the concept of the identity of state in
international law. The FRG claimed to be a state identical to the German Reich
(i.e. the German state created in 1871). The identity of the state consists in the
identity of international law and obligations, and not in the physical identity of all
elements of the state (territory, population, state authority). Thus, in the Warsaw
Pact Germany confirmed the border on behalf of the German state (separate from
East Germany, which was a new state), and a possible future sovereign resulting
from the (then) hypothetical unification of both German states would be bound
by this recognition decision. Such reasoning was confirmed by the 2+4 Treaty, as
well as the Polish-German treaty of 14 November 1990 on the confirmation of the
existing Polish-German boundary. Nota bene, the significance of the 1990 treaty
between Poland and the (reunified) FRG is the same as the 1970 Warsaw Treaty
between Poland and the “old” FRG.
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INTRODUCTION

The renewed debate in Poland on reparations from Germany is arousing interest
due to its legal aspects. This issue already has its place in the scientific literature in
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Poland," along with other contentious legal issues in the post-war Polish-German
relations,” including those related to forced labour.?

1. THE CONCEPT OF REPARATIONS

1.1. The concept of reparations is often used — both in the legal doctrine and in
practice — in an inconsistent manner. One may find terms such as reparations,
compensation, indemnity, restitution, satisfaction, etc.* In this context, it is not
easy to establish a uniform and legally binding definition of reparations.

There is an undisputed principle in legal systems that a breach of law should be
remedied. It is reflected in many international agreements, documents, and in the
judgments of international courts.> Draft Articles on the Responsibility of States for
Internationally Wrongful Acts (ARSIWA)® indicate that a state bears international

' J.Barcz, J. Kranz, Reparacje od Niemiec po drugiej wojnie swiatowej w swietle prawa migdzynarodowego.
Aspekty prawa i praktyk: [German reparations after the Second World War in the light of international law.
Legal aspects and practice], Elipsa, Warszawa: 2019; W. Czapliniski, Pojecie reparacii wojennych w prawie
migdzgynarodowym. Reparacje po drugiej wojnie swiatowej [ The concept of war reparations in international law
and reparations after the Second World War], 1 Sprawy Miedzynarodowe 66 (2005); W.M. Géralski, S. Debski
(eds.), Problem reparacji, odszkodowan i swiadczen w stosunkach polsko-niemieckich 1944-2004 [Problem of
reparations, compensation and payments in the Polish-German relations 1944-2004], PISM, Warszawa: 2004
(vol. I: Studia, vol. II: Dokumenty); K. Ruchniewicz, Polskie zabiegi o odszkodowania niemieckie w latach
1944/45-1977 [Polish actions for compensation from Germany between 1944/45-1977], Wydawnictwo
Uniwersytetu Wroctawskiego, Wroctaw: 2007; W. Jarzabek, Wadze Polskiej Rzeczypospolitej Ludowej wobec
problemu reparacyi i odszkodowars od Republiki Federalnej Niemiec 1953-1989 [The authorities of the Polish
People’s Republic in the face of the problem of reparations and compensations from the Federal Republic of
Germany 1953-1989], XXXVTI(2) Dzieje Najnowsze 85 (2005).

> W.M. Géralski (ed.), Breakthrough and Challenges, 20 Years of the Polish-German Treaty on Good
Neighbourliness and Friendly Relations, Elipsa, Warszawa: 2011 (and in particular J. Kranz, Polish-German
Legal Controversies — An Attempt at Synthesis, pp. 419-460); W. Czapliniski, B. Lukariko (eds.), Problemy prawne
w stosunkach polsko-niemieckich u progu XXI wicku [Legal problems in Polish-German relations at the threshold
of the 21st century], Wydawnictwo Scholar, Warszawa: 2009.

> H. Kramer, K. Uhl, J.-Ch. Wagner (eds.), Zwangsarbeit im Nationalsozialismus und die Rolle der
Justiz. Titerschaft, Nachkriegsprozesse und die Auseinandersetzung um Entschidigungsleistungen, Stiftung
Gedenkstitten Buchenwald und Mittelbau-Dora, Nordhausen: 2007; J. Barcz, B. Jatowiecki, J. Kranz, Migdzy
pamigcig a odpowiedzialnoscig. Rokowania w latach 1998-2000 w sprawie swiadczen za pracg praymusowq
[Between memory and responsibility. Negotiations in 1998-2000 on benefits for those subjected to forced labor],
Prawo i Praktyka Gospodarcza, Warszawa: 2004; J. Kranz, Zwangsarbeit — 50 Jabre danach: Bemerkungen ans
polnischer Sicht, in: K. Barwig, G. Saathof, N. Weyde (eds.), Entschidigung fiir NS-Zwangsarbeit. Rechtliche,
historische und politische Aspekte, Nomos, Baden-Baden: 1998, pp. 111-134.

* French: réparation, indemnité, indemnisation; German: Reparation, Schadensersatz, Entschidigung,
Wiedergutmachung, Ausgleich.

> PCIJ, Factory At Chorzéw (Claim for Indemnity) (The Merits), Judgment, 13 September 1928, Recueil,
série A, no. 17, p. 29, 47.

¢ International Law Commission (ILC), Draft Articles on Responsibility of States for Internationally
Wrongful Acts with commentaries (ARSIWA), Yearbook of the International Law Commission, 2001,
vol. II, Part Two, Arts. 31-39.
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responsibility for an act inconsistent with international law that can be attributed
to it. It is then obliged to make reparations, i.e., to redress the injury.

In the context of armed conflicts, the term “war reparations” is most often used.”
This concept has evolved historically, as can be seen from the example of various
post-conflict periods, especially the differences in the concept after the First and
Second World Wars.

According to Art. 3 of the Hague Convention IV (1907): “A belligerent party
which violates the provisions of the said Regulations® shall, if the case demands,
be liable to pay compensation. It shall be responsible for all acts committed by per-
sons forming part of its armed forces.” This principle was repeated in Additional
Protocol I of 1977 (Art. 91) to the Geneva Conventions of 12 August 1949 on the
protection of victims of international armed conflicts.

1.2. The obligation to make reparation for injury, as the so-called secondary rule,
is not sufficiently operational and requires the specification, in the norms of both
international and/or national law, of a concrete legal basis for reparation claims,
of their scope and form, as well as the time and procedure of their investigation
(primary rules). Losses and damages concern both the state and its subjects (natural
and legal persons), with the state acting on its own behalf as well as on behalf of its
nationals. After the end of an armed conflict, these matters are usually regulated
by a peace treaty or other agreement(s).

Post-war settlements are usually lump-sum and interstate, taking into consid-
eration the political circumstances and economic and financial possibilities of the
defeated state. In practice, reparations are never tantamount to the actual injury
caused, and in case of total war justice will always be imperfect.

In 1945, after the Great Powers took over the supreme authority in Germany,”’ their
Potsdam decisions, including on reparations, were imposed on Germany." They were

7 D. Sullo, J. Wyatt, War Reparations, in: Max Planck Encydlopedia of Public International Law (MPEPIL),
September 2015, available at: https://bit.ly/3t1 Tr4a (accessed 30 June 2022); P. d’Argent, Les réparations de guerre en
droit international public: la responsabilité internationale des Etats & I'épreuve de la guerre, Brulyant, Bruxelles: 2002;
K. Dochring, B.J. Fehn, H.G. Hockerts, Jabrbundertschuld, Jahrbundertsitbne: Reparationen, Wiedergutmachung,
Entschéiidigunyg fiir nationalsozialistisches Kriegs- und Verfolgungsunrecht, Olzog, Miinchen: 2001; C. Lorentz, La
France et les restitutions allemandes an lendemain de la seconde guerre mondiale (1943-1954), Ministere des affaires
étrangeres, Direction des archives et de la documentation, Paris: 1998; U. Kischel, Wiedergutmachungsrecht und
Reparationen: Zur Dogmatik der Kriegsfolgen, 52(3) Juristen Zeitung 126 (1997); H. Rumpf, Die Regelung der
deutschen Reparationen nach dem Zweiten Weltkrieg, 23(1/2) Archiv des Volkerrechts 74 (1985).

 Regulations Respecting the Laws and Customs of War on Land (1907), Annex to the Convention
Hague IV.

? Declaration Regarding the Defeat of Germany and the Assumption of Supreme Authority by Allied
Powers, 5 June 1945.

1 H. Rumpf, Die deutschen Reparationen nach dem Zweiten Weltkrieg. Volkerrechtswidrige Entnabmen
vor einem Friedensvertrag, 33(3) Deutschland in Geschichte und Gegenwart 10 (1985).
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not only remedial in nature, but also performed repressive and corrective functions
(disarmament, demilitarization, de-Nazification, democratization — so-called 4 “D”).

2. FORMS OF WAR REPARATIONS

Reparation is a general term and takes the form of compensation, restitution or
satisfaction and relates to the state or its subjects (natural and legal persons).! Com-
pensation'? can be provided either in a financial form or in kind (seizure of property,
delivery of goods and services). Compensation comes into play if restitution is im-
possible, but the two are often lumped together. Restitution concerns the return
of property (private or public), the restoration of lost rights, or a substitution."
Moreover, substitutes for reparations appear in practice in the form of aid as well
as economic and financial cooperation on preferential terms,"* which however is
not the same as reparations in the strict sense.

More generally, reparations may relate to material and non-material damages suf-
fered by a state in connection with an armed conflict. However, the state’s claims also
cover damage to its natural and legal persons, which typically concerns property losses.

The formula for reparations initially agreed upon during the Potsdam Con-
ference (1945) was of a general nature and was not definitively settled, pending
a peace settlement with Germany (which never happened). The Potsdam system
thus turned out to be incomplete, and the last, multilateral chord was the Treaty
on the Final Settlement with Respect to Germany of 12 September 1990 (the 2+4
Treaty) in which, by tacit agreement, the final settlement of reparations announced
in earlier treaties was omitted.

3. THE SPECIFICITY OF INDIVIDUAL CLAIMS

A new element after the Second World War concerned individual financial claims for
systematic and massive international crimes. This element is an important feature
in the evolution of the problem of reparations after 1945."

1 Art. 34 ARSIWA; International Law Association (ILA), Resolution No 2/2010: Declaration of
International Law Principles on Reparation for Victims of Armed Conflict (Substantive Issues), 2010, Art. 1.1.

2 Art. 36 ARSIWA.

B Art. 35 ARSIWA. See also A. Jakubowski, State Succession in Cultural Property, Oxford University Press,
Oxford: 2015; W. Kowalski, Restytucja i naprawianie szkdd w zakresie polskiego dziedzictwa kulturowego. Regulacje
prawne i dziatania wladz polskich [Restitution and compensation in the field of Polish cultural heritage. Legal
regulations and the actions of Polish authorities], in: Géralski, Debski (eds.), supra note 1, pp. 239-268.

" Agreement between Japan and the Republic of Korea Concerning the Settlement of Problems in Regard
to Property and Claims and Economic Cooperation (1965), Arts. I and II; Reparations Agreement between
Japan and the Republic of the Philippines (1956), Arts. 1, 2 and 3.

5 R. Hofmann, Compensation for Personal Damages Suffered during World War 11, in: Max Planck
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3.1. Are individual claims part of reparations?
3.1.1. The obligation to make reparation for the injury caused by an internationally
wrongful actis not questioned, but the form and scope of claims resulting from an
armed conflict, and the procedure of their adjudication, are often unclear.
Compared to the First World War, the Second World War diftered significantly
in terms of the scale of special damages resulting from war crimes and crimes against
humanity (genocide, concentration camps, deportations of the population, forced
labour, forced prostitution) and various forms of cruel personal persecution. How-
ever, it was not clear in the first post-war regulations whether the crimes mentioned
above constitute a separate title for individual claims.

3.1.2. The reparations from Germany provided for in the Potsdam Agreement
were only reparations in kind (dismantling of industrial facilities, deliveries from
current production, seizure of foreign property) carried out in the four occupation
zones.' However, the problem of individual claims for crimes and persecution was
not regulated in this agreement.

The 1946 Paris Agreement" did not comprehensively regulate individual claims
relating to crimes and persecution. In Part I Art. 8, however, we find the first trace
of the initial regulation of financial support for individuals persecuted by the Third
Reich, (the so-called non-repatriable victims), i.e. a limited number of refugees
deprived of compensation in their home countries, to which they could not return.

One may find a stipulation of the obligation to compensate for the persecuted
prisoners of war in the Treaty of Peace with Japan (1951)." However, in the most
important reparation-related treaties concluded after the Second World War with
Japan there are no general references to individual claims for war crimes or crimes
against humanity, which continues to be a source of legal disputes today.

The London Agreement on German External Debts (1953), concluded between
Germany and a group of over thirty countries (but without the participation of the
Soviet Union and Poland), did not distinguish individual compensation for crimes.
In its Art. 5.2, the consideration of some categories of claims was postponed,”
but the doctrine and jurisprudence of the German courts (aimed at protecting the
economy and state finances) interpreted that clause as covering all claims arising

Encyclopedia of Public International Law (MPEPIL), February 2013, available at: https://bit.ly/3z4v3D0
(accessed 30 June 2022).

'¢ Berlin-Potsdam Conference, Protocol of the Proceedings, 1 August 1945, Part III.

17 Agreement on Reparation from Germany, on the Establishment of an Inter-Allied Reparation Agency
and on the Restitution of Monetary Gold, Paris, 14 January 1946.

'8 Treaty of Peace with Japan, San Francisco, 8 September 1951, Art. 16.

" Agreement on German External Debts, London, 27 February 1953.



126 WAR REPARATIONS AND INDIVIDUAL CLAIMS...

out of the Second World War, including individual claims for crimes committed
by private entities.”

The London Agreement, however, provided in Art. 26 and in Annex VIII that
the postponement provided for in Art. 5.2 does not apply to previously-agreed-upon
payments. This “camouflage” concerned the German-Israel Agreement of 1952, i.c.
various payments to Jewish victims of National Socialism. Thus these payments
were not treated as deferred reparations.

It was not until the Interim Agreement (1952/1954)* between Germany and the
three Western powers that a clear new category appeared, as Germany was obliged
to pay compensation (Entschddigung) for Nazi persecution (in a separate Chapter
IV).? Chapter VI, in turn, was devoted to the issue of reparations (Reparationen),
an issue which was postponed until the final peace settlement with Germany.

3.1.3. Asindicated above, at the beginning of the 1950s reparations (in the Potsdam
formula) were postponed until the final peace settlement with Germany, but this
issue remained within the competence of the Four Powers.> It was believed that
burdening Germany with reparations was a potential security threat (i.e. a resurgence
of neo-fascist or communist tendencies) and that this should be prevented by inclu-
ding Germany in new structures of economic, political, and military cooperation.

This however did not resolve the long-standing problem of compensation for
the (especially foreign) victims of German crimes. Nevertheless the beginning of the
1950s brought about a significant turn in this regard: the problem of reparations
would now focus solely on the aspect of individual financial claims for serious vi-
olations of international law.** This issue was left (with the approval of the Great
Powers) to Germany, which, by agreeing to the payment of individual financial
compensation, emphasized their ex gratia nature. It was, however, a rather pecu-

0 See]. Rumpf, Die Entschidigungsanspriiche ausléndischer Zwangsarbeiter vor Gericht: Wie die deutsche
Industrie mit Art. 5 Abs. 2 Londoner Schuldenabkommen die Klagen auslindischer Zwangsarbeiter/-innen
abwebrte, in: Kramer, Uhl, Wagner (eds.), supra note 3, pp. 86-102.

! Convention on the Settlement of Matters Arising out of the War and the Occupation, Bonn, 26 May
1952 (as amended by Schedule IV to the Protocol on the termination of the Occupation Regime in the Federal
Republic of Germany signed at Paris on October 23, 1954) [Uberleitungsvertrag], Bundesgesetzblate 1955 11,
p. 405.

* Agreement between the State of Israel and the Federal Republic of Germany, Luxembourg, 10 September
1952; Exchange of letters; Protocols No. 1 and No. 2 Drawn Up by Representatives of the Government of the
Federal Republic of Germany and of the Conference on Jewish Material Claims Against Germany.

» Convention on relations between the Three Powers and the Federal Republic of Germany, Bonn,
May 26, 1952 (as amended by Schedule I to the Protocol on the Termination of the Occupation Regime in
the Federal Republic of Germany signed at Paris on 23 October 1954) [Deutschlandvertrag] Arts. 2 and 7,
Bundesgesetzblatt II, 1955, No. 8 of 31 March 1955.

# See R M. Buxbaum, From Paris to London: The Legal History of European Reparation Claims: 1946-
1953, 31(2) Berkeley Journal of International Law 323 (2013).
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liar kind of free will, which concerned international crimes and resulted from the
growing international pressure on Germany.

At the turn of the 1950s and 1960s, Germany concluded bilateral agreements
with twelve Western countries (Globalabkommen), in which it undertook to pay
lump sum compensation to their citizens — victims of National Socialist measures of
persecution. These agreements refer to payments (Lezstungen), consciously avoiding
terms such as reparations or indemnities. The total amount of these payments was
almost one billion DM.

At this point we come to an aspect thatis called Wiedergutmachung in the German
doctrine.” This specific political and legal concept refers to the set of procedures and
norms related to property restitution and the payment of individual compensation to
victims of National Socialist crimes and measures of persecution, both in Germany
and abroad, which remain outside the framework of (the postponed) reparations.
Comparing the Wiedergutmachung with the reparations in the Potsdam formula, in
the first case we are dealing with individual payments, while in the second case it was
about the settlement of war losses between states in a non-pecuniary form.

The Wiedergutmachung, however, was politically selective because it excluded
(under various pretexts) victims (including Jewish ones) living in the Central and
Eastern European countries.” It was only in the early 1990s when united Germany
made ex gratia payments to foundations established in Poland, Russia, Ukraine, and
Belarus, through which individual compensations were paid out. Their total sum
was DM 1.5 billion, including DM 500 million for the “Polish-German Reconcil-
iation Foundation.” The next phase of individual payments took place as a result
of multilateral negotiations concluded in Berlin on 17 July 2000. DM 1.812 billion
was allocated to the victims living in Poland at that time.”

» A. Lehmann-Richter, Auf der Suche nach den Grenzen der Wiedergutmachung, BWV, Berlin: 2008;
H.-G. Hockerts, C. Moisel, T. Winstel (eds.), Grenzen der Wiedergutmachung. Die Entschidigung fiir NS-
Verfolgte in West- und Osteuropa 1945-2000, Wallstein Verlag, Géttingen: 2006; C. Goschler, Schuld und
Schulden. Die Politik der Wiedergutmachung fiir NS-Verfolgte seit 1945, Wallstein Verlag, Géttingen: 2005;
C. Pawlita, “Wiedergutmachung” als Rechtsfrage? Die politische und juristische Auseinandersetzung um
Entschidigung fiir die Opfer nationalsozialistischer Verfolgung (1945 bis 1990), Peter Lang, Frankfurt a.M.:
1993; Bundesministerium der Finanzen in Zusammenarbeit mit Walter Schwarz (ed.), Die Wiedergutmachung
nationalsozialistischen Unrechts durch die Bundesrepublik Deutschland, 6 Bde., Minchen: 1973; E. Féaux de
la Croix, H. Rumpf, Der Werdegang des Entschidigungsrechts unter national- und vélkerrechtlichem und
politologischem Aspekt, in: Die Wiedergutmachung nationalsozialistischen Unrechts durch die Bundesrepublik
Deutschland, vol. 3, Miinchen: 1985.

*¢ Bundesgerichtshof, Judgment of 6 October 2016 (III ZR 140/15), Rdnr. 16; Bundesgerichtshof,
Judgment of 2 November 2006 (IIT ZR 190/05); Bundesgerichtshof, Judgment of 26 June 2003 (III ZR
245/98) [29](a); Bundesverfassungsgericht, Decision of 28 June 2004 (2 BvR 1379/01), Rdnr. 38; Landgericht
Bonn, Judgment of 5 November 1997 (1 0 134/92); Information from the Federal Government, Bundestag-
Drucksache 13/4787 of 3 June 1996.

77 Barcz, Jalowiecki, Kranz, supra note 3.
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German payments under Wiedergutmachung continue in various forms to this
day.” The overwhelming majority of these allowances, both in the past and now,
are intended for the victims of the Holocaust.

3.1.4. In line with the German doctrine and practice, the concept of reparations
covers a wide spectrum of claims arising from the war, including individual claims
by victims of German crimes and persecution.

This position undoubtedly corresponded to the financial and political interests
of Germany. However, if in the early 1950s the Potsdam reparations were postponed
until the final peace settlement with Germany as a whole, this should also apply to
the aforementioned individual claims. Meanwhile, irrespective of the deferral of
reparations, both before and after unification Germany also paid individual benefits,
even though — according to the German doctrine — they were to be considered as
reparations.

The contradiction outlined above can be avoided when individual claims are
not treated as reparations. Paradoxically, had it not been for a broad understanding
of the term ‘reparations’ it would not have been necessary to justify the lack of or
limitations on individual payments for crimes by a prior waiver of reparations by
a given state, because in the absence of a multilateral regulation the matter of these
payments was left to the discretion of the Federal Republic of Germany.

In the judgments of German courts one can sometimes find rulings mitigating
the dominant line of the doctrine and jurisprudence and stating that individual
claims are separate from reparations.”” However, according to the German Federal
Constitutional Court these claims can only be pursued through the victims” home
state.>”

3.1.5. Insofar as regards individual claims, the post-war legal regulations only gra-
dually categorized them and did not contain clear and comprehensive provisions.
In this respect German law has lacked a legal basis for the compensation of foreign
victims, and in practice their claims became the subject of bilateral legal or political
agreements.

Payments under Wiedergutmachung prove that individual claims for compen-
sation are separate from the Potsdam reparations. However, there are no obstacles

* Bundesministerium der Finanzen, Entschidigung von NS-Unrecht. Regelungen zur Wiedergutmachung,
April 2019. Leistungen der 6ffentlichen Hand auf dem Gebiet der Wiedergutmachung (vom 1. Oktober
1953 bis 31. Dezember 2018) — EUR 76,659 billion, including EUR 48,313 billion according to
Bundesentschidigungsgesetz (BEG).

¥ Bundesverfassungsgericht (BVerfG), Decision of the Second Senate of 13 May 1996, 2 BvL 33/93
(Rdnr. 24, 56, 57).

30 Bundesgerichtshof, Judgment, 6 October 2016, III ZR 140/15 (Rdnr. 16).
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to treating individual injuries as part of reparations as broadly understood, nor to
regulate them by contractual means, including in peace treaties, with the participa-
tion and through the mediation of states. However, this needs to be clearly stated
in order to avoid the inevitable ambiguities. The unilateral interpretation of legal
concepts by German authorities does not have to be decisive for other countries.

3.2. The right to individual compensation and the possibility of individual
redress

The second important question is whether, and on what legal basis, victims of in-

ternational crimes are entitled to instigate individual compensation claims, and how

they can be pursued.” Should these claims be based on specific rules of international

law, and can they only be pursued through the victims” home state?

3.2.1. The general rule contained in Article 3 of the Hague Convention IV and in
Art. 91 of the Additional Protocol I of 1977 relates to relations between states. There
is no indication in these articles that they cover individual claims for war crimes
or crimes against humanity. These norms do not constitute a sufficient basis for
individual claims against a state, but do indicate its potential international liability.
Therefore specific regulations of international or national law are required and
indispensable. A feature of post-conflict situations is often the lack of such norms
(both international and national). An individual rarely has access to an international
court, and the individual pursuit of claims against a foreign state at the internatio-
nal level is usually carried out with the participation of or through the home state.

3.2.2. At the international level, a barrier that hinders or prevents the individual
pursuit of claims arising from an armed conflict is usually the lack of a peace treaty
or other applicable agreements, and/or the lack of sufficiently precise references in
these treaties to the claims in question, as well as the lack of a competent interna-
tional court.

In domestic law, we are usually dealing with the jurisdictional immunity of a for-
eign state, i.e. the lack of jurisdiction of a national court (court of the victims” home
state or a court of a third state) to hear individual claims of victims against another

' M. Bothe, Remedies of Victims of War Crimes and Crimes against Humanities: Some Critical Remarks
on the IC]s Judgment on the Jurisdictional Immunity of States, in: A. Peters et al. (eds.), Immaunities in the Age
of Global Constitutionalism, Brill, Leiden-Boston: 2014; C. Tomuschat, Individual Reparation Claims in
Instances of Grave Human Rights Violations: The Position under General International Law, in: A. Randelzhofer,
C. Tomuschat (eds.), State Responsibility and the Individual, Reparation in Instances of Grave Violations of
Human Rights, Kluwer Law International, The Hague: 1999.

32 United Nations Convention on Jurisdictional Immunities of States and their Property (2004).
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state’s actions (acta iure imperii).*® The dominant tendency in the jurisprudence
is to recognize state immunity as a legal procedural barrier.**

Some domestic courts also recognize that the investigation of individual claims
arising from an armed conflict against a foreign State is a political issue for which
a national court is not the adequate forum (doctrine of non-justiciable political
question; forum non conveniens; or act of state doctrine). This is the case law of the
American and Japanese courts.”

Following an armed conflict, another obstacle in pursuing individual claims is
sometimes a treaty regulation that requires that the financial and economic capa-
bilities of the defeated state be considered. A state waiving such claims on behalf
of its nationals may have a similar effect.

One can see and feel the constant tension between states’ immunity and the
protection of human rights, and against this background perceive the inconsist-
ent jurisprudence of domestic courts and the restrained attitude of international
courts.* In this respect it seems advisable — albeit not easy — to keep a minimum
balance between the interests of a state and the interests of an individual.

All these elements mean that victims are often deprived of the means and pro-
cedures for redress, and the responsibility of the perpetrator state is limited. How-

3 Peters et al. (eds.), supra note 31; Ch. Tomuschat, The international law of state immunity and its
development by national institutions, 44 Vanderbilt Journal of Transnational Law 1105 (2011); Amnesty
International, Germany v. Italy: The Right to Deny State Immunity When Victims Have No Other Recourse,
24 November 2011, available at: https://www.amnesty.org/en/documents/ior53/006/2011/en/ (accessed 30
June 2022); W. Czapliniski, L Zmmunité de I’Etat devant la Cour supréme polonaise: L affaire Natoniewski, 56
Annuaire frangais de droit international 217 (2010); N. Paech, Staatenimmunitiit und Kriegsverbrechen, 47
Archiv des Volkerrechts 36 (2009).

3 US Court of Appeals, District of Columbia Circuit, Hugo Princz v. Federal Republic of Germany, 26 F.
3d 1166, 1 July 1994; ECtHR, Al-Adsani v. United Kingdom (App. No. 35763/97), 21 November 2001; Polish
Supreme Court, Winicjusz Natoniewsk: v. Republika Federalna Niemiec, IV CSK 465/09, 29 October 2010;
ICJ, Jurisdictional Immunities of the State (Germany v. Italy: Greece Intervening), Judgment, 3 February 2012,
ICJ Rep 2012, p. 99; ECtHR, Jones et al. v. United Kingdom (App. nos. 34356/06 and 40528/06), 14 January
2014; Supreme Court of Canada, Kagemi Estate v. Islamic Republic of Iran, SCC 62, 10 October 2014; United
States District Court, Southern District of New York, Rukoro et al. v. Federal Republic of Germany, Opinion
& Order, 6 March 2019.

3 US District Court for the District of New Jersey, Burger-Fischer v. Degussa AG, 65 F. Supp. 2d 248 (1999),
21 September 1999; US District Court for the District of New Jersey, lwanowa v. Ford Motor Co., 67 F. Supp.
2d 424 (D.N.]. 1999), 28 October 1999; US District Court for the Northern District of California, 7 re World
War II Eva Japanese Forced Labor Litigation, 114 F. Supp 2d 939 (N.D. Cal. 2000), 21 September 2000; US Court
of Appeals, District of Columbia Circuit, Hwang Geum Joo, et al., v. Japan, 413 F.3d 45 (D.C. Cir. 2005), 28 June
2005; Japanese Supreme Court, Nishimatsu Construction Co. v. Song Jixiao et al., Judgment of 27 April 2007.

3¢ P. Webb, International Law and Restraints on the Exercise of Jurisdiction by National Courts, in:
M.D. Evans (ed.), International Law, Oxford University Press, Oxford: 2018, pp. 316-348; C.I. Keitner,
Authority and Dialogue: State and Official Immunity in Domestic and International Courts, in: G. Chiara,
V Guglielmo (eds.), Whither the West? Concepts of International Law in Europe and the United States,
Cambridge University Press, Cambridge: 2021; J. Kranz, L affaire Allemagne contre Italie ou les dilemmes du
droit et de la justice, in: Peters et al. (eds.), supra note 31, pp. 116-127.
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ever, in a few countries there are special and restricted attempts by national courts
to contest this immunity. They are dictated by the lack of adequate protection
measures for victims of international crimes and concern cases (in the USA and
Canada) * of sponsorship by a foreign state of terrorism; or serious violations of
international law, e.g. war crimes or crimes against humanity (Greece, Italy,’® and
Poland). However, this is a risky path in which — under the pretext of protecting
human rights — the activism of the domestic courts can have adverse legal effects.

3.2.3. The development of international law is gradually strengthening the position
of an individual, including giving national or international institutions the possi-
bility of pursuing individual claims for violation of international law by a state or
a private subject (e.g. enterprises).

Some treaties grant individual rights and offer possibilities for direct claims (law-
suits, complaints) against the state before international bodies (e.g. the European
Court of Human Rights, the UN Human Rights Committee). This relates, inter
alia, to the extraterritorial application of the European Convention on Human
Rights and Fundamental Freedoms in case of armed conflict. However, this does not
translate into the admissibility of pursuing every claim, nor is it a general challenge
to the jurisdictional immunity of a state.

In the absence of a treaty basis, the institution of so-called ‘diplomatic protection’
applies, i.e. the pursuit of claims by a state of on behalf of its nationals whose rights
and interests have been injured by another state in violation of international law
in a situation where these victims cannot pursue their claims in the ordinary way.

This protection usually comes down to political pressure, which is finalized in
the form of an agreement on the creation of special foundations or commissions
(national or international) to cover the individual claims of the victims (on a flat-
rate basis).

In favorable legal and political circumstances, domestic courts do allow individual
civil lawsuits against foreign or domestic legal persons (but not against the state).”

728 US: Code, Chapter 97 — Jurisdictional Immunities of Foreign States, paras. 1605A and 16058
(Alien Tort Claims Act (ATCA) of 1789; Foreign Sovereign Immunities Act (FSIA) of 1976; Torture Victim
Protection Act (TVPA) of 1992; Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA); Justice
Against Sponsors of Terrorism Act (JASTA) of 2016; Canada: Loi portant sur l'immunité des Etats étrangers
devantles tribunaux (1985), Art. 6(1). Canada: Tracy v. Iran, 2017 ONCA 549 (CanLII); US: Supreme Court,
Bank Markazi, Aka Central Bank of Iran v. Peterson et al., Judgment of 20 April 2016; District Court for
the District of Columbia, Cynthia Warmbier, et al., v. Democratic People’s Republic of Korea, Judgement of
24 December 2018.

3% See G. Boggero, The Legal Implications of Sentenza No. 238/2014 by Italy’s Constitutional Court for
Ttalian Municipal Judges: Is Overcoming the “Triepelian Approach” Possible?, 76 Zeitschrift fur auslindisches
offentliches Recht und Volkerrecht 203 (2016).

3 US Court of Appeals for the Second Circuit, Fildrtiga v. Peiia-Irala, 630 F.2d 876, 30 June 1980.
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For example, at the end of the 1990s in the United States an American court decid-
ed to settle a class action suit brought against Swiss banks concerning individual
claims from the period of the Second World War.** However, in the case of collective
lawsuits (class actions) against German companies for individual compensation
for forced labor during that war, the American courts and the US administration
rejected a judicial solution,* opting for a multilateral political settlement (finalized
on 17 July 2000 in Berlin). There is also a certain regression in the jurisprudence
of US courts regarding the prosecution of American companies violating certain
human rights abroad.*

According to the Supreme Court of South Korea, individual claims of Korean
nationals for forced labour in Japanese factories during the Second World War
were not covered by the 1965 agreement between the two countries,* in which the
parties (considering the relevant economic and financial circumstances of Japan)
waived each other’s claims on their own behalf and on behalf of their nationals.
As a consequence, in 2018, this court awarded damages from several large Japanese
companies (but not from the Japanese state).*

To sum up, individual claims for compensation for international crimes require
specific legal regulations (national or international). Their admissibility is evidenced
by the evolution presented above, as well as the doctrinal® and institutional® de
lege ferenda postulates.

40 US District Court for the Eastern District of New York, Swiss Banks Settlement: In re Holocaust Victim
Assets Litigation.

U Burger-Fischer v. Degussa AG; see also US District Court for New Jersey, Brief of the Republic of Poland
as amicus curiae in Burger-Fischer v. Degussa AG, 28 July 1999, available at: https://bit.ly/3t0LDQm (accessed
30 June 2022).

# Supreme Court of the United States, Kiobel v. Royal Dutch Petroleum Co. et Al., No. 10-1491, 17 April
2013.

# Agreement on the Settlement of Problems Concerning Property and Claims and on Economic
Cooperation between Japan and the Republic of Korea, 22 June 1965, Art. IL1.

“ P. Eckerd, South Korea court orders Mitsubishi of Japan to pay for forced labor during WIWII,
29 November 2018, Jurist, 29 November 2018, available at: https://bit.ly/3MV3eBe; M. Marotta, South Korea
court orders Japan steelmaker to compensate WWII slave laborers, Jurist, 31 October 2018, available at: hteps://
bit.ly/3GmZTse (both accessed 30 June 2022).

 D. Augenstein, Paradise Lost: Sovereign State Interest, Global Resource Exploitation and the Politics of
Human Rights, 27(3) European Journal of International Law 669 (2016); Hofmann, supra note 15.

“ ILA, Resolution 1/2014: Reparation for Victims of Armed Conflict. Procedural Principles for Reparation
Mechanisms; ILA, Resolution No 2/2010 (supra note 11); UN General Assembly, Resolution 60/147: Basic
Principles and Guidelines on the Right to A Remedy and Reparation for Victims of Gross Violations of
International Human Rights Law and Serious Violations of International Humanitarian Law,16 December
2005; International Law Commission, Draft articles on crimes against humanity, Yearbook of the International
Law Commission, 2019, vol. I, Part Two, Art. 12.
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3.3. Waiver of individual claims by a state

The third problem with individual claims relates to their waiver by a state on behalf
of its nationals. After the end of a conflict, states (both those defeated and victorious)
often give up their respective claims for reparation, either unilaterally or recipro-
cally. This may cover both claims arising from ordinary damages and losses of war,
as well as individual claims arising from international crimes. The question arises
whether international law limits a state’s ability to do so, and if so to what extent?

3.3.1. The concept of war reparations includes the principles of reasonableness and
proportionality, as confirmed in many post-war treaties that emphasize the limited
financial capacity of states.*”

A waiver of reparation claims by a state is in practice not unusual and is based on
political and/or economic reasons. However, it requires specification (with regard to
both the subject and object) in a relevant legal act; otherwise controversies may arise.
First, such a waiver does not always cover individual claims, and if it does it is often
unclear whether it concerns individual claims for crimes and persecution. Second,
in the context of the protection of victims’ rights, the question arises whether and
to what extent such a waiver is permissible.

Views on this issue vary. The first option consists in the waiver by a state of its
own right to act in form of diplomatic protection, which however does not over-
ride the still-existing individual claims of its nationals (as they are not claims of the
state).* In the second variant, a state waives claims on its own behalf and on behalf
of its nationals against the other state and its nationals*” — then as a rule (although

¥ Potsdam Agreement, 1945, Protocol of the Proceedings, part II(B), para. 19; Paris Reparations Treaty
(1946), Art. 4(C)(ii)(c); Treaty of Peace with Italy (1947), Arts. 74A(1) and (3), 74B(3); Treaty of Peace with
Japan (1951), Art. 14(a); Uberleitungsvertrag, supra note 21, Chapter IV, para. 3; Versailles Treaty (1919),
Arts. 232-234; Art. 34 ARSIWA and commentary (5) and Art. 35(b) ARSIWA. See also Eritrea Ethiopia Claims
Commission, Eritrea’s Damages Claims between The State of Eritrea and The Federal Democratic Republic of
Lithiopia, Final Award, The Hague, 17 August 2009, paras. 18 and 26.

% ICJ, Jurisdictional Immunities of the State (Germany v. Italy: Greece intervening), Dissenting Opinion
of Judge Cangado Trindade, para. 72; Jurisdictional Immunities of the State (Germany v. Italy), Rejoinder of
Italy, 10 January 2011, para. 3.13; Gutachten zur Frage der Vereinbarkeit des deutsch-polnischen Abkommens
vom 31.10.1929 mit der Reichsverfassung, in: E. Kaufmann (ed.), Autoritit und Freiheit, Schwartz, GSttingen:
1960 (quoted after D. Blumenwitz, Das Offenbalten der Vermaogensfrage in den deutsch-polnischen Beziehungen,
Bonn: 1992, pp. 152-153).

# Treaty of Peace with Bulgaria (Paris, 10 February 1947) — Arts. 26(4), 28(1); Treaty of Peace with Finland
(Paris, 10 February 1947), Art. 29(1); Treaty of Peace with Hungary (1947) — Arts. 30(4) and 32(1); Treaty of
Peace with Romania (1947) — Arts. 28(4) and 30(1); Treaty of Peace with Italy (1947), Arts. 76(1) and 77(4);
Treaty of Peace with Japan (1951), Art. 14(b); Uberleitungsvertrag (supra note 21), Charter VI, Arts. 3(1)
and 5; Bekanntmachung — vom 8.10.1990 — der Vereinbarung vom 27/28. September 1990 zu dem Vertrag
tiber die Beziehungen zwischen der Bundesrepublik Deutschland und den Drei Michten (in der gednderten
Fassung) sowie zu dem Vertrag zur Regelung aus Krieg und Besatzung entstandener Fragen (in der gednderten
Fassung) (in Kraft getreten am 28. September 1990) — Bundesgesetzblatt 1990 IT Nr. 42, p. 1386; State Treaty
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not always) it settles accounts with its nationals.”® Occasionally a victorious state
seizes — on the basis of a treaty and without compensation — the private property
of natural and legal persons of the defeated state.

In 2011, the South Korean Supreme Court ruled** that Korean women who were
victims of Japanese persecutions (so-called ‘comfort women’) during the Second
World War were entitled to compensation by the Korean state because the Korean
state failed to initiate the settlement procedure provided for in Art. 3 of the 1965
Agreement between Japan and South Korea, and as a result it was not possible to
establish whether the individual claims of these women fall within the waiver of
Art. 2 of this agreement.>® The issue of the compensation in question was success-
tully settled in an arrangement of 2015 between the two countries.” The victims’
claims against the Korean state (referred to the 2011 Supreme Court ruling) were
rejected in 2018 by a Korean court as unfounded.”

3.3.2. Disputes as to the scope of a state’s waiver of certain claims appeared after
1945 also in Polish-German relations. On 23 August 1953, the Polish government
announced that it was renouncing reparations from Germany. In this document
we read:

Considering that Germany has already largely satisfied its reparations obligations (Re-
parationen) and that the improvement of the economic situation in Germany is in the

interest of its peaceful development, the Government of the Polish People’s Republic,

for the Re-establishment of an Independent and Democratic Austria (1955), Arts. 23 and 24; Versailles Treaty
(1919), Arts. 71, 297(b) and (i). See also Japanese Supreme Court, Nishimatsu Construction Co. v. Song Jixiao
et al., Judgment, 27 April 2007, para. 3.

30 See e.g., BVerfG. Beschlufy vom 13. Januar 1976 in den Verfahren tiber die Verfassungsbeschwerden
gegen das Reparationsschidengesetz vom 12. Februar 1969.

°! E.g, Berlin-Potsdam Conference, Protocol of the Proceedings, 1 August 1945, Part IIL.1; Agreement on
Reparation from Germany, on the Establishment of an Inter-Allied Reparation Agency and on the Restitution
of Monetary Gold, Paris, 14 January 1946, Part I, Art. 6; Treaty of Peace with Bulgaria (Paris, 10 February 1947),
Art. 25(1); Treaty of Peace with Hungary (1947), Art. 29(3); Treaty of Peace with Roumania (1947), Art. 27(1);
Treaty of Peace with Italy (1947), Art. 7925(1); State Treaty for the Re-establishment of an Independent and
Democratic Austria (1955), Art. 22; Treaty of Peace with Japan (1951), Art. 14(a)2; Uberleitungsvertrag (supra
note 21), Chapter VI, Art. 5; Versailles Treaty (1919), Art. 297.

52 Constitutional Court of Korea, Challenge against Act of Omission Involving Article 3 of the Agreement
on the Settlement of Problem concerning Property and Claims and the Economic Cooperation between the
Republic of Korea and Japan [1965], 2006Hun-Ma788, KCCR: 23-2(A) KCCR 366, 30 August 2011.

53 See supra note fn. 43.

> Announcement by Foreign Ministers of Japan and the Republic of Korea at the Joint Press Occasion,
28 December 2015, available at: https://www.mofa.go.jp/a_o/na/kr/page4e_000364.html (accessed 30 June
2022).

55 Court dismisses comfort women’s suit against government for signing 2015 agreement with Japan, Hani,
17 June 2018, available at: http://english.hani.co.kr/arti/english_edition/e_international/849403.html (accessed
30 June 2022).
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wishing to make a further contribution to the settlement of the German problem in
a peaceful and democratic spirit and in accordance with the interests of the Polish nation
and all peace-loving nations — decided on 1 January 1954 to renounce the payment
of reparations to Poland, thus making a further contribution to the solution of the

German question.>

In light of the post-war practice of states, this waiver was nothing unusual. Its
causes were political in nature, as was the waiver of the Soviet Union made on the
previous day.”” Both acts concerned reparations from Germany (not from East
Germany). In the Polish-Soviet Protocol of 1957, the obligations regarding repa-
rations “from Germany” were deemed to be wholly fulfilled.’® The Polish People’s

» 59

Republic also formally ended the state of war with “Germany”.

The provisions of the Potsdam Agreement granting Poland reparations from the
share of reparations of the Soviet Union can be assessed critically if one considers the
nature of the relationship between the two countries. The Polish waiver, however,
remains valid, which has been repeatedly confirmed by the Polish government.*
The real subject of the dispute, however, concerns the scope of this waiver.* Should
the view of the German side be decisive in this respect?

In the still unchanged opinion of the German authorities, the Polish waiver of
1953 covered all claims arising from the war.®* Note, however, that compared to
the express provisions of some post-war treaties,* Poland did not waive claims “on

3¢ Statement by the Government of the People’s Republic of Poland on the decision of the Government
of the USSR regarding Germany, Warsaw, 23 August 1953, Zbiér Dokumentéw 1953, no. 9, pp. 1830-1832.

57 Protokoll zwischen der UdSSR und der DDR iiber den Erlaf§ der deutschen Reparationszahlungen
und iiber andere Mainahmen zur Erleichterung der finanziellen und wirtschaftlichen Verpflichtungen der
Deutschen Demokratischen Republik, die mit den Folgen des Krieges verbunden sind, vom 22. August 1953
— Europa-Archiv (1953), 2. Halbjahr, p. 5974 f.

5% Final protocol on deliveries made to the People’s Republic of Poland on account of its participation in
reparations from Germany, 4 July 1957, in: S. Debski, W.M. Géralski (eds.), Problem reparacyi, odszkodowan
i Swiadczen w stosunkach polsko-niemieckich 1944-2004 [Problem of reparations, compensation and payments
in the Polish-German relations 1944-2004], PISM, Warszawa: 2004, vol. II, p. 336.

5 Resolution of the State Council of 18 February 1955 on ending the state of war between the Polish
People’s Republic and Germany — Monitor Polski 1955.17.172.

@ Response of the Undersecretary of State at the Ministry of Foreign Affairs (8 August 2017) to
interpellation no. 3812; Response (2 July 2012) of the Undersecretary of State at the Ministry of Foreign
Affairs to interpellation no. 5933; Response (13 August 2015) of the Undersecretary of State at the Ministry
of Foreign Affairs to interpellation no. 33816.

¢ See also Barcz, Kranz, supra note 1, pp. 66-75.

¢ H.-J. Kisters, D. Hofmann (eds.), Deutsche Einbeit. Dokumente zur Deutschlandpolitik. Sonderedition
aus den Akten des Bundeskanzleramees 1989/90, Miinchen 1998 — Gesprich des Bundeskanzlers Kohl mit
Prisident Bush, Camp David, 24 Februar 1990, pp. 863-864; zbidem, Vorlage des Ministerialdirektors Teltschik
an Bundeskanzler Kohl, 15. Mirz 1990, p. 956.
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behalf of its nationals” or “all claims arising out from the war”, and the formula
for the waiver of claims “against Germany and its legal and natural persons” was
not applied.

As regards the interpretation of the waiver of 1953, itis important to compare its
substance with the text of the Polish — Japanese agreement of 1957 (i.e. before the
conclusion by Germany of the so-called Globalabkommen). It contained an article
clearly different from the formula of 1953: “The Polish People’s Republic and Japan
renounce each other’s claims arising out from the war between the two countries
on their own behalf, as well on behalf of their institutions and nationals, against
the other state, its institutions, and nationals.”** This comparison strengthens the
Polish interpretation of the content of the waiver of 1953, which, as a unilateral
act, is subject to a restrictive interpretation.®

In the consistent opinion of the Polish authorities, this waiver related only to
reparations in the Potsdam formula.®® For many years Poland has demanded the
payment of individual compensations from Germany. These efforts, however,
remained fruitless until the unification of Germany.

3.3.3. Negotiations on the 2+4 Treaty (1990) formally meant that it was possible to
return to the deferred question of reparations. However, this did not happen due
to the resistance of West Germany, shared by the Great Powers.*” Other countries
of the former Allied coalition did not demand a return to this issue, and it was
ignored in the 2+4 Treaty.

¢ For a typical example, see the Treaty of Peace with Bulgaria (1947) which provides in Art. 26.4: “Bulgaria
waives on its own behalf and on behalf of Bulgarian nationals all claims against Germany and German nationals
outstanding on 8 May 1945, except those arising out of contracts and other obligations entered into, and rights
acquired, before 1 September 1939. This waiver shall be deemed to include debts, all inter-governmental claims
in respect of arrangements entered into in the course of the war and all claims for loss or damage arising during
the war.” See also Treaty of Peace with Japan (1951).

¢ Accord relatif au rétablissement des relations normales entre la République populaire de Pologne et
le Japon, 8 février 1957 (Journal of Laws 1957, No. 49, item 233): “Article IV. La République populaire de
Pologne et le Japon renoncent réciproquement  toute réclamation de leurs Etats ainsi que de la part de leurs
organisations et de leurs ressortissants contre 'autre Etat, ses organisations et ses ressortissants, résultant de la
guerre entre les deux pays.”

¢ ILC, Guiding Principles applicable to unilateral declarations of States capable of creating legal obligations
(2006), para. 7; ICJ, Case Concerning the Frontiers Dispute (Burkina Faso/Republic of Mali), Judgment,
22 December 1986, IC] Rep 1986, p. 554, para. 39.

¢ See Memorandum of the Polish government to the conference of deputy foreign ministers on Germany,
London, January 1947, text in: Géralski, Debski (eds.), supra note 1, vol. II (Dokumenty), pp. 190-196; United
Nations. Economic and Social Council. Commission of Human Rights, Question of the Punishment of War
Criminals and of Persons Who Have Committed Crimes Against Humanity (Note by the Secretary-General)
(E/CN.4/1010, 24 November 1969). Information concerning the criteria for determining compensation to
the victims of war crimes and crimes against humanity — Poland (pp. 35-41).

¢ See supra note 62.
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Some problems arise concerning the legal consequences of this omission for
Germany and for third countries, members of the former coalition (especially
regarding the scope of this implicit waiver).

3.3.3.1. In principle, the waiver of reparations should be an express act. However,
the silence of the Great Powers and the lack of protests against the adopted formula
of 2+4 was of legal significance, as it occurred in the context of a treaty that could
have regulated this issue.

An acquiescence does not exist in a vacuum, and it can create a legal obstacle
that prevents a State from claiming something that is contradicted by its previous
act or omission (non venire contra factum propriums; estoppel). As a consequence,
a conviction arose on the part of the united Germany that a return to the issue of
reparations was legally pointless. In the light of the consent or tacit agreement of
the former coalition States, they cannot currently in good faith demand reparations
(i.e. the Potsdam formula) from Germany.

3.3.3.2. The question thus arises: Was the 2+4 Treaty an agreement to the det-
riment of third States resulting in the lapse of their reparation claims?

The principle in international law is that a treaty does not create either obligations
or rights for a third State without its consent (principle pacta tertiis nec nocent nec
prosunt). This does not mean, however, that treaties cannot have certain legal effects
on third countries (e.g. territorial regimes). A complete answer requires, 7nter alia,
an explanation of the scope of the #acitly renounced reparations and the nature of
the competence of the Great Powers.

In accordance with the post-war regulations, the issue of reparations, the borders
of Germany, and the rights and responsibilities relating to Germany as a whole
(including its unification) fell within the competence (supreme authority) of the
Four Powers. Their representation of the entire Allied coalition was not questioned,
neither in Potsdam nor during the negotiations on the 2+4 Treaty.

When assessing whether and to what extent the Potsdam Agreement was con-
sistent with customary law or with Arts. 34 and 35 of the Vienna Convention on
the Law of Treaties (VCLT)* concerning the pacta tertiis principle, the extraor-
dinary circumstances of 1945 must be taken into consideration. In Germany, the
customary nature of the norms (in force already in 1945) contained in Arts. 34 and
35 VCLT is emphasized, and it is also highlighted that Art. 75 (which is not of

% Vienna Convention on the Law of Treaties (signed 23 May 1969, entered into force 27 January 1980),
1155 UNTS 331.

@ See M..E. Villiger, Commentary on the 1969 Vienna Convention on the Law of Treaties, Martinus Nijhoff,
Leiden: 2009, Art. 75, pp. 914-918.
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this nature) only concerns future events™ and does not constitute an exception to
the aforementioned principle.”

Let us note however that — as an expression of international responsibility for
the war — the supreme authority of the Great Powers resulted primarily not from
the Potsdam Treaty, but from the Berlin Declaration.”” Subsequent treaties, decla-
rations, and decisions were instruments for the implementation of this responsi-
bility. According to the International Law Commission, the legal effects of treaties
imposing certain obligations on aggressor States are not covered by the provisions
of Art. 35 VCLT.”> Thus Art. 75 can be treated as a kind of counterbalance to the
legal position of Germany.”

It is important to keep in mind that we are dealing here with the context of in-
ternational responsibility for war, and not of the application of the law of treaties.
Therefore, the decisions of the Great Powers and the situation of Germany in 1945
should not be viewed from the perspective of res inter alios acta.”

The 2+4 Treaty was concluded with the participation of two German States, but
the consent of the Four Powers was required. This situation should be regarded as
a continuation of the rights and responsibilities of the Great Powers relating to Ger-
many as a whole (as provided for in 1945), and the zacit acceptance of other States
should be seen in this context. Therefore there is no need to consider the omission of
theissue of reparations in the 2+4 Treaty in terms of pacta tertiis or res inter alios acta.”

In conclusion, the Potsdam reparations finally lost their relevance with the entry
into force of the 2+4 Treaty, i.e. with the unification of Germany.

3.3.3.3. The silence of the Great Powers and the lack of protests against the
adopted formula of 2+4 was of legal significance because it occurred in the context
of a treaty that could have regulated this issue. Viewed in this light, the States of the
former coalition cannot, in good faith, demand reparations (the Potsdam formula)
from Germany.

7 Vienna Convention on the Law of Treaties (1969), Reservations: Germany (upon ratification).

71 Ch. Tomuschat, Article 75, in: O. Corten, P. Klein (eds.), Les Conventions de Vienne sur le droit des
traités. Commentaire article par article, Bruylant, Bruxelles: 2006, pp. 2657-2675.

72 Th. Schweisturth, International Treaties and Third States, 45 Zeitschrift fiir auslindisches 6ffentliches
Recht und Volkerrecht 670 (1985).

7 Commentary to Art. 31 ARSIWA.

74 Villiger, supra note 69, p. 918.

7> In this sense see C. Laly-Chevalier, F. Rezek, Article 35, in: Corten, Klein (eds.), supra note 71, pp. 1433-
1434; O. Dérr, K. Schmalenbach (eds.), Vienna Convention on the Law of Treaties. A Commentary, Springer,
Berlin-Heidelberg: 2012, p. 623: “obligations imposed upon the aggressor State were to be considered as
sanctions, the basis of the obligations concerned therefore being the concept of State responsibility.”

7 For a different opinion, see M. Fischer, Der Zwei-plus-Vier Vertrag und die reparationsberechtigten
Drittstaaten, 78 Zeitschrift fiir auslindisches offentliches Recht und Volkerrecht 1016 (2018).
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It should not be hastily concluded that the fact that the 2+4 Treaty did not contain
any reference to reparations definitively closed the chapter of individual claims by victims
of German crimes. Although in Germany’s official opinion the term ‘reparations’ was
intended to cover all claims arising from the war, this position has turned out to be not
entirely accurate. During the period of Germany’s unification, the prevailing belief was
that the 2+4 negotiations should not be burdened with this issue and that a pragmatic
solution should be sought in the form of bilateral agreements with Germany.”

After unification, Germany continued its former individual payments and created
alegal basis (both bilateral and/or multilateral) for new ones, including in relations with
Poland. For the US government and American courts, the problem of individual claims
was not a closed chapter, as Germany could see in the cases of the 1992, 1995 and 2000
agreements.” In these agreements, Germany was obliged to make compensation (not
ex gratia payments) to American nationals who were victims of German crimes.

3.3.4. In conclusion, the waiver by a state of the claims of its legal subjects is con-
firmed in international practice and is, in principle, admissible.” The scope of the
waiver should, however, be precisely formulated, especially in the context of the
not always clear and unambiguous scope of the concept of reparations.

4. WHAT HAS POLAND RENOUNCED?

4.1. For many years, Poland has been demanding individual compensation for its
nationals who were victims of German crimes and persecution. This position was
confirmed during the unification of Germany, although Poland did not file any re-
paration claims in the Potsdam sense. Apart from the 2019 statements,* no Polish
government has questioned the validity of the 1953 waiver.

Chancellor Helmut Kohlin 1989-1990 referred to the London Agreement, argu-
ing that the Polish waiver of reparations in 1953 covered all claims arising out of the
war.* However, there is no reason why the German legislator, court, or government
should know better than the Polish government what the latter has renounced.

Itshould also be recalled that there were no legal effects for Poland under the Lon-
don Agreement, as Poland and the Soviet Union were not parties to it. Let us also note

77 See Barcz, Kranz, supra note 1, pp. 96-126.

78 Ibidem, pp. 158-164.

7 A. Bufalini, On the Power of a State to Waive Reparation Claims Arising from War Crimes and Crimes
against Humanity, 77 Zeitschrift fir auslindisches 6ffentliches Recht und Volkerrecht 465 (2017).

% Interview of the Prime Minister of the Republic of Poland for German newspapers from the Funke-
Mediengruppe group on 21 August 2019.

U Dokumente, supra note 62, pp. 534-535 (Gesprich des Bundeskanzlers Kohl mit Ministerprisident
Mazowiecki, Warschau, 14. November 1989).
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that when negotiating the 1970 treaty between Polish People’s Republic and Federal
Republic of Germany, as well as during the negotiations on the 2+4 Treaty, Germany
demanded that Poland confirm the abovementioned waiver, which it did not do.*

Thus, it would be difficult to prove that in 1990/1991 there was a bona fide
impression on the part of Germany that Poland resigned from the pursuit of indi-
vidual claims.® Chancellor Helmut Kohl finally saw the need to regulate this issue,
but he emphasized that these payments may only apply to severely injured victims
(the so-called Hartefille) and be of an ex gratia nature.™

4.2. In justifying his policy in 1989-1991, the Chancellor presented the loss of the
eastern territories of the Reich and the frontier on the Odra and Nysa Luzycka as
a price for the unification of Germany, and not as a result of the war. There were
many voices in the Federal Republic of Germany that in view of the “annexation”
of the eastern territories of the Reich, Poland should itself pay compensation to
the victims of National Socialist persecution. In a similar fashion, others viewed
the issue of reparations as having been finally closed as a result of Germany’s far-re-
aching territorial concessions in the 2+4 Treaty.”> Combining reparations with the
change of borders and the loss of eastern territories was sometimes accompanied
by the juxtaposition of Allied crimes committed against Germany and Germans.*

These opinions are contradictory and confuse causes with effects. They also
have provided a convenient excuse for delays in individual payments to victims in
Central and Eastern Europe.

4.3. In the Polish-German agreement of 1991 concerning the contribution of
the German government to the Foundation established in Poland, it is clearly stated
that: “The government of the Republic of Poland will not pursue further claims
of Polish citizens that could arise in connection with Nazi persecution. Both Gov-
ernments agree that this should not restrict the rights of nationals of both States.”*”

82 Vorlage des Regierungsdirektors Mertes und des Legationsrats I Hanz an Bundeskanzler Kohl, in
Dokumente (supra note 62), p. 878.

% For a different opinion, see Fischer, supra note 76, pp. 1035-1036.

8 See supra note 81.

% Fischer, supra note 76, pp. 1036-1038; Entschidigung von Zwangsarbeiterinnen und Zwangsarbeitern
tir erlittenes Unrecht durch Verbrechen von Betrieben der deutschen Wirtschaft im NS-Regime — Antwort der
Bundesregierung vom 13. Oktober 1999 (Deutscher Bundestag, Drucksache 14/1786); Rumpf, supra note 7,
p- 101; H. Rumpf, Die deutsche Frage und die Reparationen, 33 Zeitschrift fiir auslindisches 6ffentliches Recht
und Vélkerrecht 344 (1973), p. 364.

8 J. Kranz, Wollt ibr den totalen Krieg? Political, Moral and Legal Aspects of the Resettlement of German
Population After World War II, 7(2) Polish Review of International and European Law 9 (2018).

¥ FE.g. Agreement in the form of exchange of notes on the payment by the German government of DM
500 million to the account of the “Polish-German Reconciliation Foundation”, 16 October 1991 (exchange
of personal notes Kastrup - Zabifiski).
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This section means that individual claims for German crimes existed at the in-
ternational law level, irrespective of the Polish waiver of 1953, both before and after
German unification. While the Polish government has refrained from exercising
diplomatic protection in relation to these claims, both sides have agreed that this is
not tantamount to depriving citizens of their rights. If it were to be otherwise — that
is if the unification of Germany closed all claims arising from the war — then this
part of the agreement would not make sense, and there is no basis for presuming
that the parties included norms of no significance or purpose in the agreement.

4.4. In light of the above comments, some German opinions are imprecise and
arbitrary. At present, the issue of reparations is closed. There is no specific legal
basis or legal path (national or international) on which claims in the Potsdam sen-
se or individual claims for war crimes could be pursued against Germany today.
Beneficiaries of German payments through the “Polish-German Reconciliation”
Foundation waived further claims.®

The scope and amount of any new payments depends on the agreements of
particular countries or organizations with the Federal Republic of Germany. As
long as the victims are still alive, new pragmatic solutions should not be ruled out.

8 Gesetz zur Errichtung einer Stiftung “Erinnerung, Verantwortung und Zukunft” vom 2. August 2000,
in: Kraft getreten am 12. August 2000 (Bundesgesetzblatt 2000 I 1263), para. 16.
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INTRODUCTION

In February 2014 Russia invaded Crimea and subsequently occupied it and ille-
gally annexed it, thus committing an act of aggression.' The occupation of Crimea
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triggered the application of the law of international armed conflicts (although it is
debatable whether this implied the existence of an international armed conflict on
the territory of the whole of Ukraine and Russia).?

In the following weeks, in the eastern part of Ukraine (the Donbas region)
the conflict between separatists — supported by Russia — and Ukraine evolved. It
is debatable whether Russian involvement was direct (by sending its own armed
forces and other armed groups) or indirect (by sending arms and logistical and
financial support); or whether Russia had any control over the separatists and if
so, whether it was an effective or only of an overall character. The findings (which
still need to be verified by the European Court of Human Rights due to, e.g., the
inter-state application of the Netherlands against Russia — nos. 8019/16, 43800/14
and 28525/20 regarding its role in the downing of flight MH17 in eastern Ukraine
on 17 July 2014) would impact the possibility to assign the responsibility to Russia
for the further use of force against Ukraine and the alleged violations of interna-
tional humanitarian law and human rights law during the hostilities in Eastern
Ukraine. It would also impact classification of the conflict in Eastern Ukraine from
the point of view of international humanitarian law, as depending on the kind of
involvement the conflict could be classified as only non-international or as both
anon-international one (between the separatists and Ukraine) and an international
one (between Russia and Ukraine).

In 2014 and 2015 two ceasefire agreements were signed (Minsk I of 5 and
19 September 2014, and after further negotiations Minsk II — of 12 February
2015). According to Minsk II, the immediate cessation of hostilities starting on
15 February 2015 was agreed upon. All foreign military formations had to be
withdrawn, as well as heavy weaponry by both sides at equal distances in order to
create a security zone. The Donbas region was considered as part of Ukraine, but
Ukrainian authorities were obliged to adopt a new constitution and to implement
alaw granting special status to certain areas of the Donetsk and Luhansk regions.
As a result of those actions, Ukraine would regain control over 400 kilometers of

Law - Jus ad Bellum, Jus in Bello, Jus Post Bellum, T.M.C. Asser Press, Den Haag: 2018.

> See common Art. 2 of the 1949 Geneva Conventions on the Protection of War Victims (adopted
12 August 1949, entered into force 21 October 1950) 75 UNTS 31, which usually is interpreted as a definition
of an international armed conflict, although its literal reading indicates that the Geneva Conventions differentiate
between armed conflict between states and all cases of partial or total occupation of the territory of the state,
even if the said occupation met with no armed resistance. In the latter case, the 1949 GCs should also be applied,
but it does not necessarily mean that an international armed conflict is taking place, which would imply the
application of international humanitarian law to the whole territory of both engaged states.

* Text of the Package of measures for the Implementation of the Minsk agreements available at: https://
peacemaker.un.org/sites/peacemaker.un.org/files/UA_150212_MinskAgreement_en.pdf (accessed 30 June
2022).
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the border with Russia.* The Package of Measures for the Implementation of the
Minsk Agreements was endorsed by the UN Security Council in Resolution 2022
of 17 February 2015.

Unfortunately, both sides failed to engage in the full implementation of Minsk
II. Russian forces were still present in Donbas, but at the same time Ukrainian
authorities did little to adopt legal measures introducing a new constitution and
new regime for Donbas. Regular exchanges of fire took place (followed by other
ceasefires), but they were not so devastating as the hostilities in 2014 and 2015.°
Tens of thousands of Russian soldiers were stationing near the Ukrainian border
(and allegedly in Donbas), but in the middle of February 2022 this number rose to
around 190.000 soldiers.® On 24 February 2022 Russia began a “special military op-
eration” against Ukraine which appeared to be a full-fledgeda Full-fledged invasion.”

The aim of this article is to assess the military operation commenced by Russia
against Ukraine in February 2022 in light of the law on use of force, having in
mind all the justifications officially expressed by Russian authorities and in light
of international humanitarian law (IHL). The author concludes that there is no
legal justification for the Russian military action, and thus it must be qualified
as aggression. Inasmuch as the prohibition of aggression is a peremptory norm,
its violation triggers obligations on the part of the international community to
cooperate to bring an end, through lawful means, to any serious breach of this
kind of norm. This excludes any kind of support for the aggressor. In addition, the
current conduct of hostilities clearly shows that it is mainly Russian forces which
neglect basic international humanitarian law principles, which might amount to
war crimes. As the prohibition of certain war crimes is also considered as jus cogens,
their violation also triggers the above-mentioned obligations on the part of the
international community.

1. USE OF FORCE

In a situation of tension between two states, the accumulation of 190.000 soldiers
on the border with Ukraine (both the Russian-Ukrainian and Belarussian-Ukrainian
borders) must be perceived as a clear violation of the prohibition of a threat to use

S. Kardas, W. Konoriczuk, Minsk 2 - a fragile truce, Osrodek Studiéw Wschodnich, 12 February 2015,
available at: https://bit.ly/39hJI8E (accessed 30 June 2022).

> Seee.g. Uppsala Conflict Data Program, Department of Peace and Conflict Research, Ukraine, available
at: heeps://ucdp.uu.se/country/369; K. Nieczypor, A. Wilk, P. Zochowski, The Donbas crisis: between bluff
and war, OSW, 6 April 2021, available at https://bit.ly/3PcYMze (both accessed 30 June 2022).

¢ D. Brown, Ukraine conflict: Where are Russia’s troops?, BBC News, 23 February 2022, available at:
https://www.bbc.com/news/world-europe-60158694 (accessed 30 June 2022).

7 SC/14803, 23 February 2022.
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force (Art. 2(4) of the UN Charter®). With the commencement of the invasion on 24
February 2022, accompanied by attacks on targets throughout the whole of Ukrainian
territory, Russia violated in a most manifest way the prohibition of the use of force
enshrined in Art. 2(4) of the UN Charter. It engaged in actions described as acts of
aggression in Resolution 3314 (1974) by the UN General Assembly (GA) and incor-
porated into Art. 8bzs of the Rome Statute.” Firstly, it was an invasion and/or attack
by the armed forces of one State on the territory of another State, as Russian armed
forces entered Ukrainian territory from the territory of Belarus, from the East, and
from the South, i.e. Crimea; and it was also a military occupation, however temporary,
resulting from such invasion or attack — in violation of Art. 3(a) of Resolution 3314."
Secondly, it was comprised of the bombardment by the armed forces of one State aga-
inst the territory of another State, and/or the use of weapons by one State against the
territory of another State (a violation of Art. 3(b)), as targets were hit by land forces,
air forces or naval forces in the whole of Ukraine, including its western parts like the
cities of Luck or Lviv, the latter of which is situated less than 100 kilometers from the
Polish border. Thirdly, Russia’s acts constituted the blockade of the ports or coasts
of one State by the armed forces of another State (a violation of Art. 3(c)); having in
mind, for example, the blockade of the port of Mariupol and ports of the Sea of Azov,
which made itimpossible to export Ukrainian grain and trapped almost one hundred
ships with foreign banners."" Fourthly, it was an attack by the armed forces of one
State on the land, sea or air forces, or marine and air fleets of another State (a violation
of Art. 3(d)) — as all kinds of Ukrainian forces were attacked. Fifthly, the sending by
or on behalf of one State of armed bands, groups, irregulars or mercenaries, which
carry out acts of armed force against another State of such gravity as to amount to
the acts listed above, or its substantial involvement therein, constitutes a violation of

8 Charter of the United Nations (adopted 26 June 1945, entered into force 24 October 1945) 1 UNTS
XVIL

’ Rome Statute of the International Criminal Court (adopted 17 July 1998, entered into force 1 July
2002) 2187 UNTS 3.

19 Tt must be stressed that Ukrainian authorities overused the notion of “occupant”, as according to Art. 42
of the 1907 Hague Regulations concerning the Laws and Customs of War on Land a “territory is considered
occupied when it is actually placed under the authority of the hostile army” and the “occupation extends
only to the territory where such authority has been established and can be exercised”; therefore the control
over certain communication lines is not sufficient to constitute an occupation of a particular territory. Only
those terrains where Russia managed to establish its authority could be considered as occupied; see e.g. the
announcement that: “Ignoring the presence of the Russian authorities in the territory of Enerhodar by the
city and districts’ authorities is considered criminal” as proof that Enerhodar was effectively occupied by
Russian armed forces, available at: https://twitter.com/loogunda/status/1508683652217122816 (accessed
30 June 2022).

" K. Ahmed, UN warns Russian blockade of Ukraine’s grain exports may trigger global famine,
The Guardian, 18 April 2022; Ukraine: UN expert warns of global famine, urges end to Russia aggression,
OCHR, 18 March 2022, available at: https://bit.ly/3suVBsS (accessed 30 June 2022).
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Art. 3(g); here one can cite the example of the Wagner group, a mercenary group with
the alleged aim, among others, of assassinating the Ukrainian president.'” In addition,
Belarus is also responsible for the aggression commenced on 24 February 2022, as it
allowed Russia to use its territory to perpetrate an act of aggression against Ukraine
in violation of Art. 3(f).

The general part of the definition of aggression in the UNGA’s Resolution 3314
requires that the use of force must be “against the sovereignty, territorial integrity or
political independence of another State, or in any other manner inconsistent with
the Charter of the United Nations, as set out in this Definition.” This means that
all possible justifications for the use of force enshrined in the UN Charter must
be assessed.

Vladimir Putin stated:

They did not leave us any other option for defending Russia and our people, other
than the one we are forced to use today. In these circumstances, we have to take bold
and immediate action. The people’s republics of Donbas have asked Russia for help.
In this context, in accordance with Article 51 (Chapter VII) of the UN Charter, with
permission of Russia’s Federation Council, and in execution of the treaties of friendship
and mutual assistance with the Donetsk People’s Republic and the Lugansk People’s
Republic, ratified by the Federal Assembly on February 22, I made a decision to carry
out a special military operation. The purpose of this operation is to protect people who,
for eight years now, have been facing humiliation and genocide perpetrated by the Kiev
regime. To this end, we will seck to demilitarise and denazify Ukraine, as well as bring to
trial those who perpetrated numerous bloody crimes against civilians, including against

citizens of the Russian Federation."?

Despite this statement, Russia cannot be deemed to be acting in self-defence as no
armed attack was conducted against Russia. Even if there were some exchanges of fire
between Ukraine and the separatists, no Russian territory was attacked and there was no
imminent threat that it would be attacked (hence the legally debatable concept of antic-
ipatory self-defence is also excluded). Reference to the threats related with expansion of

2 A. Speri, Russia’s Newest Weapon in Ukraine May be Mercenaries Linked to Putin, The Interceprt,
31 March 2022, available at: https://bit.ly/3wdKaqw; R. Lawless, Are Mercenaries in Ukraine?, Lieber Institute,
21 March 2022, available at: https://lieber westpoint.edu/are-mercenaries-in-ukraine/ (both accessed 30 June 2022).

3 Address by the President of the Russian Federation, Kremlin, 24 February 2022, available at: http://
en.kremlin.ru/events/president/transcripts/67843 or (as the Kremlin’s websites are currently often unavailable)
the address could be also found at: https://rusemb.org.uk/fnapr/7088 (both accessed 30 June 2022). See also
the Letter dated 24 February 2022 from the Permanent Representative of the Russian Federation to UN
addressed to the Secretary-General, $/2022/154, 5 March 2022.
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NATO" arelegally unacceptable, as the last group of states neighbouring with Russia
which joined NATO - namely Poland, Lithuania, Latvia, and Estonia — did soin 1999
or 2004; thus itis ridiculous to refer to an accession process which took part 20 years ago
to justify the use of force against another neighbor state which is nota NATO member.
The UN Charter is very clear in Art. 2(1) about the sovereign equality of states, which
implies the right to shape their foreign policy and security, including choice of military
alliance(s), according to their free will. Analysis of the documentation of NATO-Rus-
sian relations' clearly proves NATO’s will to cooperate with Russia on its terms; and
even in the case of such blatant ongoing aggression against a sovereign state, NATO
limited itself to statements that it will defend the territory of its members. Neither the
UN Charter, nor customary law recognize a right to use force in order to prevent a state
from joining a particular security organization.

Russia opted to use the same maneuver as in the case of Crimea, so it recognized
the two separatist republics as states on 21 February 2022, and then claimed that
was acting in the “execution of the treaties of friendship and mutual assistance with
the Donetsk People’s Republic and the Luhansk People’s Republic, ratified by the
Federal Assembly on February 22” in their request to act in collective self-defence.
However, Russian recognition of the two separatist republics did not create new
states,'” thus no authorities from Donetsk or Luhansk could ask for Russia’s inter-
vention on their behalf.'®

Moreover, it is very much subject to debate whether or not the population living
in Donbas had a right to secede in order to secure its right to self-determination.

' See the following excerpt from the Address by the President of the Russian Federation (zbidem)
concerning:
thefundamental threats which irresponsible Western politicians created for Russia consistently, rudely
and unceremoniously from year to year. I am referring to the eastward expansion of NATO, which
is moving its military infrastructure ever closer to the Russian border. (...) Even now, with NATO’s
eastward expansion the situation for Russia has been becoming worse and more dangerous by the
year. Moreover, these past days NATO leadership has been blunt in its statements that they need to
accelerate and step up efforts to bring the alliance’s infrastructure closer to Russia’s borders. In other
words, they have been toughening their position. We cannot stay idle and passively observe these
developments. This would be an absolutely irresponsible thing for us to do. Any further expansion
of the North Atlantic alliance’s infrastructure, or the ongoing efforts to gain a military foothold of
the Ukrainian territory, are unacceptable for us. Of course, the question is not about NATO itself.
5 J.A. Green, Ch. Henderson, T. Ruys, Russia’s Attack on Ukraine and the Jus Ad Bellum, Journal on the
Use of Force and International Law (2022), published online, DOI: 10.1080/20531702.2022.2056803, pp. 5 ft.
'¢ R. Kupiecki, M. Menkiszak (eds.), Documents Talk NATO-Russia Relations After the Cold VWar, The Polish
Institute of International Relations, Warszawa: 2020, available at: https://bit.ly/3N3p5pK (accessed 30 June 2022).
17 Tt is too early to state that both people’s republics have “capacity to enter into relations with the other
states”, which is one of the qualifications of a state mentioned in Art. 1 of the 1933 Montevideo Convention
on the Rights and Duties of States (165 LN'TS 19). Despite support for Russia’s policy towards the Donetsk
and Luhansk regions expressed by few states (e.g. Belarus, Central African Republic, Nicaragua, Sudan, Syria
or Venezuela), so far none of them have officially recognized either of the republics.
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Firstly, there is no distinct “people” in Donbas to whom the right to self-determi-
nation could apply (interestingly, the Russian-speaking population is affected by
Russia’s military operations to the same extent as the Ukrainian speakers); second-
ly, the right to self-determination is nowadays understood as the right to exercise
a certain autonomy (which could be understood as the request to establish a special
regime)."”” The lack of the progress in the establishment of such a special regime for
Donbas raises concerns, but there were no massive human rights violation which
would justify the use of force in order to execute the remedy of secession (and in
any case the involvement of a third state would still be unlawful).* Thirdly, there
is no information about any use of force which would amount to an armed attack
against the allegedly-independent Luhansk and Donetsk People’s Republics, which
excludes references to self-defence as it is understood in the UN Charter and inter-
national customary law.

Russia has argued that it is acting in defence of the Russian (i.e. Russian-speak-
ing) people. However, the alleged genocide against Russian people in Donbas was
not noted by any human rights body nor the OSCE, which closely monitors the
situation in the region. In addition, the Responsibility to Protect (R2P) doctrine
endorsed by the UN in the 2005 World Summit Outcome Document (paras. 138-
140) still requires actions within the framework of the UN Charter to be based on
either the concept of self-defence (i.e. an armed attack is required to use force) or on
authorization by the Security Council (SC). Russia has never attempted to discuss
the situation in Donbas as a situation requiring the SC’s action based on the R2P
concept. It has never used any peaceful means to settle disputes (fact-finding com-
mittees; the International Court of Justice (IC]); human rights-based claims, except
app. no. 36958 of 22 July 2021 in European Court of Human Rights focused on
the situation in Crimea, etc.) to verify information about the alleged crimes com-
mitted against the Donbas population. Consequently, the awaited conclusions of
the IC]J concerning the question whether acts of genocide occurred in the Luhansk
and Donetsk oblasts of Ukraine; and whether on that basis Russia could recognize

'8 The legality of interventions in a civil war is debatable; see Ch. Redaelli, Intervention in Civil Wars.
Lffectiveness, Legitimacy and Human Rights, Oxford University Press, Oxford: 2021.

¥ G. Wilson, Crimea: Some Observations on Secession and Intervention in Partial Response to Miillerson and
Tolstykh, 14 Chinese Journal of International Law 217 (2015), p. 219; Th. Christiakis, Les conflits de secession
en Crimée et dans Uest de ["Ukraine et le droit international, 141 Journal de droit international 733 (2014), pp.
7371t; see also the oft-cited case of the Supreme Court (Canada), Reference re. secession of Quebec, Judgment,
20 August 1998, 2 SCR 217, paras. 126 and 138.

0 See e.g. UN Office of the High Commissioner, Report on the Human Rights Situation in Ukraine,
1 August 2021-31 January 2022, 28 March 2022, available at: https://www.ohchr.org/en/documents/country-
reports/report-human-rights-situation-ukraine-1-august-2021-31-january-2022 (accessed 30 June 2022).
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the so-called “Donetsk People’s Republic” and “Luhansk People’s Republic” and
implementa “special military operation” against Ukraine cannot be overestimated.”"

Even if any of the above-mentioned justifications based on a broadly understood
right to self-defence would be found convincing by anyone, the use of force in
self-defence must still comply with the principles of necessity and proportionality.*
A full-fledged invasion, including the siege of Kyiv and bombardment of Western
part of Ukraine, are prima facie questionable from the point of view of propor-
tionality.*® Although Russia could claim that such a massive military operation was
necessary to prevent any further armed attacks from Ukraine,* an operation aimed
at changing the regime is unacceptable from the point of view of the principle of
proportionality and the general respect for the sovereignty and independence of
states. Itis true that Western states did a lot to undermine the current legal regime?
by the 2003 military operation against Iraq (or expanding its actions, originally based
in UN SC resolution 1973 of 2011, by the abuse of the institution of no-fly zone
Libya to topple Qaddafi), and Russia could compare its politics of denazification
to e.g. “de-Baathification”.*® Interestingly, Russia during the war has started to use
the argument of the alleged works of Ukraine on dirty bombs and tactical nuclear
weapons,” so sooner rather than later Russia will definitely refer to the need to
prevent the use of weapons of mass destruction, i.e. the same explanation which
USA used in 2003. Tellingly, in Putin’s Address of 24 February 2022 the Western
operations against Serbia, Iraq, Syria, and Libya were mentioned. However, these
isolated breaches of the prohibition to use force did not establish any new custom-

! International Court of Justice, Press Release No. 2022/4, Ukraine institutes proceedings against the Russian
Federation and requests the Court to indicate provisional measures, 27 February 2022, available at: https://www.
icj-cij.org/public/files/case-related/182/182-20220227-PRE-01-00-EN.pdf (accessed 30 June 2022).

* Seee.g. 1CJ, Oil Platforms (Islamic Republic of Iran v. United States of America), Judgment, 6 November
2003, ICJ Rep 2003, p. 161, paras. 73, 77.

» Cf. ICJ, Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v. Uganda,
Judgment, 19 December 2005, ICJ Rep 2005, p. 168, para. 147 (“The Court cannot fail to observe, however,
that the taking of airports and towns many hundreds of kilometers from Uganda’s border would not seem
proportionate to the series of transborder attacks it claimed had given rise to the right of self-defence, nor to
be necessary to that end”).

* On the problems related with the assessment of proportionality in the use of force, see J. Gardam,
Necessity, Proportionality and the Use of Force by States, Cambridge University Press, Cambridge: 2004, pp.
1551 D. Kretzmer, The Inherent Right to Self-Defence and Proportionality in Jus Ad Bellum, 24(1) European
Journal of International Law 235 (2013).

> See more P. Grzebyk, Impact of Western military interventions on the evolution of law on use of force, in:
M. Madej (ed.), Western Military Interventions After the Cold War. Evaluating the Wars of the West, Routledge
London: 2019, pp. 188 ff.

*¢ Term “de-Baathification” means the purge of thousands of former members of Saddam Hussein’s
Baath Party from the public service positions, mostly from the government and from the Iraqi security
services. See e.g. https://www.cfr.org/backgrounder/iraq-debaathification (accessed 30 June 2022).

7 Reuters, Russia, without evidence, says Ukraine making nuclear “dirty bomb”, The Intercept, 6 March
2022, available at: https://reut.rs/3FFA8TK (accessed 30 June 2022).
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ary law (abusus non tollit usum). Russia frequently and (rightly) severely criticized
the Western operations in Serbia, Iraq, Syria or recently in Afghanistan,* thus itis
illogical for it to rely on them as precedents in order to commit its own aggression
in 2022.

The aforementioned UNGA Resolution 3314, implies that a state can commit
several acts of aggression (i.e. that the state is responsible for aggression as such; but
that within an ongoing aggression subsequent acts of aggression can be committed
and can be treated separately). This also implies that, for example, the occupation
of Crimea which commenced in 2014 does not give any right to expand the aggres-
sion by other acts of aggression. The underlying idea is to separate different acts of
aggression in order to put pressure on an aggressor to stop each of them and pre-
vent further ones (which is why in Art. 3(a) of the UNGA Resolution 3314 States
decided to separate invasion, occupation, and annexation in order to not suggest
that an invasion must result in occupation or annexation).

Commission of the chain of acts of aggression (no matter how stretched-out
over time) cannot be justified by the classification of a situation as an international
armed conflict (or — as some prefer — as the situation to which the law of inter-
national armed conflicts is applied) in light of international humanitarian law.
This is emphasized by the preamble of 1977 Protocol Additional to the Geneva
Conventions, and relating to the protection of victims of international armed con-
flicts (AP I),”” which emphasizes “that nothing in this Protocol or in the Geneva
Conventions of 12 August 1949 can be construed as legitimizing or authorizing
any act of aggression or any other use of force inconsistent with the Charter of the
United Nations.” The fact that there is ongoing conflict between particular states
due to the occupation of a part of territory claimed by both states does not give
the right to escalate and commit other acts of aggression. That is why, for example,
some states officially declared the incident of 25 November 2018 in Kerch Strait
(when Ukrainian warships attempting to pass through Kerch Strait from the Black
Sea to the Azov Sea were blocked by a Russian tanker and subsequently attacked by
Russian forces) as a separate act of aggression of Russia against Ukraine.”

Consequently, the “special military operation” Russia started in February 2022
must be classified as a flagrant breach of the UN Charter and as an aggression, which

* Seee.g. S/PV.8848, 30 August 2021.

» Protocol additional to the Geneva Conventions of 12 August 1949, and relating to the protection of
victims of international armed conflicts (Protocol I) (adopted 8 June 1977, entered into force 7 December
1978), 1125 UNTS 3.

30 See e.g. the reactions of Estonia (https://bit.ly/3yseeBx), Lithuania (https://bit.ly/39U9%fb), the UK
(https://bitly/3w6isNV) (both accessed 30 June 2022).
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was confirmed in the UN General Assembly* and Human Rights Council®* in
their resolutions. The same conclusion was confirmed in statements of the Institut
de Droit International,” International Law Association,** American Society of In-
ternational Law,* European Society of International Law,* and in many national
ILA branches statements”, i.e. by members of bodies devoted to the analysis of
international law norms.

The prohibition of aggression is a peremptory norm,* thus its violation triggers
certain obligations on the part of the international community if a breach of such
obligation is serious, i.e. it involves a gross or systematic failure by the responsible
state to fulfill its obligations. As Russia systematically attacks Ukraine and has
committed and continues to commit various acts of aggression, there is no doubt
that the breach is serious. In Art. 41 of the 2001 Articles on State Responsibility
for Internationally Wrongful Acts® (as well as in Art. 42 of the 2011 Articles on In-
ternational Organizations’ Responsibility for Internationally Wrongful Acts*), the
International Law Commission stressed that the international community should
cooperate to bring an end, through lawful means, to any serious breach of this kind
of norm; and additionally it should not recognize as lawful a situation created by
such a serious breach, nor render aid or assistance in maintaining such a situation.
This conclusion was described as “now recognized in international law” in the Com-
mentary to the 2019 Draft Conclusions on Peremptory Norms of International
Law.*' Consequently, states cannot invoke, for example, neutrality laws (regulated

31 A/ES-11/1, 2 March 2022.

2 A/HRC/RES/49/1, 7 March 2022.

3 Déclaration de lnstitut de Droit International sur [’/Aggression en Ukraine, 1 March 2022, available at:
hetps://www.idi-iil.org/fr/declaration-de-linstitut-de-droit-international-sur-lagression-en-ukraine/ (accessed
30 June 2022).

3 ILA Statement on the Ongoing and Evolving Aggression in and against Ukraine, 3 March 2022, available
at: hteps://www.ila-hq.org/index.php/news. See also Statement by Members of the International Law Association
Committee on the Use of Force, 4 March 2022 published in many languages on https://bit.ly/39guRWx (both
accessed 30 June 2022).

3 Statement of ASIL President Catherine Amirfar Regarding the Situation in Ukraine, 23 February 2022,
available at: https://www.asil.org/sites/default/files/pdfs/ASIL_Statement_Situation_in_Ukraine.pdf (accessed
30 June 2022).

3¢ Statement by the President and the Board of the European Society of International Law on the Russian
Aggression against Ukraine, 24 February 2022, available at: https://bit.ly/3kZEeMX (accessed 30 June 2022).

7 See https://www.ila-hq.org/index.php/news; the Polish Branch published its statement on
22 February 2022, available at https://przegladpm.blogspot.com/2022/02/list-grupy-polskiej-ila.html (accessed
30 June 2022). There is also additional Statement of Polish Lawyers of 4 March 2022 available in the section
Polish Practice in International Law in current volume.

3 See e.g. Yearbook of the International Law Commission, 2001, vol. II, Part Two (A/56/10), p. 85.

¥ Ibidem.

40 Yearbook of the International Law Commission, 2011, vol. II, Part Two, A/66/10.

I Report of the International Law Commission on the Work of its 71st Session (29 April - 7 June and 8 July — 9
August 2019), UN Doc A/74/10, p. 194. In the Commentary to the 2001 Articles on State Responsibility for
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in the 1907 Hague Convention (V) respecting the Rights and Duties of Neutral
Powers and Persons in Case of War on Land and in the 1907 Hague Convention
(XTII) concerning the Rights and Duties of Neutral Powers in Naval War), as the
current international system does not allow for neutrality in response to violations
of such peremptory norms as the prohibition of aggression. Arts. 2(5) and 2(6) of
the UN Charter require solidarity with the attacked state. In the case of Russia’s
aggression, it has been impossible to achieve a UN SC resolution condemning its
action and imposing enforcement measures, which is why the “Uniting for Peace”
procedure was adopted®, as a result of which the UN SC can call an emergency
session of the GA, which can then make appropriate recommendations based on
the UN Charter principles. This procedure was commenced with the UN SC Res-
olution 2623 of 27 February 2022, and now it is possible to use the GA and refer
to its decisions in order to end serious breaches of peremptory norms.*

The international community has positive obligations in response to the breach
of a peremptory norm, with inaction and disturbance of efforts on the part of other
states to apply international procedures to stop the breach of the peremptory norm
being a violation of these obligations. These obligations should also impact, for
example, the interpretation of conventions such as the 1936 Montreux Conven-
tion Regarding the Regime of the Straits,* which were part of the system where
neutrality played greater role, but now they need to be interpreted in light of the
UN principles, including the prohibition to use force and solidarity with the victim
of aggression.

Two consequences of serious breaches of peremptory norms for the international
community must be mentioned. Firstly, no state in the world can support Russia in its
aggression. This would mean that any transfer of weapons to Russia, services provided
to Russian military staff, or engagement in trade which is clearly a source of financing
current aggression are prohibited. Secondly, in light of the statement of the GA in
resolution A/ES-11/1 of 2 March 2022, in which it deplored “in the strongest terms
the aggression by the Russian Federation against Ukraine in violation of Article 2 (4)
of the Charter” and demanded that “the Russian Federation immediately cease its
use of force against Ukraine and to refrain from any further unlawful threat or use of
force against any Member State”; the adoption of the resolution of the Human Rights
Council no. 49/1 of 7 March 2022 which “[cJondemns in the strongest possible terms

Internationally Wrongful Acts, A/56/10, p. 114, the conclusions concerning obligations of states to cooperate
to end serious breaches of peremptory norms were described as those which “may reflect the progressive
development of international law.”

2 A/377(V), 3 November 1950.

# See more R.J. Barber, Cooperating Through the General Assembly to End Serious Breaches of Peremptory
Norms, 71 International and Comparative Law Quarterly 1 (2022).

4 173 LNTS 213.
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the human rights violations and abuses and violations of international humanitarian
law resulting from the aggression against Ukraine by the Russian Federation”; and the
ICJ’s order of 16 March 2022 on provisional measures in which the Court indicated
that “the Russian Federation shall immediately suspend the military operations that
it commenced on 24 February 2022 in the territory of Ukraine”, no state can claim
thatitis unaware of the circumstances of the internationally wrongful act. Therefore,
any cooperation with the aggressor (e.g. transfer of weapons) could be classified as
aid or assistance in the commission of an internationally wrongful act (Art. 16 of the
ILC’s Articles on State Responsibility), which is itself a breach of a peremptory norm.
Consequently counter-measures should (not “could”) be applied against any aiding/
assisting state, as once again the international community’s obligation is triggered
according to Art. 42 of the aforementioned ILC Articles. Even if states have different
views concerning the scope and type of the response which needs to be undertaken,

they undoubtedly need to assess the situation and work on the recommendations
within the GA.

2. INTERNATIONAL HUMANITARIAN LAW

The conflict between Russia and Ukraine is an international armed conflict, to which the
1907 Hague Convention (IV) respecting the Laws and Customs of War on Land with
its Regulations;* the 1949 Geneva Conventions on Protection of War Victims and its
1977 Protocol Additional relating to the Protection of Victims of International Armed
Contflicts; as well as the 1954 Convention for the Protection of Cultural Property in the
Event of Armed Conflict, together with its first protocol* are all applicable. Ukraine
and Russia are parties to all of these agreements, as well as subject to the binding rules of
customary law.*” Unfortunately, in October 2019 Russia withdrew from the declaration
made by the Union of Soviet Socialist Republics at the time of the ratification of the
Additional Protocol I in accordance with Art. 90(2), recognizing ipso facto and without
special agreement, in relation to any other High Contracting Party accepting the same
obligation, the competence of the International Fact-Finding Commission. Therefore,
in the case of any violation of IHL, it is impossible, without a separate agreement, to
engage the International Humanitarian Fact-Finding Commission. However, it should
be added that even before 2019 Ukraine was also not willing to engage the aforemen-
tioned Commission to verify allegations concerning war crimes.

* Available at: https://ihl-databases.icrc.org/ihl/ INTRO/195 (accessed 30 June 2022).

“ Convention for the Protection of Cultural Property in the Event of Armed Conflict with the Protocol
(adopted 14 May 1954, entered into force 7 August 1956) 249 UNTS 240.

¥ J.-M. Henckaerts, L. Doswald-Beck, Customary International Humanitarian Law, Vol. I-1II, Cambridge
University Press, Cambridge: 2005; updated online version available at: https://ihl-databases.icrc.org/customary-
ihl/eng/docs/home (accessed 30 June 2022).
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In the assessment of the legality of the means of warfare used in the current war,
in which Russia has allegedly used landmines, cluster munitions, thermobaric,
vacuum bombs, and white phosphorus, it needs to be stressed that neither Russia
nor Ukraine are parties to the 1998 Oslo Convention on Cluster Munitions; nor is
Russia is a party to 1997 Ottava Convention on the Prohibition of the Use, Stock-
piling, Production and Transfer of Anti-Personnel Mines and on Their Destruction;
while Ukraine deposited its documents of ratification in December 2005, and it
ratified the 1996 Amended Protocol II to the 1980 Convention on Prohibitions
or Restrictions on the Use of Mines, Booby-Traps and Other Devices. In addition,
according to Customary Rules 81-82 “when landmines are used, particular care must
be taken to minimize their indiscriminate effects” and “a party to the conflict using
landmines must record their placement, as far as possible.” Based on these binding
customary rules, Russia is obliged to at least warn about the planting of landmines
and to use only those landmines which can be detected with standard demining
equipment; meaning that Russia cannot use booby-traps which are in the form of
apparently harmless portable objects, such as children’s toys (e.g. butterfly mines
which look like toys*). Ukraine, as it is a party to the Ottava Treaty, should not use
landmines at all, but Russia accuses it of violation of its obligations and denies any
use of landmines on its part.*’

The mere use of cluster munitions or landmines is not considered as a war crime
in light of the Rome Statute, therefore it is difficult to argue that landmines or cluster
munitions should be considered as weapons which are by their nature intended to
cause superfluous injury or unnecessary suffering, or which are inherently indiscrim-
inate in violation of the international law of armed conflicts.’® Nevertheless, even if
this weapon is not prohibited it still cannot be used in an indiscriminate manner,
e.g. in cities where there is a dense urban environment, where it is impossible to
distinguish military targets from civilian objects, or against the civilian population,
and these kinds of actions are classified as war crimes.*!

Both states to the conflict, as parties to the 1980 Convention on Certain Con-
ventional Weapons®* together with all its protocols, should not use, for example,
any weapon the primary effect of which is to injure by fragments which escape de-

® W. Wilde, Fact Check: Is Russia using butterfly mines in Ukraine?, DW, 15 March 2022, available at:
https://www.dw.com/en/fact-check-is-russia-using-butterfly-mines-in-ukraine/a-61120270 (accessed 30 June
2022).

42 See e.g. RIA Novosti news, available at: https://ria.ru/20220302/dnr-1776111551.html, 2 March 2022;
https://ria.ru/20220302/miny-1776096271.html; 2 March 2022 (both accessed 30 June 2022).

0 Art. 35(2) API; Art. 8 Rome Statute; Arts. 70-71 of the Customary Rules of THL.

U Art. 57(4) AP T; Art. 8(2)(b)(i) and (ii) and (iv) Rome Statute.

52 Convention on Prohibitions or Restrictions on the Use of Certain Conventional Weapons which may

be deemed to be Excessively Injurious or to have Indiscriminate Effects (with Protocols I, I and III) (adopted
10 October 1980, entered into force 2 December 1983), 1342 UNTS 137.
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tection in the human body by X-rays (therefore the use of Molotov Cocktail against
soldiers is prohibited, as the result of such an attack is that small pieces of glass can
remain in the human body); nor can incendiary weapons be used against civilian
populations, individuals, or objects. It is also prohibited to attack, by air-delivered
incendiary weapons, a military objective located within a concentration of civilians.
In the case of other than air-delivered incendiary weapons, their use is possible when
a targeted military objective is clearly separated from a concentration of civilians
and all feasible precautions are taken with a view to limiting the incendiary effects
to the military objective and to ensure the avoidance, and in any event to minimize,
the incidental loss of civilian life, injury to civilians, and damage to civilian objects.
However, thermobaric (vacuum) bombs or white phosphorus are not classified as
incendiary weapons, as they are not primarily designed to set fire or to cause burn
injuries, although they depend on a chemical reaction. For example, in the case of
thermobaric bombs, their aim is to generate blast and pressure; its primary task is not
to set fire. It is tempting to consider a thermobaric weapon as causing superfluous
injury or unnecessary suffering (Art. 35(2) AP I) as “it just blows your lungs out
of your mouth. It kind of turns you inside out”,”® but at the same time it “is not
calculated to inflict suffering beyond that justified by military necessity.”>* As this
kind of weapon is in the arsenal of “specially interested states” — i.e. China, UK,
USA and Russia — it is impossible to deduct that this weapon is, based on customary
law, considered as indiscriminate by nature.

Therefore, Russia can legally use cluster munitions, landmines, incendiary weap-
ons, and thermobaric bombs or white phosphorus against military targets in general.
These means cannot however be used — the same as with any other kind of weapon
— against civilians and civilian objects and they cannot be used in a manner which
would be indiscriminate — for example in densely populated urban areas, or when it is
possible to use some other kind of weapon to achieve the same military results without
exposing civilians to risk of death or injury.> It is worth recalling that Russia recently
supported the adoption of several UN SC resolutions or presidential statements in
which it noted the “threats posed by landmines, explosive remnants of war (ERW) and
improvised explosive devices (IEDs).”* It is thus all the more disturbing that Russia
has no problems with causing those threats in the current conflict.

>3 L. Greenemeier, What is the ‘Mother of All Bombs’ That the US Just Dropped on Afghanistan, Scientific
American, 13 April 2017, available at: https://bit.ly/3w4dVv4 / (accessed 30 June 2022).

> M. Montazzoli, Are Thermobaric Weapons Lawful, Liber Institute, 23 March 2022, available at: https://
lieber.westpoint.edu/are-thermobaric-weapons-lawful/ (accessed 30 June 2022).

>5 ODIHR, Report on Violations of International Humanitarian and Human Rights Law, War Crimes
and Crimes against Humanity Committed in Ukraine since 24 February 2022 by Professors Wolfgang Benedek,
Veronika Bilkovd and Marco Sassoli, ODIHR.GAL/26/22/Rev.1, 13 April 2022, p. 31.

% Just in 2021, see e.g. S/RES/2589, 18 August 2021; S/RES/2592, 30 August 2021; S/RES/2612,
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In the first two days of the current escalation of the conflict, Russians were
attacking mainly military targets (military airports; deposits of weapon or fuel,
Ukrainian armed forces etc.). Unfortunately, in the following days civilian buildings
were destroyed by Russian armed forces, such as schools, kindergartens, apartments,
hospitals etc. In all these cases, without proper fact finding it is impossible to state
whether international humanitarian law was violated, as it has to be verified wheth-
er all those objects maintained their civilian character - in other words it must be
verified that they were not used or planned to be used for military purposes.”” It
is telling that Russia in each case when a hospital or school has been bombed has
justified its attack by stressing that it was used, for example, by a certain battal-
ion;”® or supplying reprints of alleged intercepted talks between soldiers in which
they complain that particular apartments are housing both civilians and fighters,”
which would turn those apartments into military targets. Attacks on humanitarian
corridors were justified by Russia by the fact that Ukrainians allegedly used school
buses for manoeuvre shelling,*” and in the case of the theatre of Mariupol — which
sheltered hundreds of civilians — the explosion was allegedly provoked by Ukrainians
as Russia did not engage in any attack at that time.*' Similarly, an attack on a televi-
sion tower was justified by the argument that this tower was part of the Ukrainian
military infrastructure.*® All these justifications might well be examples of lies, but
without objective verification it would be difficult to talk about the responsibility
of Russia and its soldiers. It also must be stressed that despite the fact that the
Ukrainians are defending their country against aggression, this does not give them
more rights under IHL. Ukrainian combatants (including their commanders, as

20 December 2021; S/PRST/2021/8, 8 April 2021.

57 Art. 52(2) AP I. It s telling that in the draft of the resolution submitted by Belarus, Democratic People’s
Republic of Korea, the Russian Federation, and Syrian Arab Republic in Security Council (5/2022/231) on
23 March 2022 it was emphasized that the SC “Demands from all parties concerned full respect for provisions
of international humanitarian law in connection with objects indispensable to the survival of the civilian
population and civilian infrastructure that s critical to enable the delivery of essential services in armed conflict,
and to refrain from deliberately placing military objects and equipment in the vicinity of such objects or in
the midst of densely populated areas, as well as not to use civilian objects for military purposes.” As can be
seen, the protection of civilian objects was thus linked with the reminder that they cannot be used for military
purposes and their protection can be secured only if they are not in the vicinity of military objectives.

38 See e.g. statements of Dmitry Polyanskiy, First Deputy Permanent Representative of Russia to the UN
of 9 March 2022, available at: https://twitter.com/Dpol_un/status/1501688008621363205; or statement of
7 March 2022, available at: https://russiaun.ru/en/news/070322n (both accessed 30 June 2022).

5? See Twitter account of Ukrainian Parliament, e.g. https://bit.ly/37ChXBz (accessed 30 June 2022).

@ See e.g. statements of Michail Mizincev of 10 March 2022 cited in: https://russian.rt.com/ussr/
news/974261-ognevye-tochki-v-avtobusah; or statements of Vladimir Putin of 9 March 2022 cited in: http://
kremlin.ru/events/president/news/67953 (both accessed 30 June 2022).

¢! See e.g. https://bit.ly/3wn4Psh (accessed 30 June 2022).

¢ See https://russian.rt.com/ussr/news/969829-minoborony-udar-sbu-pso (accessed 30 June 2022); as
well as the analysis of the attacks against television towers in ODIHR report, supra note S5, p. 27.
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well as the commander-in-chief, who is the President of Ukraine) are legal targets;
those civilians who are taking part in hostilities, i.e. throw Molotov cocktails, dis-
turb the movement of military vehicles, provide strategic information to Ukrainian
armed forces, steal military equipment etc. are also not protected during this kind
of engagement and can be attacked.®’ The fact that the President of Ukraine was
urging its own population to fight against the “occupants™* could be understood
as encouragement to form and participate in levée en masse. While civilians who
join levée en masse are entitled to the status of combatants/prisoners of war, at the
same they lose their protection against attacks and thus they can be lawfully killed.*

There are some facts from Mariupol, Bucha, Irpin and many other Ukrainian
cities and villages which are against the Russian narration of the complete legality
of their conduct of hostilities. Even if sieges are allowed, Russia should not prevent
the delivery of humanitarian aid, as starvation is prohibited and its use as a method
of warfare is a war crime.* Forcing men from Donbas to serve in the Russian army
is also a war crime, as Donbas is still Ukrainian territory and compelling its citizens
to serve in a hostile army is prohibited.*” In addition, the extremely high number
of destroyed hospitals and schools and the total destruction of the city of Mariupol
indicates an indiscriminate conduct of hostilities, which is a war crime.®® Also, the
destruction of agricultural infrastructure and killing of farmers trying to cultivate
the soil is a war crime, as these are civilians and farmlands are objects indispensable to
the survival of the civilian population.®” Kidnapping, taking as hostages, or shooting
public officials are also war crimes;™ as is attacking protesters in the occupied cities,

¢ See Art. 51(3) AP L.

¢ S. Watts, Are Molotov Cocktails Lawful Weapons?, Liber Institute, 2 March 2022, available at: https://
lieber.westpoint.edu/are-molotov-cocktails-lawful-weapons/ (accessed 30 June 2022).

% Art. 4(6) GC Il and Art. 48 AP L.

¢ Art. 8(2)(b)(xxv) Rome Statute; Art 51(1) AP I. See information from ICRC on its team being unable
to reach Mariupol, 1 April 2022, available at: https://www.icrc.org/en/document/ukraine-icrc-team-unable-
reach-mariupol-renewed-attempt-tomorrow (accessed 30 June 2022). See also T. Dannenbaum, Siege Starvation:
A War Crime of Societal Torture, 22 Chicago Journal of International Law 368 (2021-2022).

¢ Art. 8(2)a(v) and (b)(xv) Rome Statute; Art. 23(h) 1907 HR; Art. 130 GCIII; Art. 147 GCIV. See also
Reuters, Conscripts sent to fight by pro-Russia Donbas get little training, old rifles, poor supplies, 4 April 2022,
available at: https://reut.rs/3L730da (accessed 30 June 2022).

¢ Art. 8(2)(b)(iv) Rome Statute; Art. S1(4) AP I. K. Collins et al., Russia’s Attacks on Civilian Targets
Have Obliterated Everyday Life in Ukraine, New York Times, 23 March 2022, available at: https://nyti.
ms/3FDknwf; M. Wall, Russia’s devastation of Mariupol, Ukraine visible from space in satellite photos, Space
25 March 2022, available at: https://www.space.com/russia-ukraine-invasion-mariupol-damage-satellite-photos
(both accessed 30 June 2022).

@ Art. 8(2)(b)(xxv) Rome Statute; Art. 54(2) AP L. Iurii Mykhailov, Russian Bomb AG Machinery
Warehouses, Says Ukrainian AG Journalist, Successful Farming, 15 March 2022, available at: https://bit.
ly/3ssOtOh (accessed 30 June 2022).

70 Art. 8(2)(a)(i) and (viii) and (b)(i) Rome Statute; Art. 147 GC IV; Art. 11 AP 1. See also CBS,
Russian troops tortured and executed a village mayor and ber family, Ukrainian officials say, CBS News,
4 March 2022, https://cbsn.ws/3N60O¢js (accessed 30 June 2022).
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as protesting is not direct participation in hostilities and in this case law enforcement
measures must be applied.” Last but not least, shooting persons in Russian hands
without a proper trial is a war crime, as is torturing or raping anyone.72

All the violations of IHL committed by Russian armed forces result in the
responsibility of Russia (as is also the case of the Ukrainian armed forces which
are accused of, for example, abuse of prisoners of war or using illegal means and
methods of warfare, including attacks against civilian objects™). All those violations
which amount to war crimes entitle states to prosecute individuals (including the
commanders and civilian superiors who did not prevent them and did not repress
them™).

Inasmuch as the basic rules of international humanitarian law are considered
as peremptory norms, the above-mentioned comments concerning the obligations
of the international community to respond to the serious breaches of peremptory
norms are relevant in the context of the prevention of war crimes. Those obliga-
tions are emphasized by the letter of common Art. 1 of 1949 GCs and Art. 1 AP I,
which expect all state parties to not only respect IHL but also to ensure respect for
it. As in case of GCs, all states in the world are their parties, which means that all
states in the world need to take concrete actions to prevent any further violations.
An example of this kind of action was the referral of the situation in Ukraine to the
International Criminal Courtand the opening of investigations by some states (e.g.
by Estonia, Germany, Lithuania, Poland, Slovakia, and Sweden).

CONCLUSIONS

Russia violated the prohibition of threat or use of force enshrined in Art. 2(4) of
the UN Charter. Due to the gravity of its violations, undoubtedly Russia has com-
mitted and is still committing acts of aggression. In an international armed conflict
such as the one ongoing on the territory of Ukraine, all four 1949 GCs and 1977
AP I are applicable, as well as the 1907 HC IV with its annex and the 1954 Hague
Convention with its first protocol, and customary law. Unfortunately, the facts
clearly demonstrate the basic rules of international humanitarian law have been and

7t Art. 8(2)(b)(i) Rome Statute; Art. 147 GC IV; Art. 11 AP 1. R. Sulivan, Russian troops open fire on
Ukrainian protesters’ in Kherson, The Independent, 21 March 2022, available at: https://bit.ly/38khzrO
(accessed 30 June 2022).

72 Art. 8(2)(a)(i), (ii) and (iii) Rome Statute; Art. 130 GC IIL; Art. 147 GCIV; Art. 11 AP L. T. John etal,,
Bodies of ‘executed people’ strewn across street in Bucha as Ukraine accuses Russia of war crimes, CNN, 3 March
2022, available at: https://edition.cnn.com/2022/04/03/europe/bucha-ukraine-civilian-deaths-intl/index.
html (accessed 30 June 2022).

7 ODIHR, supra note 55, p. 26.

74 Art. 28 Rome Statute; Art. 87 AP L.
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are being transgressed; i.e. the principle of distinction, principle of proportionality,
and the principle of not causing unnecessary suffering have all been violated. As
the prohibition of aggression and prohibition of certain war crimes are considered
as peremptory norms, this means that the international community (states and in-
ternational organizations) has a legal obligation to undertake appropriate measures
to stop violations and to not recognize the results of those violations. No subject
of international law can support an aggressor, as this could amount to aiding and
assisting in aggression, and in consequence would constitute a violation of obliga-
tions to properly react to the serious breaches of peremptory norms.
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Itis nothing new that there are a lot of territorial conflicts worldwide. In the area of
post-Soviet space alone, there are more-or-less seven active conflicts — in Azerbaijan
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(Nagorno-Karabakh); Georgia (Abkhazia and South Ossetia); Moldova (Transni-
stria); Russia (Chechnya); and Ukraine (Crimea and the Donbas).

‘What might come as a surprise to many observers however is that these conflicts are the
direct results of a particular international law rule — called ##7 possidetis (juris) — which has
been used to determine the borders of most of the existing United Nations (UN) Member
States. Given this pivotal role in shaping the political map of the world and its long history
of application, many scholars give #¢7 possicetis the prestigious label of a “doctrine”.

Uti possidetis has a dual role in the post-Soviet space. Its utilization helped to
make the breakup of the Union of Soviet Socialist Republics (USSR) relatively
peaceful, but the price to pay was the subsequent territorial conflicts.

The main research question of this article is how an in-depth understanding of u#7
possidetis and its application in the 1990s can both explain as well as to help mediate
the post-Soviet territorial conflicts in Ukraine. While the approach is mainly legal in
nature, section 3 presents a proposal for a political solution to the conflicts in Ukraine.

The outline of the article is as follows: Section 1 establishes the international
legal rules concerning territory, with focus on 7 possidetis and the proposed con-
flict-resolution formula based on it. Section 2 summarizes the relevant history of
Ukraine and Crimea. Section 3 combines the proposed formula with the facts in
the case of Ukraine, and the article ends with analytical conclusions.

1. LEGAL RULES CONCERNING TERRITORY

Three main legal rules concerning territory are the right to self-determination; the
territorial integrity of states; and 7 possidetis. The first two are more commonly
used, but also often in contradiction with one another. All peoples have a right to
self-determination, but an external and tangible form of this self-determination (i.e.
secession) is usually blocked by the host state’s right to territorial integrity. All else
being equal, territorial integrity takes priority and unilateral secession is prohibited.”

However, the dissolution of a state works according to a different legal formula.
The framework changes, as there is no longer a host state whose territorial integrity
is to be protected. In this case, the primary rule is the peoples’ right to self-deter-
mination, and the third rule — u#7 possidetis — is used to determine the boundaries
of the emerging states. Accordingly, in 1991 Ukraine had a right to become an
independent state as there was no longer a need to protect the territorial integrity
of the (dissolved) USSR. Crimea did not have the same right as it was formally part
of Ukraine, which had a right to territorial integrity.

> Confirmed for example by the UNGA Resolutions 2625 (Declaration of principles of international
law, 24 October 1970) and 61/295 (13 June 2007), both of which state that the right to self-determination
cannot be construed as dismembering or impairing the territorial integrity of states.
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1.1. Uti Possidetis Juris

Uti possidetis is an international legal rule derived from the ancient Roman civil law
principle of uti possidetis, ita possideatis.® It is used — in absence of an agreement
between the parties that settles the question otherwise — as the go-to rule to delineate
emerging state borders wherever there is a case of secession or a state’s dissolution.
In effect, the application of uzi possidetis creates a new, territorially sovereign state
by transforming former administrative borders into international borders at the
moment of independence. For example, in 1957 the United Kingdom accepted
the independence of its colony British Ghana, and u#7 possidetis legally established
within which borders this new state would be constituted. The colonial unit turned
overnight — via universal international recognition and admission to the UN - into
the Republic of Ghana within these former administrative borders and with full
sovereignty over this territory.*

One of the main tenets of uz possidetis is that the emerging states must accept
the pre-existing boundaries. The conceptual logic is that a change of sovereignty
does not, by itself, change the status of a boundary.’” The International Court of
Justice (ICJ) has summarized this in the colonial context in the following manner:

[b]y becoming independent, a new State acquires sovereignty with the territorial base
and boundaries left to it by the colonial power. International law — and consequently
the principle of u#7 possidetis — applies to the new State (as a State) not with retroactive
effect, but immediately and from that moment onwards. It applies to the State as 7z is,
i.e., to the “photograph” of the territorial situation then existing. The principle of #z/

possidetis freezes the territorial title.¢

This smooth transformation poses a challenge, as internal and external borders
serve very different purposes under international law, and states do not normally
regulate their internal borders as possible candidates for external ones.”

Nevertheless, #ti possidetis has been systematically applied and endorsed by the
ICJ and other legal institutions on several occasions.® While at first solely related to

* S.Ratner, Drawing a Better Line: Uti Possidetis and the Borders of New States, 90(4) American Journal
of International Law 590 (1996), p. 593; and P. Hensel, M. Allison, A. Khanani, Territorial Integrity Treaties,
Uti Possidetis, and Armed Conflict Over Territory, paper presented at the conference “Building Synergies:
Institutions and Cooperation in World Politics” (2006), p. 8.

* Ghana Independence Act, 5 & 6 Eliz. 2 (1957) at 1.

> R. McCorquodale, R. Pangalangan, Pushing Back the Limitations of Territorial Boundaries, 12(5)
European Journal of International Law 867 (2001), p. 874.

¢ Frontier Dispute (Burkina Faso v. Mali), Judgment, IC] Rep 1986, p. 554, para. 30.

7 M. Shaw, Peoples, Territorialism and Boundaries, 8(3) European Journal of International Law 478
(1997), pp. 489-490.

& For authoritative statements of u#7 possicetis as a general principle, see e.g. IC], Frontier Dispute, para.
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decolonization, its target group has been expanded greatly in the last 30 years. Thus
uti possidetis is solidifying its status as a general principle or doctrine of international
law, and constitutes the go-to rule in the cases of state dissolution.

Every practical application of u#7 possidetis has called for its adjustment to the
changing paradigms of international law. Here I have identified three main cycles
that have updated the doctrine into the contemporary international law system:
Decolonization of Latin America (1808-1836), Decolonization of Africa (1960s),
and the Socialist Federal Dissolutions (1990s). However, the last cycle has partially
disrupted the doctrine’s evolutionary process, which created several territorial
conflicts. My proposed formula aims to correct this mistake.

1.2. (Uti Possidetis) Meritus

The main idea of the meritus formula is that it was the evolution of u#7 possidetis that
enabled it to produce predictable and legitimate results for the parties concerned. In
this way it had a decent track record of pre-empting violent conflicts over territory.
Unfortunately however this did not take place in the 1990s with the dissolutions
of the USSR and the Socialist Federal Republic of Yugoslavia (SFRY), as the deve-
lopments concerning the right to self-determination were not taken into account.
Accordingly, uti possidetis produced disputed results that have created endemic
territorial conflicts in the successor states.

The functioning logic of ut: possidetis is simple enough. It turns the “picture” of
former administrative borders into a blueprint of the new borders of an emerging
state. However, the key question is which administrative borders. The concept that
not understood by the outside powers in the 1990s was that due to socialist ideology,
the USSR and the SFRY had a unique understanding of the right to self-determi-
nation. They had created an “ethnofederal” model of different levels of autonomy
given to different peoples. This was quite alien to the Western understanding of
the content of self-determination.

Ethnofederalism awarded full self-determination only to the most “progressive
nations”, i.e. those that could be categorized as historical nations with a national
culture. A lower status meant that the nation was not advanced enough for more
autonomy.’

20; Case Concerning Maritime Delimitation and Territorial Questions between Qatar and Bahbrain (Qatar
v. Babrain), Judgment, ICJ Rep 2001, p. 40 paras. 10, 148; Land, Island and Maritime Frontier Dispute
(El Salvador v. Honduras: Nicaragua Intervening), Judgement, ICJ] Rep 1992, p. 351, para. 386; The Indo-
Pakistan Western Boundary (Rann of Kutch) between Indian and Pakistan, Reports of International Arbitral
Awards, Vol. XVII, 19 February 1968, 1-576 at 527; and Arbitration Committee on Yugoslavia, Opinion No. 3,
11 January 1992, para. 2.

> F.Hill, “Russia’s Tinderbox”: Conflict in the North Caucasus and its Implications for the Future of the
Russian Federation, Harvard University Press, New Haven: 1995, p. 2.
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In the USSR, there were four levels of autonomy: the Soviet Socialist Republics
(SSRs’); the Autonomous Soviet Socialist Republics (ASSRs); the Autonomous
Oblasts; and the Autonomous Okrugs. The highest two levels were classified as
“nations”, and the lower two as “nationalities”.'* In the early 1990s, the interna-
tional community chose to recognize the 15 SSRs of the USSR as independent
states. Simultaneously, they left altogether twenty second-tier ASSRs to the mercy
of their new parent states, without any recognized rights, although some ASSRs had
more inhabitants than some SSRs. This was a clear breach of the ASSRs’ self-de-
termination rights, as provided by the USSR Constitution and the consensus in
the 1990s of the content of the right. In other words, there was a lot more variance
in the right of self-determination than the simple either-or formula that was used.

The concept of meritus — and my proposal to solve the territorial conflicts in
Ukraine — consists of two components: the internal and the external legal frame-
works concerning territory, and the inhabitants of the disputed area. The two
components are interlinked and need to be read in harmony with each other.

The internal component is the legal status that the last applicable constitutional
order provided for the territory in question. Uz7 possidetis turns the administrative
borders into international ones, so the target state’s constitution needs to confirm
which borders, as not all administrative borders are transformed; but only those
ones that are seen to have acquired self-determination rights. The last constitutional
order is the “photograph” that the successor states inherit. The Soviet Constitu-
tion remains relevant to Ukraine insofar as it determined Ukraine’s borders and
included the autonomous unit (ASSR) of Crimea within those borders. Nothing
in this “photograph” gave Crimea a right to secession, or Russia a right to annex t.
Additionally, no matter how alien the Soviet system of ranking the progressiveness
of nations was to the international community, the application of u7 possidetis
cannot question the borders drawn without compromising its function. Therefore,
according to uti possidetis the first two tiers of the ethnofederal system were seen as
administrative areas belonging to “nations” with internal self-determination rights."

The external component is the content of the right to self-determination under
the public international law at the moment of independence. Indeed, as legal doc-
trines self-determination and utz possidetis have a complex relationship. The former
might seem obsolete as most of the borders that came out of the dissolution of the
USSR were delineated based on u27 possidetis. However, when read in conjunction

' G. Ubiria, Soviet Nation-Building in Central Asia: The Making of the Kazakh and Uzbek Nations,
Routledge, London: 2016, pp. 96-97.

! For more on problems with internal self-determination, see W. Czapliniski, Self-determination — Secession
- Recognition, in: W. Czapliniski, S. Debski, R. Tarnogérski, K. Wierczyriska (eds.), The Case of Crimea’s
Annexation Under International Law, Wydawnictwo Scholar, Warszawa: 2017, p. 28.
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with the first component, the right to self-determination becomes important in
the case of Crimea.

As the combination of the two components, meritus provides us with a model
that can determine the different levels of self-determination rights applicable to the
different levels of borders in Crimea and Donbas.

2. THE FEDERAL HISTORY OF UKRAINE AND CRIMEA

The seeds of all the post-Soviet conflicts over territory were planted during the
Soviet era. Thus it is necessary to briefly examine the history of national relations
in the USSR, and why it remains relevant today.

Nationalism was always a troublesome issue for Marxism, and in 1917 the USSR
became the first state that had to try to accommodate the two concepts. The solution
was to create a multi-tier federal state with ethnicities, ranked into categories based
on a combination of classification factors under scientific Marxism and geopolitical
factors. The focus was on the highest two categories, the SSRs and the ASSRs.

The SSRs, such as Russia and Ukraine, were the most privileged entities under
the ethnofederal system. The constitutive moment of the USSR was said to be the
voluntary signing of the Union Treaty (1922) by the SSRs, and the illusion of their
independence was maintained all throughout the Soviet era. One of the oddities
of the system was that promotion and demotion were possible, and even rather
frequent. This gave the peoples of the USSR a sense of mer:t being associated with
the status of their national unit, and constituted a unique dynamic in the final
dissolution process of the USSR.

2.1. The Rights of Different National Units

As the highest-ranking national units, the SSRs retained sovereignty over their territory
and possessed an exclusive — yet in practice highly theoretical - right to free secession.'
The number of SSRs varied and reached its peak of 16 in the 1950s. As the status
was reserved only for the most progressive nations, it was possible to gain or lose this
privileged position.”® Within their borders, each SSR had autonomous institutions
and a national flag. They also had a right to conduct direct foreign relations.*

12 In the West, this right was often referred to as a “constitutional fiction”. See S. Lee, Russia and the USSR,
1855-1991, Routledge, London: 2006, p. 36; and E. Walker, Dissolution: Sovereignty and the Breakup of the
Soviet Union, Rowman & Littlefield, Lanham: 2003, p. 6.

3 The SSRs which were later downgraded included the Karelo-Finnish SSR (1940-1956), and the
Abkhazian SSR (1921-1924). The SSRs of Ukraine and Byelorussia were admitted to the UN as independent
nations in 1945, available at: https://www.un.org/en/about-us/growth-in-un-membership (accessed 30 June
2022).

" C. Zircher, The Post-Soviet Wars, New York University Press, New York: 2007, p. 25.
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The governmental structure of the SSRs was a copy of the USSR model, with
versions of a Supreme Soviet (parliament), Council of Ministers, and Supreme
Court.” The SSRs were subjected only to the federal centre and only in areas
where they had granted it exclusive jurisdiction. While their territory could not be
altered without their consent, they did not have the right to ratify constitutional
amendments, so in the end their powers could be altered without their consent.'

The second-level ASSRs were subunits located within the host SSRs. This status
was given to the “national states” that usually had less inhabitants than the “sovereign
states” of SSRs."” Nevertheless, the ASSRs possessed attributes normally attached
to sovereignty,'® such as delineated borders, individual constitutions, and national
symbols, but without the rights to independent foreign relations or secession.
Their governmental structure was almost an exact parallel to the SSRs, with their
own Supreme Soviet and Council of Ministers.”” However, a significant difference
between the ASSRs and the SSRs was that the ASSRs were constitutionally subjects
of the host SSRs, and thus entered into the structure of the USSR only through
their hosts.”® Like the SSRs, the ASSR territory could not be altered without their
explicit consent.” The ASSRs were often promoted or demoted within this system.*

To summarize, both the SSRs and the ASSRs were titled “states” in the USSR
Constitution, and even though the consent of the SSRs was required for territorial
changes, they had several state attributes. Yet at the same time there were a few key
differences, with the right to secession and the term ‘sovereign’ only awarded to
the SSRs. The representational quotas in the federal organs also favored the SSRs.
Finally, the SSRs were constituent parts of the USSR as a whole, whereas the ASSRs
were integral parts of both the USSR and their host SSR. This was the key difterence
between them in 1991.

5 Constitution of the Union of Soviet Socialist Republics, S December 1936, Arts. 57, 63, and 102.

1 N. McCabe (ed.), Comparative Federalism in the Devolution Era, Lexington, Lenham: 2002, p. 150.

17 Ziircher, supra note 14, at 26.

18°S. Holovaty, Territorial Autonomy in Ukraine — The Case of Crimea, in: European Commission of
Democracy through Law, Local Self-Government, Territorial Integrity and Protection of Minorities, Proceedings,
Lausanne 25-27 April 1996, published in Science and Technigue of Democracy, No. 16 (Council of Europe,
1996) 135-150 at 141-142. He calls the ASSR status a “specific form of statehood”, with “each nation creating
an autonomous republic in the Soviet federation had the right to self-determination on the basis of national
sovereignty.”

1 The 1936 Constitution of the USSR, Arts. 89 and 93.

» E.g., B. Balayer, The Right to Self-Determination in the South Caucasus: Nagorno Karabakh in Context,
Lexington, Lenham: 2013, p. 116; and F. Feldbrugge, G. Van Den Berg, W. Simons (eds.), Encyclopedia of
Soviet Law, Martinus Nijhoff, The Hague: 1985, p. 73.

! Constitution and Fundamental Law of the Union of Soviet Socialist Republics, 7 October 1977, Art. 84.

> Numerous examples are listed in B. Nahaylo, V. Swoboda, Sovier Disunion: A History of the Nationalities
Problem in the USSR, Free Press, London: 1990, p. 361; and Goskomstat SSSR (1989), Natsionalny: sostav
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ssp/sng_nac_89.php?reg=1 (accessed 30 June 2022).
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The above distinctions mean that, in relation to «#7 possidetis, Ukraine and
Crimea were in notably different legal positions.

2.2 The Dissolution of the USSR; State Recognition and the Right
to Internal Self-Determination

When the dissolution of the USSR began to seem imminent, in December 1991
the European Community (EC) issued its “Guidelines on the Recognition of New
States in Eastern Europe and the Soviet Union.”* The Guidelines laid down the
EC’s formative rules for recognition of the newly-emerging states. The recognition
of the SSRs was conditioned on their fulfilment of the following criteria: re-affirma-
tion of the principle of self-determination;* respect for the rule of law, democracy
and human rights;* guarantees for the rights of ethnic and national groups and
minorities in accordance with the framework of the Commission on Security and
Cooperation in Europe (CSCE);** respect for the inviolability of the u#7 possidetis
borders;* acceptance of all relevant commitments with regard to disarmament and
nuclear non-proliferation;*® and a commitment to settle by agreement or arbitration
all questions concerning state succession and regional disputes.”” Upon fulfilling
these criteria, the SSRs were recognized within their 27 possidetis — i.e., former
administrative — borders. The ASSRs were denied any kind of status recognition.

However, this choice of an all rights/no rights dichotomy between the self-deter-
mination units inevitably jeopardized the promotion of internal self-determination,
as provided in several international conventions and instruments.** Most impor-
tantly, the right to self-determination had been codified since 1966 in two interna-
tional Covenants,” making self-determination a treaty-based, general entitlement
right.” In addition, by recognizing this right outside decolonization, many scholars

» European Community, Guidelines on the Recognition of New States in Eastern Europe and in the Soviet
Union, 16 December 1991, 31 I.L.M. 1486.

* Ibidem, para. 1.

» Ibidem, para. 3.

% Ibidem, para. 4.

77 Ibidem, para. 5.

* Ibidem, para. 6.

» Ibidem, para. 7.

30 Seee.g., Conference on Security and Co-operation in Europe, Final Act, Helsinki, 1 August 1975, Chapter
VIII; Charter of Paris for a New Europe, 22 November 1990); and the UN General Assembly (Enbancing the
Lffectiveness of the Principle of Periodic and Genuine Elections, GA Res. 48/131, 20 December 1993, preamble).

3! International Covenant on Civil and Political Rights, UNGA res. 2200A (XXT) and International
Covenant on Economic, Social and Cultural Rights, UNGA res. 2200A (XXT), 16 December 1966.

32 S. Oeter, Self-Determination, in: B. Simma (ed.), The Charter of the United Nations: A Commentary,
Vol. 1, Oxford University Press, Oxford: 2012, p. 322; and H. Hannum, Rethinking Self-Determination, 34(1)
Virginia Journal of International Law 1 (1993), p. 19.
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claimed that the Covenants provided a legal right to internal self-determination.”
The USSR was bound by the Covenants and had guaranteed the SSRs’ and the
ASSRs’ right to internal self-determination in its last federal Constitution of 1977.
Therefore, the ethnofederal system territorialized self-determination, awarding it
to the population of a specific territory* It is no wonder that ASSR status under
this system was so desirable.

2.3 The Federal History of Crimea
The SSR of Ukraine declared independence from the USSR in August 1991 and
was universally recognized as an independent state in December of the same year. At
the moment of its independence, it had within its borders the ASSR of Crimea. It
also had a significant Russian-speaking minority, located mainly in Eastern Ukraine.
As a national unit, Crimea was originally declared an SSR in April 1919.> On
18 October 1921, it was demoted to the “Crimean ASSR of the Russian Soviet
Federative Socialist Republic” (RSFSR).** In 1945, it was again demoted to a mere
administrative region.”” Thus over the course of 26 years Crimea had moved from
‘sovereign’ SSR to a non-autonomous region. On 19 February 1954, Crimea was
transferred from the RSFSR to the SSR of Ukraine. The justification given was
the ‘integral character of the economy, the territorial proximity and the close eco-
nomic ties between the Crimea Province and the Ukraine Republic’, as well as the
favourable stances of both the RSFSR and Ukraine.*® Ukraine promised to rebuild
Crimea and to create infrastructure.”” On 20 January 1991, a referendum was held

¥ E.g., M. Barelli, Shaping Indigenous Self-Determination: Promising or Unsatisfactory Solutions?, 13(4)
International Community Law Review 413 (2011), p. 414; A. Rosas, Democracy and Human Rights, in:
A. Rosas, J. Helgesen (eds.), Human Rights in a Changing East-West Perspective, Pinter, London: 1990,
pp- 30-34; S. Ratner, Drawing a Better Line: Uti Posstdetis and the Borders of New States, 90(4) American Journal
of International Law 590 (1996), p. 611. According to New York City Bar, “[t]he norm of self-determination is
nota general right of secession. It [...] has evolved into the concepts of ‘internal self-determination,’ the protection
of minority rights within a state, and ‘external self-determination,’ secession from a state.” Special Committee on
European Affairs of the New York City Bar, Executive Summary: Thawing a Frozen Conflict: Legal Aspects of the
Separatist Crisis in Moldova, 14 ILSA Journal of International and Comparative Law 379 (2008), pp. 383-384.

3 See Czapliniski, supra note 11 at 26.

% For more on the Russian claims of its “historical rights” over Crimea, see T. Lundstedt, “Peaceful and
“Remedial” Annexations of Crimea, Russian Perspectives on International Law Symposium, Voelkerrechtsblog,
19 January 2018, available at: https://voelkerrechtsblog.org/peaceful-and-remedial-annexations-of-crimea
(accessed 30 June 2022).

3¢ The 1936 Constitution of the USSR, Art. 22.

7 N. Belitser, The Constitutional Process in the Autonomons Republic of Crimea in the Context of Interethnic
Relations and Conflict Settlement, International Committee for Crimea, 20 February 2000, available at: hteps://
www.iccrimea.org/scholarly/nbelitser.html (accessed 30 June 2022).

*¥ Quoted in K. Calamur, Crimea: A Gift to Ukraine Becomes a Political Flash Point, National Public
Radio, Parallels, 27 February 2014, original in Pravda, 27 February 1954.

¥ A. Tatarenko, The Legal Status and Modern History of Crimean Autonomy, Verfassungsblog, 2 April
2014.
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in Crimea about returning to its ASSR status. The motion was backed by 93.26%
of the electorate, with over 80% participation.*” Ukraine re-established Crimea’s
ASSR status a month later.

After the August 1991 coup attempt, the USSR was in a state of paralysis, with
the RSESR not participating in any federal organs. In September, the USSR govern-
mental system was suspended.*’ On 1 December 1991, Ukrainians overwhelming
voted for independence.*” Subsequently, on 8 December 1991 the heads of state of
the RSESR, Ukraine, and Belarus signed the Agreement Establishing the Common-
wealth of Independent States (CIS). It stated that “the USSR as a subject of inter-
national law and a geopolitical reality no longer exists.”* On 21 December 1991,
eight more SSRs joined the CIS, declaring that “the USSR had ceased to exist.”**

With the federation thus abolished, the SSRs had to make decisions on their
national borders. They decided to follow the earlier decolonization examples and
to retain the Soviet administrative lines according to the u#7 possidetis juris rule.
Thus, the newly independent Ukraine inherited the borders of the SSR of Ukraine,
including the ASSR of Crimea and the Russian-speaking areas of Donbas. However,
Crimea’s unique history as a federal unit complicated its relationship with Ukraine
throughout the 1990s and 2000s. The main problem was that Crimea had previously
been a part of Russia and had a predominantly Russian population, making the
Russian Federation a stakeholder in Crimea’s quest for self-determination.

From the very outset, Crimea displayed tendencies toward an enhanced auton-
omy or even outright independence. In February 1992 the Crimean parliament
renamed the ASSR as the “Republic of Crimea”, and a month later the “Republican
Movement of Crimea” collected over 200,000 signatures in support for a referen-
dum on independence.” The Ukrainian parliament was under pressure to grant
concessions to the Crimeans, as other former ethnofederal units had already started
armed uprisings (in Azerbaijan, Georgia, and Moldova). In April 1992, a Ukrainian
law reinstated generous autonomy for Crimea,* which however granted Crimea
less self-governance than the province had hoped for. On S May 1992, the Crime-

“ Chronology for Crimean Russians in Ukraine, Minorities at Risk Project (2004), available at: https://
www.refworld.org/docid/469f38ec2.html (accessed 30 June 2022).

1 Joint Declaration of the President of the USSR and of the Leading Officials of the Union Republics,
Izvestiia, 2 September 1991.

#292.3% voted yes. D. Nohlen, P. St6ver (eds.), Elections in Europe: A Data Handbook, Nomos, Baden-
Baden: 2010, p. 1985.

# Agreement on the Establishment of the Commonwealth of Independent States, 8 December 1991,
311LM 138.

“ Alma-Ata Declaration (21 December 1991), 31 ILM 148.

“ D. Litvinenko, The Legal Aspects of Crimea’s Independence Referendum of 2014 with the Subsequent
Annexation of the Peninsula by Russia, Master’s Thesis, Harvard Extension School 2016, at 17.

#“ Law On the Status of the Autonomous Republic of Crimea, 21 April 1992.
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an parliament approved a new Constitution that declared Crimea independent,
pending its approval by an independence referendum. The referendum was never
held, as the next day the Crimean parliament backed off and passed a constitutional
amendment that stated that Crimea was a “constituent part” of Ukraine.*’

Nevertheless, the 1992 Constitution of Crimea gave it a substantial self-gov-
erning status. The local parliament and the council of ministers were declared to
possess the highest legislative and governmental power; Russian was declared the
state language; and the Republic retained the right to have state symbols.* Just like
in the late Soviet era, the Constitution proclaimed that while a part of Ukraine,
Crimea “defines its relation with it on the basis of a treaty and agreements.”

On 19 May 1992, Crimea completely withdrew its pending independence proc-
lamation and in July a compromise was reached: Crimea remained under Ukrainian
jurisdiction, but with significant autonomy. A new law on the status of the “Au-
tonomous Republic of Crimea” was passed, giving Crimea the right to pass laws
so long as they did not contradict Ukraine’s laws; to adopt a budget and have an
independent tax system; and to conduct local referendums on questions under the
Autonomous Republic’s jurisdiction.*

In 1993, the Crimean parliament created an office for the President of Crimea.
The first presidential elections in January 1994 were won by Yuri Meshkov, who
had campaigned for Crimean secession and a union with Russia. In May 1994, the
Crimean parliament adopted a law that indicated a desire for more autonomy or
even outright independence, thus violating the Ukrainian Constitution and the
April 1992 law on the status of Crimea.”’ International involvement followed and
on 24 November 1994 the OSCE established a “Mission to Ukraine”, charged with
the task of supporting the work of experts on constitutional and economic matters
and reporting on the Crimean situation.>

In March 1995 the Ukrainian parliament repealed the 1992 Crimean Constitu-
tion, abrogated all Crimean laws contradicting Ukrainian legislation, and removed
the post of President of Crimea.>® Ukraine adopted a new Constitution in 1996.
It proclaimed Ukraine a unitary state with sovereignty over all its territory and the

7 P. Kolste, Russians in the Former Soviet Republics, Indiana University Press, Bloomington: 1995, p. 194.

“ Tatarenko, supra note 39.

# Constitution of the Republic of Crimea, 5 May 1992, Art. 9.

0 Autonomous Republic of Crimea, Global Security, available at: https://www.globalsecurity.org/military/
world/ukraine/arc.htm (accessed 30 June 2022).

U A. Bloed (ed.), The Conference on Security and Co-Operation in Europe: Basic Documents, 1993-1995,
Martinus Nijhoft, The Hague: 1997, p. 788.

52 The Mission was closed in 1999, available at: https://www.osce.org/mission-ukraine-1999-closed
(accessed 30 June 2022).

%3 On the Autonomous Republic of Crimea, Act No. 0095, 17 March 1995.
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Autonomous Republic of Crimea as an integral part of Ukraine.* Nevertheless,
Crimea was still awarded many characteristics of a state: its representative organs
were entitled to adopt a Constitution, as well as to have a local government, em-
blem, hymn, flag, and state language (Russian).> Yet at the same time these rights
were substantially limited — the Crimean Constitution had to be approved by the
Ukrainian parliament, and all Crimean legislation had to be in conformity with the
Ukrainian Constitution and legislation.*® The Ukrainian Constitution explicitly
prohibits Crimean secession.>’

It is noteworthy that even with these state characteristics, Crimea was and re-
mained an autonomous unit within the territory of Ukraine. When the right to
self-determination and territorial integrity are in contradiction, the latter usually
prevails. Hence in the absence of Ukrainian concessions the self-determination
rights of Crimeans need to be accomplished within the territorial framework of
Ukraine. Crimea exists within Ukraine, as an exception to Ukrainian sovereignty.
As a “non-state actor”, it can nevertheless acquire an international status or role.”®

Finally, Crimea adopted a new Constitution on 21 October 1998, concurring
with the 1996 Constitution of Ukraine. According to the Constitution, Crimea
exercises normative regulation over numerous areas.”” The Crimean parliament
selects the head of the Crimean government, but this is subject to a veto by the
Ukrainian President.®

With the Crimean population being predominantly Russian,®' the dispute
between Ukraine and Crimea always had a third stakeholder. The separatist ele-
ments found support from the Russian Duma, which in 1992 had declared the
1954 transfer of Crimea to have been illegal, and in 1993 that Crimea was a part of
Russia. Nevertheless, President Yeltsin did not press the issue and the dispute was
seemingly settled with the 1997 Treaty of Friendship, Cooperation and Partnership
between Russia and Ukraine.®* In that Treaty Russia unambiguously recognized
Ukraine’s borders and sovereignty over Crimea in exchange for rights to lease the

> Constitution of Ukraine, adopted on 28 June 1996, Arts. 2 and 133.

> Ibidem, Title X, Art. 134-139.

¢ Ibhidem, Art. 135.

57 Ihidem, Arts. 92(13), 92(18), and 157.

3% J. Crawford, The Creation of States in International Law, Oxford University Press, Oxford: 2007, at 254.

>? For example, in agriculture and forestry; public works, city construction and housing management;
tourism; and water supply. Constitution of the Autonomous Republic of Crimea, adopted on 21 October
1998, Art. 18(2).

© Thidem, Art. 36(1).

¢ In 2001, Russians made up 58.3% of the population of Crimea, available at: https://web.archive.org/
web/20111217151026/http://2001.ukrcensus.gov.ua/eng/results/general/nationality/ (accessed 30 June 2022).

¢ Treaty on Friendship, Cooperation and Partnership between Ukraine and the Russian Federation,
31 May 1997.
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Sevastopol Naval Base until 2017.¢ After this Treaty separatist arguments were
significantly curtailed in both Crimea and Russia.

The interaction between Ukraine and Crimea displays a complex ethnofederal
bargaining process, and the final compromise — while containing a meaningful
autonomy — was less than expected and thus contributed to separatist tendencies.
Without having had its ASSR status, the Crimeans would have been simply a territo-
rially concentrated ethnic minority. However, having held this status at the moment
of the dissolution of the USSR, they expected the same rights as their counterparts
in other successor states of the USSR. The power-sharing treaties that the Russian
Federation had signed with its former ASSRs were a natural reference point.

The key legal point in the 1992 Crimean Constitution was that although a part
of Ukraine, Crimea exercised sovereign rights over its territory, and that the bearers
of this sovereignty were the people of Crimea.* This was a typical example of think-
ing along the lines of the Soviet ethnofederal framework. The ASSRs used to view
their legal position as a territory entitled to “territorial sovereignty” — a substantial
autonomy over their territory with strong constitutional guarantees, including
a veto right over any changes. Thus, while a part of Ukraine, Crimea functioned
under its own Constitution based on the sovereignty of its people, regulating its
relations with Ukraine by treaties and agreements.®

This constitutional order was a copy of the Soviet era. It continued the asym-
metric ethnofederal model and co-opted it with the new realities, such as the loss
of the arbitrating federal centre, a multi-party democratic system, and a more rule
of law state. However, this compromise was not to last.

The key changes made in the still valid 1998 Constitution® underlined Crimea’s
subordinate position. The Crimean Constitution had to be approved by the Ukrain-
ian parliament;*” the Ukrainian President had a veto right over the selection of
Crimea’s Prime Minister;*® and finally and most importantly, the Constitution
stated unambiguously that Crimea exercises “any and all powers as may be delegated
to it by Ukrainian laws pursuant to the Constitution of Ukraine.”” Thus, the asym-

¢ Partition Treaty on the Status and Conditions of the Black Sea Fleet, signed on 28 May 1997; Agreement
between Ukraine and Russia on the Black Sea Fleet in Ukraine, signed on 21 April 2010, extended the Sevastopol
lease until 2042.

¢ Constitution of Crimea (1992), Arts. 1, 2, and 7(1).

& Ihidem, Art. 9.

¢ Constitution of Crimea (1998). A new Constitution was passed in 2014, but under foreign occupation
and it has not been recognized by the Ukrainian parliament. According to ex injuria jus non oritur, the 2014
Constitution is null and void as the international community does not recognize the Russian annexation of
Crimea.

7 Ibidem, Art. 135.

8 Thidem, Art. 36(1).
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metric “co-sovereignty” with Ukraine was transformed into a more conventional
territorial autonomy, with a delegated and limited set of powers. All that being
said, Crimea continued to exercise regulation rights over many important policy
areas, such as agriculture, public works, city construction, public transportation,
tourism, and culture.70 Moreover, Crimea held a veto over any changes to its ##7
possidetis borders. Hence Crimea’s autonomy, although curtailed, still remained
not insignificant.

Donbas never had or demanded an autonomous status. The question over
Crimea is a proper post-Soviet territorial dispute, whereas the Donbas separatist
movement appears to be mainly orchestrated by Russia. The questions of Crimea
and Donbeas are thus handled separately in this article.

2.4. The Events of 2014

The roots of the 2014 first Russian invasion, as well as the ongoing full-scale war
in Ukraine, go all the way back to the difficult relationship between Ukraine and
Russia following the dissolution of the USSR. There have been significant problems,
relating especially to the political and military alignment of Ukraine and the con-
tinuous negotiations over the Sevastopol Naval Base lease. In 2010, the lease was
extended until 2042, seemingly solving the issue for a generation.

In the 2010s, a competition for the political affiliation of Ukraine developed
between the EU and a Russian-led integration project called the Eurasian Economic
Union (EEU). It was initially a mere customs union between Russia, Belarus, and
Kazakhstan, coming into force on 1 January 2010.

However, from the very beginning Russia had more grandiose plans for the EEU.
The ultimate goal was for a political union that would resemble the EU in many
ways, uniting the members states” economies, legal systems, custom services, and
militaries, with the intention of rivalling the other “blocks” of the EU, the USA,
and China.”" The unresolvable problem was that for the “in-between states” of
Armenia, Azerbaijan, Georgia, Moldova, and Ukraine it was an either-or choice, as
the EU membership or even an Association Agreement with the EU would render
such a state incompatible with EEU membership.

The issue really came to fore in the late 2013. Ukraine was in the final stages
of negotiating an Association Agreement with the EU, but suddenly at an EU-
Ukraine summit at Vilnius Ukrainian President Yanukovych — having received an
offer from Russia of economic assistance — refused to sign the agreement. A series

7 Thidem, Art. 18(2).

" J.Henley, 4 brief primer on Viadimir Putin’s Eurasian dream, The Guardian, 18 February 2014, available
at: https://www.theguardian.com/world/shortcuts/2014/feb/18/brief-primer-vladimir-putin-eurasian-union-
trade (accessed 30 June 2022).
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of anti-government protests followed all across Ukraine. In Kiev, the situation esca-
lated quickly in late February 2014, culminating in President Yanukovych flecing
the country and his dismissal by the Ukrainian Parliament.

Following those events, the Russian Special Forces took over the Crimean Pen-
insula on 27-28 February 2014. A hastily organized and internationally condemned
referendum was held on 16 March, and Crimea was incorporated two days later
into the Russian Federation as a Republic. At first Russian scholars remained silent,
whereas Russia’s government officials were giving highly contentious international
law justifications for the Russian actions.

In relation to the arguments supporting the right to self-determination of Crimea,
Russia argued that Crimea was using the same general right to self-determination
that Ukraine itself had used to become independent from the USSR in 1991; that
the will of the Crimean people had been clearly expressed in the 16 March 2014
referendum; that there were grounds for remedial secession based on the Kosovo
precedent as Russians in Crimea were under attack; and that the IC]’s Advisory
Opinion on Kosovo Independence in 2010 had ruled that general international law
does not prohibit a declaration of independence.

In April 2014, a series of pro-Russian protests in the Donbas area of Ukraine
turned into armed conflicts between the Russia-backed rebel forces and Ukrainian
authorities, producing yet another frozen conflict. Until 2022, Russia has contin-
uously denied any direct involvement.”

2.5 The Right to Self-determination of Crimea and the Donbas

The Russian justifications for the annexation of Crimea are easy to refute. In what
follows this article proceeds to examine what international law provides for the
inhabitants of Crimean and Donbas.

First, Russia has already recognized Crimea as part of Ukraine in several inter-
national agreements. It is now trying to escape its responsibilities thereunder by
claiming that due to an illegal constitutional coup Ukraine has become a new state
with which Russia did not have any agreements.”” However, international law does
not give states the right to simply “un-recognize” other states in order to escape their
legal obligations. Multilateral treaties involving Ukraine have remained in force all
throughout the crises. These include the UN Charter; Art. 62 of the Vienna Agree-
ment (especially banning the right to unilaterally resign from a border agreement);

7> Protocol on the results of consultations of the Trilateral Contact Group, signed in Minsk 5 September
2014.

73 Address by President of the Russian Federation, 18 March 2014, available at: http://en kremlin.ru/events/
president/news/20603 (accessed 30 June 2022).
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the CSCE Final Act (1975); the CIS founding Agreement (1991); and the 1994
Budapest Memorandum. Thus, Russia’s justification is not credible.

Second, Russia has claimed that the Russian population in Crimea was in danger
and had to be protected with armed forces.” The same reasoning was used at the
start of the 2022 war. Yet four independent international fact-finding missions from
the OSCE, the UN, and the Council of Europe visited Crimea in the early spring
of 2014 and found that there was absolutely no threat facing the Russian popula-
tion in Crimea.” This justification was as easily refutable back then as itis in 2022.

The third justification was based on the official requests for help by President
Yanukovych and the Parliament of Crimea, respectively. Under the Russian inter-
pretation of the events of 2014, Yanukovych remained the legal President and could
thus ask for help.”® Crimea could ask for help as an independent state. Yanukovych
had been removed without the constitutional threshold of 75% of parliamentarians
due to the absence of many of them.”” However, according to the Constitution
only the Ukrainian parliament can ask for outside intervention, not the President.
There is nothing in international law preventing a coup d’état from happening in
a state — only a clear prohibition for an outside state to be involved in such a coup.
Crimea remained a part of Ukraine and its autonomy did not include a right to
become independent unilaterally, nor to ask for outside assistance.

The fourth justification was Russia’s strongest one, i.e. that of the precedent of
Kosovo independence (2008). In 1998-1999 the situation in Kosovo had developed
into a threat to the civilian population, recognized by both the UN Secretary-Gen-
eral as well as in several Security Council resolutions. To resolve the situation, there
was a highly contentious unilateral military operation to drive the Serb forces out
from the province. After this had taken place, Security Council resolution 1244
established a United Nations Interim Administration Mission in Kosovo (UNMIK)
to administer it until the negotiations between Kosovo and Serbia would settle
the future status of the province. After eight years of failed negotiations, Kosovo
declared independence unilaterally and quickly received a significant number of

74 UN Doc SIPV. 7125, at 3-4.

75 The Ad hoc Advisory Committee, Report on the situation of national minorities in Ukraine, adopted on
1 April 2014, Council of Europe Doc. para. 15; Office of the United Nations High Commissioner for Human
Rights, Report on the buman rights situation in Ukraine, 15 June 2014, available at: https://bit.ly/3axvg7W;
Council of Europe Commissioner for Human Rights, Human Rights Abuses in Crimea Need to Be Addressed,
12 September 2014, available at: https://bit.ly/3IxwZXb; Statement by the OSCE High Commissioner on National
Minorities on her Recent Visit to Ukraine, 4 April 2014, available at: http://www.osce.org/hcnm/117175; and
Statement of 19 September 2014, http://www.osce.org/hcnm/123805 (all accessed 30 June 2022).

7 A quote by the Russian Ambassador to the UN Vitaly Churkin on the request by President Yanukovych.
Presented at the UN Security Council meeting on 3 March 2014, SIP V.7125.

77 Constitution of Ukraine (1996), Art. 111.
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international recognitions. In 2010, an ICJ Advisory Opinion held that Kosovo’s
declaration of independence did not violate international law.”

In comparison, all throughout the Ukrainian crisis Russia was heavily involved
and openly used its armed forces to get the pro-Russian politicians into power.”
These individuals then hastily organized a referendum without international ob-
servation. The President of Russia has admitted that he made the decision on the
takeover of Crimea. There is no way around the fact that due to ex injuria jus non
oritur, Russian actions make the independence of Crimea an illegal event. The same
applies to the self-proclaimed “People’s Republics” of Donbas.

Finally, Russia claimed that the 1954 transfer of Crimea from Russia to Ukraine
had violated the Soviet Constitution.** However, inasmuch as Russia recognized
Crimea belonging to Ukraine in several bilateral and multilateral international
agreements, this argument is not legally credible.

In conclusion, while peoples have a right to self-determination, this right can
usually only be realized within the confines of a state that has sovereignty over the
area. An overwhelming majority of countries in the world recognize Crimea as being
legally a part of Ukraine, so Ukraine is the only authority that can grant Crimea
independence. If this were to take place, it would have to happen within the con-
stitutional framework of Ukraine, which stipulates that such a move would need
to be backed in referendums by the majority of voters in both Crimea as well as in
Ukraine as a whole. Without such a concession, the recognition of independence
and/or annexation of Crimea breaches the territorial integrity of Ukraine and is
thus illegal interference into its internal affairs.

In relation to Donbas, while Ukraine did promise in the so-called Minsk II
agreement in February 2015 to grantlocal self-governance to Donetsk and Luhansk
provinces, it did so under a threat of use of force. As stated in Art. 52 of the 1969
Vienna Convention on the Law of Treaties, a treaty that is based on the threat or
use of force in violation of the Charter of the UN is void. Moreover, the Minsk
agreement never disputed Ukraine’s territorial sovereignty over the provinces, and
neither Ukraine nor Russia ever fulfilled the conditions stipulated in the agree-

78 Unfortunately, the decision did not introduce any concrete instances or clarification on the factual
content of the right to secession. N. Cwicinskaja, The Legality and Certain Consequences of the “Accession” of
Crimea to the Russian Federation, XXXIV Polish Yearbook of International Law 61 (2014), p. 70. “The ICJ
interpreted the question posed in a very narrow and formalistic way” (R. Virk, The Advisory Opinion on Kosovo’s
Declaration of Independence: Hopes, Disappointments and Its Relevance to Crimea, XXXIV Polish Yearbook
of International Law 115 (2014), p. 115.

7 Indirect aggression using the “little green men” is legally the same as using the state’s official armed
troops. Legal Advisory Committee, The Opinion to the Minister of Foreign Affairs of the Republic of Poland
on the Annexation of the Crimean Peninsula to the Russian Federation in Light of International Law, XXXIV
Polish Yearbook of International Law 275 (2014), p. 278.

% Putin’s speech (supra note 73); and a resolution by the State Duma on 22 May 1992.
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ment. After recognizing the independence of the Donetsk and Luhansk People’s
Republics in February 2022, President Putin stated that the Minsk agreement no
longer existed.*

Thus, legally Crimea and Donbas continue to remain within Ukrainian territorial
sovereignty. This does not mean that Crimeans and the inhabitants of Donbas are
without any rights. In what follows I present a formula that demonstrates what
Crimea — asa former ASSR — and the minority in Donbas would have been entitled
to under international law at the time of the dissolution of USSR.

3. HOW INTERNATIONAL LAW CAN HELP TO MEDIATE
THE POST-SOVIET CONFLICTS IN UKRAINE

As long as the tragic war is taking place, there can be no meaningful mediation.
First there needs to be a ceasefire that holds. As I write these words the situation
is ever-changing, and the future is hard to predict. At any rate, there is a need for
peaceful solutions based on international law. I thus posit a proposal on how to
mediate the post-Soviet conflicts in Ukraine — i.e., to settle the status of Crimea
and the “People’s Republics” in Donbas.

In Crimea, the question is not whether Russia or Ukraine that has full and exclu-
sive sovereignty over Crimea. At its core, this is a Soviet dispute, so understanding
the Soviet interpretation of sovereignty is key. In this framework Crimea’s right to
self-determination becomes an issue which needs to be taken into consideration.
While this appears to complicate the matter further — bringing in a third party to
compete over sovereignty — it actually clarifies the situation considerably. Interna-
tional law and the right to self-determination can find a solution to the Crimean
question by going back to the original autonomous position of Crimea in Ukraine
in early 1991, the subsequent dissolution of the USSR, and what these events meant
for the autonomous status of Crimea.

A legally credible solution is to combine Crimea’s autonomous status at the
moment of the dissolution of the USSR with the u#7 possidetis juris rule and the
rules of state succession. According to the two Vienna Conventions on the Suc-
cession of States, the term means “the replacement of one State by another in the
responsibility for the international relations of territory”, i.e., the transfer of rights
and obligations between the former and the succeeding state.*

Ukraine inherited the territory of the former SSR of Ukraine and — with it -
obligations towards the internal self-determination unit of the former ASSR of

80 Ukraine conflict: Biden sanctions Russia over ‘beginning of invasion’, BBC, 23 February 2022, available
at: hteps://www.bbc.com/news/world-europe-60488037 (accessed 30 June 2022).
82 Vienna Convention on Succession of States in Respect of Treaties (1978) and Vienna Convention on
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Crimea. Ukraine’s international recognition was conditioned on it accepting the u#7
possidetis borders, guaranteeing the rights of its national groups, and committing
to settle any state succession questions by agreement or arbitration.®

From this equation, when adding the fact that the law of state succession is
governed by the general principle of equity,* it follows that Crimea’s right to inter-
nal self-determination was a precondition of Ukraine being recognized within its
then-current legal borders thatincluded Crimea. The following mediation proposal
uses this right as a benchmark.

In Donbas, the first thing to acknowledge is that this is mostly a manufactured
dispute without an ethnofederal background. The solution should begin with
dismantling the illegal pseudo-state institutions set up by the separatists. The Rus-
sian-speaking areas should have enhanced local governance in those municipalities
that are demographically distinct. This arrangement would provide a compromise
that would be in accordance with 7 possidetis and the previous status quo that the
inhabitants of Donbas had accepted all throughout the Soviet era.

4. THE MODEL TO SOLVE THE CRIMEAN QUESTION

4.1. Territorial Autonomy

The ethnofederal model was based on and found legitimacy in providing “home-
lands” for the numerous peoples of the USSR.** Therefore, it is no coincidence that
the post-Soviet conflicts revolve almost exclusively around territory and there is no
credible alternative to the territorialization of autonomy.* Territorial autonomy is
the most workable solution as it should be equally acceptable to both the conflicting
parties and the international community — it is in accordance with the ethnofederal
system that the parties found legitimate in their shared Soviet past, and with the
territorial integrity of Ukraine that the international community places such a high
value on and has insisted upon.

Succession of States in Respect of State Property, Archives and Debts (1983). Zimmerman argues that the quote
constitutes the consensus on what the term ‘state succession. encompasses. A. Zimmerman, Secession and the
Law of State Succession, in: M. Kohen (ed.), Secession: International Law Perspectives, Cambridge University
Press, Cambridge: 2006, pp. 208-209.

8 European Community, supra note 23.

8 S. Maljean-Dubois, Le Role de I’équité dans le droit de la succession d’Etats, in: P. Eisemann,
M. Koskenniemi (eds.), State Succession — Codification Tested Against the Facts, Martinus Nijhoft, The Hague:
2000, p. 137.

¥ Seven out of the eight ethnofederalized SSRs have had separatist conflicts.

8 Other alternatives include personal and cultural autonomy (M. Weller, Introduction, in: M. Weller,
K. Nobbs (eds.), Asymmetric Autonomy and the Settlement of Ethnic Conflicts, University of Pennsylvania
Press, Philadelphia: 2010, p. 3.
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Any model to resolve the Crimean question must begin with demarcating the
borders of Crimea. Art. 133 of the Constitution of Ukraine establishes the Au-
tonomous Republic of Crimea. The 1998 Constitution of Crimea delineates the
borders of this unit within the Ukrainian territorial sovereignty. According to
Art. 7(1), the territory of the Autonomous Republic of Crimea is within those
borders that were in existence on 20 January 1991, when its autonomous status
in its current form was established. According to Art. 7(2), this territory can only
be changed on the basis of a local referendum and a subsequent resolution of the
Crimean parliament pursuant to the Constitution of Ukraine."” Hence there is no
dispute over its borders.

The next step is to determine the rights involved within those borders. Crimea
was a lower level ethnofederal unit with some state-like attributes, and held a veto
right over any changes to its autonomy. While the rights of Crimea fall short of
independence, Ukraine was only recognized independent by the international
community after having pledged to respect the rights of its minorities in accordance
with the commitments subscribed to in the framework of the CSCE, as well as the
inviolability of all frontiers.*

The combination of these factors gives the Crimean territorial unit a set of
rights, which I posit to be a suitable compromise by which to resolve the Crimean
question. By entitling Crimea to a comprehensive yet limited territorial autonomy,
the proposal does not compromise Ukrainian sovereignty over Crimea. Inasmuch as
Crimea has not been internationally recognized as having become part of Russian
sovereignty, there is still plenty of room to find compromises through negotiations.

Given the current impasse on the Crimean question, there is a need for a new
perspective. By utilizing the meritus tormula, my proposal establishes a framework
for transforming the Soviet-era status of Crimea into the contemporary internation-
al law setting in the following four domains: power-sharing, consociation, external
guarantees, and special provisions.

4.2. A Power-sharing Agreement

Power-sharing is essential for the success of any model of autonomy, but also a po-
tential flashpoint in negotiations. Since there is no longer a federal centre to mediate
the dispute, the lower-level units will aim to maximize their power within the organs
of the parent state. Conversely, the parent state will aim to minimize the subunits’
potential for interference so that they cannot compromise the functioning of the
state. These are both equally legitimate concerns that need to be carefully balanced
in any settlement.

¥ Constitution of the Autonomous Republic of Crimea (1998).
8 European Community, supra note 23.
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An appropriate continuation of Crimea’s former autonomy does not entail
a right to independent statehood, nor does it mean the confederalization or feder-
alization of Ukraine. Since Crimea did not have a right to have independent foreign
relations or a right to secession, it is within the parameters of meritus that it remains
a part of Ukraine, with a territorial autonomy that has only a very limited external
dimension.

Power-sharing needs to be accomplished by devolution, not decentralization.
In the latter case, a unitary state gives a territorial unit a chance to exercise public
power on its behalf, in a clear subordinate position. This would not work in the
post-Soviet context. Instead, there should be a clear devolution of public authority,
giving the autonomous region a right to exercise direct public power in its own
domain.” This should be accommodated with the minority’s own police force.”

Finally, a genuine autonomy arrangement should include power-sharing in the
field of the judiciary. Crimea’s regional courts — while being part of the unified
judicial system of Ukraine — need to serve as the highest-instance court for those
matters falling within the self-governance framework.”

So my proposal is for a power-sharing agreement between Ukraine and Crimea,
which will require some re-formulation of the 1998 Constitution of the Auton-
omous Republic of Crimea. It is based on u#7 possidetis meritus, transforming the
Soviet era autonomous agreement and its 1992 updates to accord with the present
day situation:

The Crimean ASSR in Ukraine had originally been created on 12 February
1991,”> but its status was only clarified with a new law on 30 June 1992.” That law
gave Crimea a meaningful autonomy and the title of “Republic of Crimea.” It was
a functioning compromise between Ukraine’s sovereignty and territorial integrity,
and Crimean’s right to a substantial internal self-determination in the form of strong
territorial autonomy. As the codified clarification of Crimea’s inherited ASSR status,
it should be the basis for resolving the current Crimean question.

The main points of law involved are as follows: The Republic of Crimea is an
autonomous part of Ukraine and independently resolves issues referred to its juris-

¥ Weller, supra note 86, p. 4.

* For example, in Kosovo’s civil service at least 10% of the central level positions are reserved for Serbs
(Law No.03/L-149 on the Civil Service, 14 June 2010, Art. 11.3).

! S. Wolft, 4 Resolvable Frozen Conflict? Designing a Settlement for Transnistria, ECMI Brief 26 (November
2011) p. 7. In Kosovo, 15% of Supreme Court judges must be members of minority communities.

°> The law recognized the Crimean regional Council of People’s Deputies as the highest body until the
adoption of a new constitution.

» Alaw of 29 April 1992 had reproduced the ASSR model, where possible, in an independent Ukraine.
However, it limited Crimean autonomy considerably and produced a backlash from the Crimean authorities.
A new law was introduced in June, corresponding more with the internal right to self-determination that the

Soviet ASSRss had enjoyed.
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diction. Crimea can formulate its own laws and Constitution, so long as they do
not contradict those of Ukraine.” Its territory cannot be changed or transferred to
another state without the approval of both the Crimean and Ukrainian parliaments.”
Crimea has full jurisdiction of its own affairs and it can participate “in the formation
and implementation of domestic and foreign policy activities of Ukraine” on issues
related to its interests.” According to Art. 3, Crimea’s own affairs include things such
as forming the electoral and judicial systems of the Republic; free ownership over the
peninsula’s natural resources; coordinating the economic policy of Crimea; environ-
mental protection; the definition and implementation of policy in the field of edu-
cation, culture, health care, sports, social security; as well as the protection and use of
historical and cultural monuments. Crimea can develop and implement demographic
policy, programs of urban planning and housing, and it has a relatively free language
policy. More importantly, Crimea has an independent budgetary policy, meaning its
own budget and finances. The maintenance of law and order is supervised by Crimea’s
own police force,” and it would be advisable to add symmetrical representation in
the civil service, as was done in Kosovo. In foreign policy, Crimea can “independently
enter into relations with other states and international organizations in the fields of
economy, environmental protection, and socio-cultural sphere.”®

Crimea has a veto over Ukrainian military affairs concerning the peninsula.
Ukraine cannot — without the consent of the Crimean Parliament — station troops
or military bases or conduct military exercises in Crimea.” Any Ukrainian military
units stationed in Crimea must consist mainly of citizens residing in Crimea. The
Crimean parliament needs to approve the Military Commander, the Commander
of the Security Services, and the Prosecutor and Deputy Prosecutors of Crimea.'”

The Crimean Parliament may apply to the Constitutional Court of Ukraine to
declare Ukraine’s laws invalid in the event they violate the powers of the Republic of
Crimea.'”" Ukraine is declared to act as a guarantor of the legal status of the Republic
of Crimea.'” Finally, Art. 15 establishes that the content of the autonomy listed
in the law for the Republic of Crimea may not be changed without the consent of
the highest legislative body of Crimea.

** About the delimitation of Powers Between Public Authorities of Ukraine and the Republic of Crimea,
30 June 1992, Art. 1. The Ukrainian Parliament may also suspend normative acts of the Crimean Parliament
in case of their inconsistency with the Constitution and laws of Ukraine (Art. 10).

> Ibidem, Art. 2.

% Ibhidem, Art. 3.

77 Ihidem.

B Ibidem, Art. 4.

? Ibidem, Arts. 5-6.

190 7hidem, Arts. 7-9.

191 Ihidem, Art. 13.

192 Ihidem, Art. 14.
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This extensive autonomous status of Crimea was not a gift from Ukraine but
a legal right of Crimeans, based on the combination of the uz7 possidetis rule and
the internal form of the right to self-determination.

Any compromise solution for the Crimean question will obviously require some
major concessions on the part of every stakeholder (Crimea, Ukraine, and Russia).
I posit that the formula I am proposing can be the most neutral starting ground
for a negotiated solution, as it is legally consistent. Ukraine maintains its territorial
integrity; Crimea keeps its internal self-determination in the form of meaningful
territorial autonomy; and Russia gains several perks indirectly — the rights of the
Russian speakers in Crimea will be guaranteed and no matter what the Ukraine’s
defence policy framework in the future is, the peninsula will have a veto over any
military deployments there — probably making it a demilitarised zone (apart from
the Sevastopol Naval Base).

The changes that curtailed Crimean autonomy since 1995 were — in retrospect
— a mistake, as they probably bred the discontent that contributed in large part to
the population supporting the Russian illegal annexation in 2014. We need to find
a working compromise that suits all stakeholders. I posit that the best compromise
is for Ukraine, Crimea, and Russia alike to go back to the original arrangement, in
the form in which it was clarified and codified in 1992, but with a few key changes.

Here L list the rest of the compromise solution, namely a consociation agreement
between Crimea and Ukraine; international guarantees and dispute resolution
mechanisms to be included into the compromise; and special provisions needed
to get Russia to buy into the deal.

4.3. A Consociation Agreement

A functioning autonomy arrangement often requires an agreement on consociation. Not
coincidentally, similar agreements are also found as a condition for meaningful minority
protection in many of the EU’s Accession Agreements.'” However, when trying to find
a balanced solution for the territorial conflicts involving former ASSRs, it is crucial to
recognize that Ukraine was a federal component of the USSR but not a federation in
itself. Consequently, meritus advocates for the continuation of the ethnofederal system
— asymmetrical territorial autonomy — and not the federalization of Ukraine.

This is an important distinction that needs to be made. Previous mediation
attempts, for example in 2003 in Moldova, have failed because they insisted on
federalizing the host state. Even back in the Soviet times, the ASSRs did not have
aright to independent foreign relations or veto over the host SSRs’ relations. They
do not need such a right now either.

%M. Rossi, Ending the Impasse in Kosovo: Partition, Decentralization, or Consociationalism, 42(5)
Nationalist Papers 867 (2014), p. 872.
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Thus, any mediation attempt based on utz possidetis should start from the prem-
ise that the former ethnofederal unit is unlikely to accept a weaker position than
the internal self-governing position that corresponds with that established in the
Soviet era. This should not include the right to disrupt the activities of the host
state outside its territorial autonomy, but in some cases should contain a right to
participate in the running of the state. This could be accomplished by establishing
qualified majorities in the host state’s parliament in some specific policy areas that
are of importance for the subunit. The qualified majorities could be predetermined
or triggered by a procedure. The aim is to limit the subunit’s veto to areas that could
be seen as essential to the autonomy arrangement.'**

For example, under the current constitutional arrangement in Kosovo, a perma-
nent Committee on the Rights and Interest of Communities guarantees the “vital
interests” of communities in the legislative process within the Kosovo Assembly.
Kosovo’s ethnic groups are able to take part in the running of the state'”
hanced political representation and the entrenchment of parliamentary double-ma-
jorities in some legislative areas.'*

Au autonomy arrangement requires determination of the appropriate level
of representation for the minorities, which in turn is based on numerous factors.
According to meritus, the guideline should be the previous level of consociation.'””
A quota to be followed is the subunit’s former representation in the host state’s
parliament. In addition, in the more heterogeneous minority units there should be
consociation agreements for the subunit’s parliament as well.'*

via en-

1% One example is the 2007 Kosovo Status Settlement Proposal. It envisioned a double-majority requirement
for changing the Constitution and adopting laws of “vital minority interest.”

1% The UNMIK Regulation 2001/9 followed the “group-differentiated rights” model of minority
protection. More in W. Benedek, Final Status of Kosovo: The Role of Human Rights and Minority Rights,
80(1) Chicago-Kent Law Review 215 (2005), p. 221.

1%The representatives and all the minority representatives need to vote in favor. M. Warren, A. Zeqiri,
Decentralization or Destabilization? Striking an Ethnic Balance in the Balkans, IPI Global Observatory, 8 July
2016. However, according to Adem Beha, while Kosovo’s Constitution and subsequent legislation includes
most key international legal standards on minority rights, many of them remain unimplemented in practice.
A. Beha, Minority Rights: An Opportunity for Adjustment of Ethnic Relations in Kosovo?, 13(4) Journal on
Ethnopolitics and Minority Issues in Europe 85 (2014), p. 86.

17 The SSRs had 32 representatives in the Soviet legislative body, and the ASSRs had 11. The Constitution
of the USSR (1936), Art. 35, and the Constitution of the USSR (1997), Art. 110.

19 This is especially important in Crimea. In Kosovo, the Constitution reserves 20 of the 120 parliamentary
seats to minorities and guarantees that at least one minister must be a Serb and another belongs to another
minority. Moreover, the Constitution created the “Consultative Council for Communities”, which serves as
a channel of inter-ethnic coordination and consultation (Constitution of the Republic of Kosovo, signed on
7 April 2008, Arts. 60, 81, and 96). The Council is composed primarily of representatives of all non-Albanian
communities. The OSCE monitors the Council’s work (OSCE Mission in Kosovo, Performance and Impact
of the Consultative Council for Communities: 2015-2016, 14 December 2017, pp. 4-5).
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The autonomy settlement must be constitutionally entrenched and might have
to be included in international agreements.'”” The key is to find a balance between
stability and flexibility: the arrangement should be hard to change (to ensure sta-
bility), but flexible and dynamic rather than static. In other words, there must be
clear rules on how to jointly change the rules if need be.

Consociation should be extended to judicial power-sharing, as an agreement
cannot function without an impartial dispute resolution system. The representation
of minorities in the judiciary will build up trust for the common cause. Therefore,
the highest courts of the state should have a mandatory representation of minorities.

Thus under meritus Crimea should be given the same number of representatives
in the Ukrainian parliament as it had under the Soviet system of consociation.

The Autonomous Republic of Crimea had the same number of confirmed seats
in the Ukrainian Parliament as it did as an ASSR in the SSR Ukraine Parliament
(Supreme Soviet), 12 out of 450 total (approximately 2.7%)."° A realistic compro-
mise should maintain this level. In the other cases of ethnofederal relations — for
instance in Tajikistan — it has been proven that retaining the exact representational
quota for the former autonomous unit can produce more harmonious national
relations. Crimeans will likely view the continuation of the former representation
quota as legitimate, increasing support for the autonomy arrangement.

4.4. International Guarantees and Mechanisms for Dispute Resolution

In addition to securing consociation in parliament — likely through a veto right in
some limited policy areas — and in the judicial system, the undeniable fact is that
the prolonged conflict over Crimea has built up much distrust. Thus, any credible
agreement is going to need international guarantees.

These guarantees can play a decisive role, especially considering the power im-
balance between Ukraine and Crimea, as well as the Soviet-era practice of using
Moscow as a mediator in the case of a dispute. Building on this shared legacy is an
obvious way to enhance trust between the parties, which is needed to reach and
maintain a self-governance arrangement. International guarantees are also effective in
committing external parties to the maintenance of the settlement. The international
community can use this conflict as a means to decrease other threats to international
peace and security, which all territorial conflicts contain even in their ‘frozen’ state.

1 Weller, supra note 86, p. 4.

10 Parliamentary elections not to be beld at nine constituencies in Donetsk region and six constituencies in
Lubansk region — CEC, Interfax-Ukraine, 25 October 2014, available at: https://en.interfax.com.ua/news/
general/230595 . html (accessed 30 June 2022). For example, the quota was 3,33% for Nagorno-Karabakh in
Azerbaijan’s parliament and 4% for Gorno-Badakhshan in Tajikistan’s parliament.
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Finally, the “elephant in the room” needs to be addressed. Russia needs to be given
astakeholder position in guaranteeing Crimea’s future autonomy. While this must
not amount to Russia be given any veto rights over Ukraine’s foreign policy, due to
the pro-Russia feelings of Crimeans as well as the Soviet history of Moscow’s me-
diation this guarantor role is an absolute necessity for the success of the settlement.
This is not about rewarding Russia for its illegal aggression, but a recognition of the
right to internal self-determination of Crimeans and their understandable need to
have — from their point of view — a trustworthy guarantor state for the autonomy
agreement. Moreover, the inclusion of Russia enables a role for the UN Security
Council in the settlement (as is further discussed below).

No matter how distasteful it may be for Ukraine, Russia needs to be the guarantor
of the rights of Russian speakers in Crimea, as no neutral state could credibly fulfil
this guarantor’s role. At the same time however, this role must be strictly limited
to such issues as language rights. Russia can take an active role in protecting the
agreed upon rights, for example by having a right to initiate the settlement’s dispute
resolution mechanism. However, it cannot be given any right to interfere with
Ukraine’s internal affairs or otherwise exploit this position.

There are several ways to internationally guarantee an agreement. First, a settle-
ment can be achieved via an international peace treaty with multiple signatories,
such as the one in Bosnia-Herzegovina."! Russia and Ukraine are not officially at
war, but there needs to be an agreement to end all hostilities. Second, the settlement
can be confirmed by a UN Security Council resolution, as was done in the Cam-
bodian settlement."* This gives the agreement added weight and has the potential
to involve the Security Council in any violations. If Russia is on board with the
settlement, there will no longer be a paralyzing veto blocking this route to peace
and itshould be attempted. Finally, a temporary international administration of the
conflictarea — such as UNMIK in Kosovo — might be necessary. This administration
must ensure the protection of human and minority rights, i.e., the fulfillment of
the OSCE’s and Council of Europe’s minority protection standards. In Crimea,
there needs to be a transition period, pending the details of the settlement, which
includes establishment of the number of Russian troops allowed in the peninsula.

There is also a need to ensure that the autonomy agreement continues to function
even when there are disputes. This should be secured primarily through consocia-
tion in the parliament and the Constitutional Court. Crimeans will probably need
a guaranteed veto right over changes to its constitutional position.

In addition, a need for outside mediation in dispute resolution would be im-
perative. This could be accomplished by a panel of mediators, with representa-

" Dayton Peace Agreement Documents, initialled in Dayton on 21 November 1995.
12 United Nations Security Council, S/RES/718, adopted on 31 October 1991.
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tional quotas from both the disputing parties as well as from external countries.'"
A potential model would be the Council for Interethnic Relations introduced by
Macedonia in 1991."** It consists of the President of the Macedonian Assembly
and two members from each of the nationalities, with its main function being to
consider issues of inter-ethnic relations and making proposals for their solution.
The Macedonian Assembly is obliged to take into consideration the proposals of
the Council and to make decisions regarding them.'"

4.5. Special Provisions

In addition to all the above-listed requirements, a settlement based on merztus can
include exclusion clauses, demilitarization options, international core issues, and/
or referendums.

The exclusion clauses could address some potentially problematic areas between
the host state and its subunits. For instance, in the case of Kosovo it was decided
that in order to reassure the remaining Serb minority, the possibility of Kosovo
joining Albania was banned by the UN Security Council resolution 1244. Likewise,
the settlement with Gagauzia''® and the proposals for Transnistria have contained
clauses that would allow the subunit to exercise external self-determination in the
event of unification of Moldova with Romania. In Crimea, such clauses could
prevent Crimea from ever joining an outside state or could make some reservations
if Ukraine joins the NATO or the EU.

Special provisions could also address international concerns, such as demili-
tarization or a non-aligned policy imposed upon the host state, as took place in
Cambodia. For Crimea, this should include such external concerns as language
rights. In addition, it should address the question of the Sevastopol Naval Base and
the Russian Black Sea Fleet. The only realistic alternative would be to continue the
Base’s lease period according to the latest agreement between Russia and Ukraine,
i.e., until 2042.

Finally, the settlement would need to include returning the currently occupied
territories to Ukrainian control, and the free return of all internally displaced persons
and refugees to their former places of residence in Crimea, under the supervision
of an international peacekeeping mission.

'3 Many international peace agreements include such provisions. See e.g., Verification/Monitoring
Mechanism: General Peace Agreement for Mozambique, signed 4 October 1992.

114 Arbitration Committee on Yugoslavia, Opinion No. 6, 11 January 1992.

115 Art. 78 of the Constitution of the Republic of Macedonia, quoted in: V. Neofotistos, The Risk of War:
Everyday Sociality in the Republic of Macedonia, University of Pennsylvania Press, Philadelphia: 2012, p. 140.

1¢In 1994, the OSCE mediated a settlement between Gagauzia and Moldova.
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4.6. The Model to Solve the Status of Donbas
As a baseline solution for the conflicts involving former autonomous entities, 7e7z-
tus advances an asymmetric territorialization that recognizes the former territorial
subject as a self-governing unit. Crimea is proof that an essentially territorial conflicts
can only be remedied with territorial solutions. However, for essentially non-ter-
ritorial conflicts, meritus ofters only a limited non-autonomous solution, such as
the Ohrid settlement in Macedonia.""” The level of local self-governance is based
on the CSCE/OSCE framework for minority protection and the EC Guidelines."®
New legislation increasing the powers of elected local officials needs to be adopt-
ed, in conformity with the Ukrainian Constitution and the European Charter on
Local Self-government. Enhanced competencies should relate principally to less
politically sensitive areas, such as public services, urban planning, environmental
protection, local economic development, culture, education, welfare, and health
care. Thelocal institutions need adequate financing to fulfil all their responsibilities.
Donbas should not get any special consociation levels in the Ukrainian parlia-
ment.

CONCLUSIONS

Admittedly itis a tall order to get Ukraine and Russia to agree on the proposals laid
outin this article. It would have been difficultin 2021 and seems outright impossible
today in 2022, given the horrendous, unprovoked war. Nevertheless, there needs to
be concrete proposals on how to move forward. In these pages I have presented one
model that would return Crimea and Donbas to Ukraine, but with concessions to
Crimea and Russia. In sum, the main points are as follows:

In 1991 Ukraine inherited, through the application of uz: possidetis, the borders
of the SSR of Ukraine — including the autonomous unit of Crimea. It promised
to the inhabitants of Crimea the continuation of this autonomy, and to the inter-
national community that it would respect the rights of national groups and would
settle any questions concerning state succession and regional disputes by agreement
or arbitration. Indeed, the recognition of Ukraine was conditioned on these criteria.

Based on Crimea’s right to internal self-determination, the proposal presented
in this article brings back the 1992 autonomy solution, but with a few key addi-
tions concerning dispute resolution, due to the loss of the mediating federal centre
that made the arrangement work during Soviet times. In addition, unlike the 1992
solution, the solution in 2022 needs to contain a consociation agreement, to be

W Weller, supra note 86, p. 6.
"8 The 4 November 1991 Draft Convention of The Hague Peace Conference on Yugoslavia contains
useful examples of minority protection.
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internationally guaranteed, and to have special provisions concerning language
rights and the Sevastopol Naval Base.

In exchange for its consent to the arrangement and its help in solidifying it by
a UN Security Council Resolution, Russia would gain a guarantor status and the
continuation of the Naval Base lease, neither of which compromise Ukrainian sover-
eignty. In the future, Russia could take an active role in protecting the agreed-upon
rights of the Crimeans, for example by having a right to initiate the dispute resolution
mechanism. However, it cannot be given any right to determine Ukraine’s foreign
policy or in any other way to exploit this position. To achieve this, the UN Security
Council should be directly invested in maintaining the settlement.

The inhabitants of Donbas could gain a limited, local self-governance based
on the CSCE/OSCE framework for minority protection and the EC Guidelines.

This proposal is non-biased, as it is based on international law. In addition, it
gains further credibility from the fact that it is backed by history. Indeed, most
of the things I have suggested here have worked in the past and have been found
legitimate by all the parties concerned.

When the guns fall silent and the senseless war finally ends, there will be an even
greater need for mediation proposals. To begin this crucial process, here I have
offered one to get things started.
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Asylum Procedures Directive and Return Directive. The article further argues that
the pushbacks violate the European Convention of Human Rights and would not fall
within the exceptions to the prohibition of collective expulsions.

" Assistant professor (dr.), Institute of Law Studies of the Polish Academy of Sciences (Warsaw), Marie
Sktodowska-Curie Fellow at Hertie School; email: baranowska.g@gmail.com; ORCID: 0000-0001-6614-9121.

! The research for this article was funded by the Polish National Science Centre (grant agreement
2019/35/D/HS5/03700). I would like to thank Witold Klaus and Vera Wriedt for their helpful comments.

> DParts of this article are based on texts I have published before on Verfassungsblog (G. Baranowska,
The Deadly Woods. Legalizing pushbacks at the Polish-Belarusian border, Verfassungsblog, 29 October 2021,
available at: https://bit.ly/3Fvdl]S; G. Baranowska, 4 Tale of Two Borders. Poland’s continued illegal actions at
its border with Belarus, Verfassungsblog, 10 March 2022, available at: https://bit.ly/3LZ7bEw (both accessed
30 June 2022)), as well as in two chapters, see G. Baranowska. Can a state limit the processing of asylum
applications (evaluation of the provisions of so called the Pushback Act) and The legality and permissibility of
push-back policies (forcing people back over a border) and assessment of the attempts to legalise it in Poland, both
in: W Klaus. (ed.) Beyond the Law. Legal assessment of Polish state’s activities in response to humanitarian crisis
on the Polish-Belarusian Border, Wydawnictwo INP PAN, Warsaw: 2022.
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INTRODUCTION

In the second half of 2021 thousands of persons were forced to repeatedly wander
in minus temperatures though thick woods in the borderlands of Poland and Bela-
rus. The situation was created by the actions of Belarusian authorities, which had
issued touristic visas to people from crisis regions and facilitated their arrival to the
Polish, Latvian and Lithuanian borders. After they crossed the border irregularly,
Polish authorities forced them back to Belarus, and Belarusian authorities back to
Poland, leading to serious injuries and deaths. These practices were also applied to
pregnant women, children and person with disabilities.

The Polish authorities decided to ground their practices in domestic law. This
was done within two frameworks: an interim one based on an executive regulation
(August 2021); and a permanent measure based on an act of Parliament (October
2021). In March 2022, a Polish regional court in Hajnéwek issued a ruling with
regard to a pushback carried out on the basis of the executive regulation and declared
it to be illegal, unjustified, unlawful and irregular.’ As of the time of this writing, i.c.
July 2022, both frameworks, each of which contains different regulations, remain
in force in parallel.

This article provides an overview of the Polish laws grounding pushbacks in do-
mestic law and examines them in the context of international and EU law. It starts
by introducing the term “pushback” and giving examples how it has been grounded
in domestic law by several EU countries (Section 1). Next it presents the legal steps
taken by Polish authorities to respond to the increase of people crossing the Pol-
ish-Belarusian border irregularly beginning in the summer of 2021 (Section 2). This
is done in order to place the events in the broader context in which the pushbacks
were taking place. Section 3 discusses the two frameworks that were adopted in Po-
land and which grounded pushbacks in domestic law: the executive regulation (3.1)
and the parliamentary act (3.2). The next section (4) presents a domestic judgment
from March 2022, in which the legality of the pushbacks carried out on the basis of
the executive regulation was assessed. This serves as a bridge to Section 5, in which
the two frameworks are assessed with regard to their compatibility with domestic
and international law. This section finds that they violate domestic (5.1), refugee

> Wyrok Sadu Rejonowego w Bielsku Podlaskim VII Zamiejscowy Wydziat Karny w Hajnéwee [Judgment
of the Regional Court in Bielsko Podlaskie VII Penal Branch Division in Hajnéwka], 28 March 2022,
VIIKp 203/21.
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(5.2), and European Union (EU) law (5.3), as well as the European Convention of
Human Rights (ECHR) (5.4).*

1. PUSHBACKS

1.1. The term and practice of pushbacks
Atvarious EU borders people who are trying to cross a border, or have crossed it, are
forced back over the border, without their individual situation being assessed.” Such
practices have been called “pushbacks”. The practice is a violation of international
law, as states are obliged under international law to review claims of international
protection, and collective expulsions without an assessment of individual circu-
mstances are prohibited.® Furthermore, as has been widely reported pushbacks
often involve physical violence, ill-treatment, seizure of cell phones as soon as the
persons are apprehended, and the destruction of their belongings.” Consequently,
when performed using force and violence — which is often the case — they also breach
other human rights, such as the prohibition of torture and inhuman treatment.
The UN Special Rapporteur on the human rights of migrants has defined the
term “pushback” in his 2021 report as:

various measures taken by States, sometimes involving third countries or non-State
actors, which result in migrants, including asylum seekers, being summarily forced
back, without an individual assessment of their human rights protection needs, to the
country or territory, or to sea, whether it be territorial waters or international waters,

from where they attempted to cross or crossed an international border.®

* While the article does not deal with the UN treaty bodies’ assessment of pushbacks, it is worth pointing
out that in the light of those decisions, the pushbacks taking place at the Polish-Belarusian border are very likely
to be deemed to constitute a human rights violation. See for example UN Committee on the Rights of the
Child, D.D. v. Spain (CRC/C/80/D/4/2016), 1 February 2019 — while the decision concerned unaccompanied
minors, the general principles in it are relevant also for other contexts; see V. Wriedt, Push-backs rejected:
D.D. v. Spain and the rights of minors at EU borders, EU Migration Law Blog, 29 April 2019, available at:
https://bit.ly/316SD9X (accessed 30 June 2022).

> This means that neither their asylum claims nor any other claims, such as for example being an
unaccompanied minor, are assessed.

¢ 1. Goldner Lang, B. Nagy, External Border Control Techniques in the EU as a Challenge to the Principle
of Non-Refoulement, 3(17) European Constitutional Law Review 442 (2021), pp. 451-459; H. Hakiki,
The ECtHRs Jurisprudence on the Probibition of Collective Expulsions in Cases of Pushbacks at European Borders:
A Critical Perspective, in: S. Schiedermair, A. Schwarz, D. Steiger (eds.), Theory and Practice of the Enropean
Convention on Human Rights, Nomos: Baden-Baden: 2022.

7 The Black Book of Pushbacks, Border Violence Monitoring Network, 2020, available at: https://bit.
ly/3FrVunb (accessed 30 June 2022).

& Special Rapporteur on the Human Rights of Migrants, Report on means to address the human rights
impact of pushbacks of migrants on land and at sea, A/HRC/47/30, 12 May 2021.
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While this is not a legal definition, it does give a good overview of the practice
and its different forms. It consists of forcing refugees, asylum seckers and migrants
back to the country from which they crossed the border, without observing the
necessary human rights safeguards. Within this practice the individual situation of
each person is not assessed; thus it denies access to asylum procedures and is at odds
with the principle of non-refoulement. The border guards engaged in pushback
operations usually claim that the persons in question did not mention the wish to
apply for international protection.” This practice is widespread in Europe and has
been noted at all the main migration routes to Europe."”

1.2. Grounding pushbacks in domestic law

Some states conduct pushbacks informally without any records, and subsequently
deny that they have taken place. Others issue semi-formalized paperwork in fast-track
procedures. Still other states, among them recently Poland, formalize those practices
in domestic law. In this article I do not use the term “legalised” pushbacks, as the
point of the practice is to misapply the law. Instead, I use the phrase “grounding
the practice in domestic law”, which in my opinion better reflects the rationale of
the act.!

Poland is not the first country to ground pushbacks in domestic law. In Spain,
for example, a law was adopted in 2015 which introduced a special legal regime for
returning persons detected at the territorial border line of Ceuta and Melilla who
have tried to cross irregularly.' Similarly, a Hungarian law has allowed for such re-
turns to Serbia. The application of this law led to judgments by the European Court
of Human Rights (ECtHR)" and Court of Justice of the European Union,** both
of which ruled that the so-called ‘expedited returns’ have to meet the conditions
established in the ECtHR case law and EU law.®

> W. Klaus, The Porous Border Woven with Prejudices and Economic Interests. Polish Border Admission
Practices in the Time of COVID-19, 10 Social Sciences 435 (2021).

19 Council of Europe, Commissioner for Human Rights, Pushed beyond the limits. Four areas for urgent
action to end human rights violations at Europe’s borders, 2022, available at: https://bit.ly/3wnlPPj (accessed
30 June 2022).

! Twould like to thank Hanaa Hakiki for introducing me to this phrase, as well as for inspiring discussions
on border violence and migration.

12 Ley Orgdnica 4/2015, 30 March 2015, de preccién de la seguridad ciudadana. See also Wriedt, supra
note 4.

3 ECtHR (GC), Ilias and Abmed v. Hungary (App. No. 47287/15), 21 November 2019; ECtHR,
R.R. and Others v Hungary (App. No. 36037/17), 2 March 2021.

" Case C-564/18 LH v. Bevdndorldsi és Menekiiltiigyi Hivatal, ECLI:EU:C:2020:218; Joint Cases
C924/19 PPU and C925/19 PPU FMS and others v. Orszdgos Idegenrendészeti Foigazgatdsag Dél-alfoldi
Regiondlis Igazgatdsdg and Orszdgos Idegenrendészeti Féigazgatdsdg, ECLI:EU:C:2020:367.

15 J.De Coninck, (1l-)Legal Gymnastics by Poland and Hungary in EU Border Procedures, Verfassungsblog,
11 November 2021, available at: https://bit.ly/319i4b6 (accessed 30 June 2022).
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In response to the events on the EU eastern border in summer 2021, Latvia also
has grounded pushbacks in domestic law. An executive regulation was introduced
which allowed the Latvian State Border Guard, National Armed Forces and State
Police to return people who have irregularly crossed the Latvian border from Be-
larus without formal procedures and irrespective of their wish to claim asylum.
Furthermore, they are allowed to use physical force and special means to ensure
compliance.'®

2. POLISH RESPONSES TO EVENTS ON THE POLISH-BELARUSIAN
BORDER SINCE THE SUMMER OF 2021

The situation on the eastern EU-borders in 2021 was caused by a policy of the
Belarusian regime, which issued tourist visas to persons from crisis regions so that
they could fly to Minsk, and then provided them with transport to Belarusian
borders with neighbouring countries. Due to this practice, thousands of persons
were trying — many successfully — to irregularly cross borders into Poland, Lithuania
and Latvia."” Being in Belarus, they had no possibility to enter the EU regularly.'®
At the border they were forced by Belarusian state agents to cross into Poland. The
conducted pushbacks exposed the individuals to a risk of torture and inhuman
treatment at the hands of Belarusian state agents."”

In response to this situation, the Polish authorities employed a number of meas-
ures. One of them — pushbacks — is examined more closely in this article. The legal
frameworks put in place in September and October 2021 are analyzed, but it is
worth pointing out that the Commission for Human Rights of the Council of
Europe found that the practice of pushbacks had been occurring systematically
even before the Polish legislation was adopted.”

Along with the widespread pushbacks, a state of emergency was announced,
which prohibited persons from entering the area close to the border. This worsened
the humanitarian crisis, as it made providing support significantly more difficult.
Additionally, it made it impossible for journalists to report from the ground on
the situation at the border. The state of emergency was initially implemented in

¢ A.Jolkina, Trapped in a Lawless Zone. Forgotten Refugees at the Latvia-Belarus Border, Verfassungsblog,
2 May 2022, available at: https://bit.ly/3w74fjz (accessed 30 June 2022).

7 Grupa Granica, Humanitarian crisis at the Polish-Belarusian border. Report, 2021, available at: https://
bit.ly/39YWnbo (accessed 30 June 2022).

'8 The situation further deteriorated after the Russian invasion of Ukraine in February 2022, as it made
it extremely difficult to leave Belarus due to international responses to Belarusian involvement in the war.

1 Council of Europe, Commissioner for Human Rights, supra note 10.

0 Third party intervention by the Council of Europe Commissioner for Human Rights under Article 36,

paragraph 3, of the European Convention on Human Rights R. 4. and others v. Poland (App. No. 42120/21),
available at: https://bit.ly/3MdM XXy (accessed 30 June 2022), para. 17.
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the region in September 2021.*' As according to the Polish constitution a state of
emergency could be ongoing for a maximum of 150 days,* the situation should
have changed on 1 December 2021, making the area available for humanitarian
organizations and journalists. However, in November 2021 an amendment to the
law on the protection of the state border and certain other acts was adopted, allow-
ing for a de facto extension of the state of emergency.” The law gives the minister
in charge of interior affairs the competence to introduce a temporary prohibition
against entering selected border regions,* and indeed such a temporary prohibition
at the border with Belarus was introduced starting in December 2021,” and sub-
sequently prolonged in March 2022 (several days after Russia’s full-scale invasion
of Ukraine) until June 2022.%¢

These legislative efforts have been accompanied by attempts to intimidate human
rights defenders. They have been threatened with criminal sanctions” and harassed,
which even led to a statement by several UN experts in February 2022, who called
upon Poland to “investigate all allegations of harassment of human rights defenders,
including media workers and interpreters at the border with Belarus, and grant

! Rozporzadzenie Prezydenta Rzeczypospolitej Polskiej w sprawie wprowadzenia stanu wyjatkowego na
obszarze czgici wojewddzewa podlaskiego oraz czgéci wojewddztwa lubelskiego [Regulation of the President
of the Republic of Poland on the introduction of a state of emergency in part of the Podlaskie Voivodeship
and part of the Lubelskie Voivodeship], Journal of Laws 2021, item 1612.

** Initially 90 days and then with one extension for a period no longer than 60 days (Art. 228.1).
The state of emergency was indeed prolonged after 90 days for another 60 days, see Rozporzadzenie Prezydenta
Rzeczypospolitej Polskiej w sprawie przedtuzenia stanu wyjatkowego na obszarze czgéci wojewddztwa
podlaskiego oraz czgéci wojewddztwa lubelskiego [Regulation of the President of the Republic of Poland
on the extension of the state of emergency in part of the Podlaskie Voivodeship and part of the Lubelskie
Voivodeship], Journal of Laws 2021, item 1788.

# Ustawa o zmianie ustawy o ochronie granicy paristwowej oraz niektérych innych ustaw [An actamending
the act on the protection of the state border and some other acts], Journal of Laws 2021, item 2191.

* The law, and consequently the executive regulations introduced on the basis of the law, are violating the
Constitution procedurally and materially (M. Gérski, Lawfulness of the introduction of a state of emergency
and the limitations on civil rights under it, including restriction on movement, in: W. Klaus (ed.), supra note 2.

» Rozporzadzenie Ministra Spraw Wewnetrznych i Administracji w sprawie wprowdzenia czasowego zakazu
przebywania na okreslonym obszarze w strefie przygranicznej przyleglej do granicy paristwowej z Republika
Biatorusi [Regulation of the Minister of the Interior and Administration on the introduction of a temporary
ban on staying in a specific area in the border zone adjacent to the state border with the Republic of Belarus],
Journal of Laws 2021, item 2193.

* Rozporzadzenie Ministra Spraw Wewnetrznych i Administracji w sprawie wprowadzenia czasowego
zakazu przebywania na okreslonym obszarze w strefie przygranicznej przyleglej do granicy pafstwowej
z Republika Biatorusi [Regulation of the Minister of the Interior and Administration on the introduction of
atemporary ban on staying in a specific area in the border zone adjacent to the state border with the Republic
of Belarus], Journal of Laws 2022, item 488.

77 See also W. Klaus, who shows that humanitarian help at the border does not meet the criteria of crimes
provided for by Polish law. W. Klaus, Criminalisation of solidarity. Whether activists who help forced migrants
in the borderland can be penalised for their actions?in: W. Klaus (ed.), supra note 2.
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access to journalists and humanitarian workers to the border area ensuring that
they can work freely and safely.””*

3. GROUNDING PUSHBACKS IN POLISH LAW IN 2021

3.1. Executive regulation

The executive regulation, adopted on 21 August 2021, was the first attempt to
ground pushbacks in domestic law in Poland. It is an amendment to an executive
regulation from 13 March 2020, adopted within the response to the COVID-19
pandemic, and as such is supposed to be an interim measure. In this section, the
original executive regulation will first be shortly described (3.1.1), as it drastically
restricted the possibility to claim international protection, which is relevant also for
the assessment of the pushback practices. Next the 2021 amendment specifically
introducing pushbacks will be analyzed (3.1.2).

3.1.1. COVID-19 Executive Regulation (2020)
The original executive regulation from 2020 suspended and restricted border traffic
at selected border crossing points to Russia, Belarus and Ukraine.” It included two
annexes: one listing those border crossings where the crossing was suspended, and
the other where the crossing was restricted. On those border crossings where the
executive regulation restricted border traffic, the act only allowed selected categories
of persons to cross. Initially this included Polish citizens, their spouses and children,
foreigners holding a “Polish Card” (pol. Karta Polaka), members of diplomatic and
consular missions and their families, foreigners with the right of permanent or tem-
porary residence in Poland, as well as foreigners with the right to work in Poland.*
This list was subsequently extended to include additional categories of persons,’
but asylum seekers were never included, meaning that they are not allowed to enter
Poland through those border crossings. As the other border crossings from Russia,
Belarus and Ukraine are suspended, this practically meant that the executive reg-
ulation made it nearly impossible for asylum seekers to enter Poland from those
countries. Under the executive regulation the commanding officer of the Border
Guards can allow asylum seekers to enter. However, according to Poland’s domestic

» OHCHR, Poland: Human rights defenders face threats and intimidation at Belarus border — UN experts,
15 February 2022, available at: https://bit.ly/3PpeVBY (accessed 30 June 2022).

» Rozporzadzenie Ministra Spraw Wewnetrznych i Administracji w sprawie czasowego zawieszenia lub
ograniczenia ruchu granicznego na okreslonych przejsciach granicznych [Regulation of the Minister of the
Interior and Administration on the temporary suspension or restriction of border traffic at specific border
crossing points], Journal of Laws 2020, item 435.

30 Ibidem, para. 3.2

3! Including, among others, drivers, students, researchers, citizens of Belarus and Ukraine.
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law and international obligations, asylum seckers do not have to seck additional
permits to ask for international protection. Consequently, these regulations are in
violation of Poland’s domestic law as well as its international obligations.

3.1.2. 2021 Amendment
In August 2021, in response to the increase of persons who irregularly crossed
the border from Belarus, the Minister of Interior and Administration adopted an
amendment to the 2020 executive regulation suspending and restricting border
traffic. According to the amendment, persons notincluded in one of the categories
(i.e. allowed to cross a border crossing on which traffic was restricted), and who
have crossed the border are to be returned to the Polish border.** Importantly,
the amendment not only concerns people at the suspended and restricted border
crossing points, but also “beyond the territorial range of the border crossing.””
Consequently, every person identified on the territory of Poland who does not fall
into one of the categories and has crossed the border from Russia, Belarus or Ukraine
after 20 August 2021 can be returned to the border on the basis of the amendment.
The amendment does not provide for any procedure by which the return to the
border should take place: it only specifies that the person should be returned to the
border. It requires no formal documentation concerning this return. The amendment
does not even include information about where the return should take place, thus
implicitly confirming the practice of returning persons outside of border crossings.

3.2. Parliamentary act
On 23 August 2021, just two days after the above-described amendment was ad-
opted, the government submitted a draft of a parliamentary act which aimed at the
same goal: to ground in domestic law the practice of returning persons who have
crossed the border irregularly. The law entered into force on 25 October 2021.%* In
contrast to the one-sentence on the return contained in the executive regulation,
the parliamentary act includes more details about the procedure.

According to the parliamentary act, when persons are apprehended immediately
after crossing an external border in violation of the law, the commanding officer

3> Rozporzadzenie Ministra Spraw Wewnetrznych i Administracji zmieniajace rozporzadzenie w sprawie
czasowego zawieszenia lub ograniczenia ruchu granicznego na okreslonych przejéciach granicznych [Regulation
of the Minister of Interior and Administration amending the ordinance on the temporary suspension or
limitation of border traffic at certain border crossing points], Journal of Laws 2021, item 1536.

3 Ibidem, para. 1: “In the case of discovery of the persons referred to in paragraph 1. 2a, at the border
crossing point where the border traffic has been suspended or limited and beyond the territorial range of the
border crossing point, such persons shall be returned to the state border line.”

3 Ustawa o zmianie ustawy o cudzoziemach oraz nicktérych innych ustaw [Law amending the Law on
foreigners and other laws], Journal of Laws 2021, item 1918.
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of the Border Guard issues an order according to which the persons have to leave
Poland. The order contains a prohibition to re-enter Poland and other Schengen
area countries during a specified period (between 6 months and 3 years). It may
be appealed to the Commander-in-Chief of the Border Guard, but this does not
suspend its execution.

The parliamentary act is narrower than the executive regulation, which does not
require apprehension “immediately after crossing” the border. At the same time how-
ever, itis much more general than the executive regulation, which was an amendment
to the COVID-19 rules and as such is supposed to be an interim measure.

The parliamentary act also deals explicitly with asylum seekers, by allowing the
border guards to disregard applications for international protection from people
apprehended immediately after crossing an external border in breach of the law. That
clearly violates Poland’s international obligations.” The one exception with regard to
asylum seekers in the parliamentary act concerns persons coming directly from the
territory of a country where their life or freedom is threatened with persecution or
the risk of serious harm. Additionally, they need to present credible reasons for their
“illegal” entry to Poland and submit their asylum claims immediately after crossing the
border. Itis highly unlikely that asylum seekers would be able to meet these conditions.

3.3. The two frameworks in parallel

Consequently, two frameworks grounding pushbacks in domestic law exist in paral-
lel. The interim one based on the COVID-19 regulation allows the return of anyone
not fitting into any of the categories of persons authorized to enter into Poland who
has crossed the border from Russia, Belarus or Ukraine after 20 August 2021. The
second, based on the parliamentary act, allows the return of persons apprehended
immediately after crossing the border irregularly. The pushbacks within the second
framework are performed on the basis of an order and result in a prohibition to
re-enter the Schengen area — while pushbacks within the first one do not.

Such a state of affairs gives the border guards flexibility as to which framework to
use with regard to particular pushbacks. As the interim framework does not require the
officers to issue an order, it could be their preferred framework. While it cannot be stated
with certainty which of these two regulations is applied more often, it was the interim
framework that led to the first domestic judgment discussed in the following section.

% See more in section 5. See also critique of the act by the Polish Ombudsman [Rzecznik Praw
Obywatelskich], 3.10.2021, available at: https://bit.ly/3LRijDj; several Polish NGOs: Fundacja Ocalenie,
28 September 2021, available at: https://bit.ly/39MByzP; Helsiiska Fundacja Praw Cztowieka, 6 September
2021, available at: https://bit.ly/3kS8KYV, as well as the UNHCR, 16 September 2021, available at: https://
bit.ly/3wdaQle (all accessed 30 June 2022).
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4. DOMESTIC JUDGMENT

In March 2022, a Polish regional court in Hajnéwek issued a ruling in a case con-
cerning a pushback carried out on the basis of the executive regulation.’ The case
concerned three Afghan nationals, who irregularly crossed the border from Belarus
to Poland on 29 August 2021, i.e. eight days after the executive regulation was ad-
opted. According to the facts reiterated in the judgment, after crossing the border
they met with a person with whom they signed a power of attorney to represent
them in proceedings for international protection. Subsequently, the Border Guards
were called and informed about their wish to apply for international protection
— this was recorded on a phone. The three Afghan nationals were then brought
to a border guard post, which their representative was not allowed to enter. After
acouple of hours spent in the facility, they were driven into the forest to the border
with Belarus. No official documentation from the incident was drawn up.

A complaint was brought against the Border Guard concerning the deprivation
of liberty. The commanding officer of the local Border Guard responded that the
incident was not a deprivation of liberty, but a “temporary restriction of freedom
of movement” in the course of a return procedure as foreseen in the executive reg-
ulation. It was argued that the Afghan nationals were transferred and held at the
facility to rest and be fed. According to the response, there was no information on
their claim for international protection.

The court found that the facts in the case constituted a deprivation of liberty,
which was not conducted correctly inasmuch as it was not documented. It further
stated that driving people in the middle in the night deep into a restricted nature
reserve without appropriate equipment was deeply inhumane and in violation of
the law. With respect to the law assessed in this article, importantly the court also
issued explicit comments on the executive regulation. While the court acknowledged
that the regulation does not specify how the procedure for return to the state border
should take place, it stated that this is irrelevant, as the executive regulation was
adopted in excess of the executive’s statutory authorization. The court reiterated
that the Minister of Interior and Administration was by law authorized only to sus-
pend or restrict the crossing at border crossings — not at other places. Furthermore,
the executive regulation cannot restrict the right to stay in Poland while claims for
international protection are being processed. In consequence, the court found the
pushbacks to be unreasonable, illegal, and incorrect in light of the applicable law.

3¢ Wyrok Sadu Rejonowego w Bielsku Podlaskim VII Zamiejscowy Wydziat Karny w Hajnéwee [Judgment
of the Regional Court in Bielsko Podlaskie VII Penal Branch Division in Hajnéwka], 28 March 2022,
VIIKp 203/21.
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5. COMPATIBILITY OF THE FRAMEWORKS GROUNDING
PUSHBACKS IN POLISH LAW WITH DOMESTIC LAW
AND INTERNATIONAL LAW

5.1. Domestic law

The above judgment does not leave any doubts that the executive regulation — and
consequently pushbacks conducted on its basis — are in violation of Polish law. While
it dealt specifically with a situation in which there was a deprivation of liberty, the
court’s findings also hold true for pushbacks when no deprivation of liberty takes
place.”” Firstly, the court found that the executive regulation was adopted in excess
of the executive’s statutory authorization. Secondly, it found that the executive
regulation cannot limit the stay in Poland for persons submitting claims for inter-
national protection. The second finding is also relevant with respect to pushbacks
conducted on the basis of the parliamentary act.

As mentioned above, the parliamentary act explicitly allows for disregarding an
application for international protection from people apprehended immediately
after crossing an external border in breach of the law. Just as was the case with the
executive regulation, so too the parliamentary act cannot restrict the stay in Poland
while claims for international protection are being processed.

The right to asylum is enshrined in the Polish Constitution, which specifies that
foreigners may be granted refugee status in accordance with international agreements
to which Poland is a party.*® The Law on Foreigners states that the application for
international protection is submitted through commanding officers of the Border
Guards.” Consequently, every person that submits an application for international
protection to a Border Guards should be allowed to enter Poland and remain on
its territory until the application is processed.*

%7 For example if a person would be “pushed back” to Belarus while physically at the border.

3% Konstytucja Rzeczpospolitej Polskiej [Constitution of the Republic of Poland], Journal of Laws 1997,
No. 78, item 483, Art. 56.

¥ Ustawa o cudzoziemach [Law on foreigners], Journal of Laws 2003, No. 128, item 1176, Art. 24. See also
J. Chlebny (ed.), Prawo o cudzoziemcach. Komentarz [Law on foreigners. Commentary], CH Beck, Warszawa:
2020.

“° M Pétrorak, Can an application for international protection be refused and when is it considered to
be submitted?, in: W. Klaus (ed.), supra note 2. See also P. Dabrowski, Niedopuszczalnos¢ odmowy wjazdu
cudzoziemca na terytorium RP bez wyjasnienia, czy cudzoziemiec deklaruje wolg ubiegania sig o ochrong
migdzynarodowg. Glosa do wyroku Naczelnego Sgdu Administracyjnego z dnia 20 wrzesnia 2018 r., II OSK
1025/18 [Inadmissibility of refusing entry of a foreigner to the territory of the Republic of Poland without
clarifying whether the foreigner declares the will to apply for international protection. Gloss to the judgment of
the Supreme Administrative Court of September 20, 2018, I OSK 1025/18], 3 Orzecznictwo Sadéw Polskich
150 (2019).
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While the Hajnéwek judgment* did not deal with the consequences of irregular
crossings of borders as foreseen in the Polish Penal Code and the Petty Offences Code, it is
worth mentioning them in this context. Crossing the Polish border irregularly constitutes
aviolation of Art. 49a of the Petty Offences Code** and may also constitute a violation
of Art. 264 of the Penal Code® (crossing borders in violation of law, using violence,
threats, deception or in cooperation with other persons). Persons secking international
protection are exempted from those rules, as Poland is party to the Convention Relating
to the Status of Refugees* (Art. 31.1). Thus, according to Polish law when an irregular
crossing is discovered, state authorities are under an obligation to initiate proceedings
under the Petty Offences Code (and possibly the Polish Penal Code), unless the persons
are claiming asylum. Consequently, by returning persons who have crossed irregularly
without initiating either criminal or asylum procedures, both the executive regulation
and the parliamentary act are inconsistent with Polish law.

5.2. International refugee law
Poland has been a party to the 1951 Convention Relating to the Status of Refugees
(Refugee Convention) since 1991. According to the Refugee Convention, all state-par-
ties are obliged to review applications for international protection. The Convention
does not provide for the possibility of its suspension. Provisional measures can be
applied only in time of war or other grave and extraordinary circumstances with respect
to a particular person before declaring that person a refugee (Art. 9). Consequently,
these measures have to be decided on a case-by-case basis. A general ban on submit-
ting applications for international protection with regard to a group of persons — as
is foreseen in the parliamentary act — is thus in violation of the Refugee Convention.
The Refugee Convention also addresses the specific situation of people who
have entered states irregularly. Art. 31 recognizes that asylum seekers are not re-
quired to enter states in a regular manner, as long as they can show “good cause”
for entering without the necessary documentation.® It foresees that states should

41 See section 4.

# Kodeks wykroczen [Petty Offences Code], Journal of Laws 1971, No. 12, item 114.

# Kodeks karny [Penal Code], Journal of Laws 1997, No. 88, item 553.

* Convention Relating to the Status of Refugees (adopted 28 July 1951, entered into force 22 April 1954)
189 UNTS 137. On how current migration control practices have limited the possibility to seek asylum in the
globalized world, see T. Gammeltoft-Hansen, Access to Asylum. International Refugee Law and the Globalisation
of Migration Control, Cambridge University Press, Cambridge: 2013.

 G.S. Goodwin-Gill, J. McAdam, The Refugee in International Law, Third Edition, Oxford University
Press, Oxford: 2007, pp 384-385. Importantly however, Goodwin-Gill and McAdam also recognize that this
has been differently approached by states in their domestic legislation, citing in particular Australian law. For
more on Art. 31 see also G.S. Goodwin-Gill, Article 31 of the 1951 Convention relating to the Status of Refugees:
Non-Penalization, Detention, and Protection, in: E. Feller, V. Ttrk, F. Nicholson (eds.), Refugee Protection in
International Law: UNHCR’s Global Consultations on International Protection, Cambridge University Press,
Cambridge: 2003, p. 187.
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not impose penalties upon persons who come directly from a territory where their
life or freedom was threatened, as long as they present themselves without delay
to the authorities and show good cause for the irregular entry. As highlighted by
Goodwin-Gill and McAdam, imposing penalties without an individual assessment
of the claims of an asylum seeker is not only a breach of Art. 31, but s also likely to
violate the obligations to ensure and protect the human rights of everyone within its
jurisdiction.* The benefits of the non-penalization is restricted to refuges “coming
directly” from the said territory.*” However, as explained in Zimmermans’s commen-
tary to Art. 31, the only category of refugees whose behaviour could be rationally
targeted and penalized are those that have already been accorded refugee status and
residence in a transit state to which they can safely return.*

The wording of Art. 31 is similar to the one employed in the parliamentary act
with regard to persons secking international protection. However, the rationale
for using this in both legal acts is substantially different. Art. 31 of the Refugee
Convention does not concern the filing of asylum applications — it concerns the
non-penalization of irregular entry. The analysed parliamentary act in turn deals
with returning persons to the border without assessing their claims of international
protection. Not accepting an asylum application and/or not allowing one to be
processed is much more than the penalization of the irregular entry.

If however we were to consider the application of Art. 31 in the given context, it
would require scrutinizing the circumstances of the persons who have crossed from
Belarus, while an asylum application concerns a threat to their life and freedom in
other countries (for example Syria or Afghanistan). In such a case the current sit-
uation in Belarus and how it impacts their life and freedom would also need to be
considered. The ECtHR did not consider Belarus to be a safe third country before
August 2021.” This assessment has further deteriorated due to the conduct of
Belarussian authorities since then, as they have been widely reported to have used
physical violence to force people to cross back into Poland. The Council of Europe
Commissioner for Human Rights stated in January 2022 that expelling migrants
and asylum seckers to Belarus is likely to put them at risk of torture or inhuman
or degrading treatment at the hands of Belarussian state agents. She added that

“ Goodwin-Gill, McAdam, supra note 43, p. 267.

7 Ibidem, pp. 149-150.

“ G. Noll, Part Six Administrative Measures, Article 31, in: A. Zimmermann, F. Machts, J. Dorschner
(eds.), The 1951 Convention Relating to the Status of Refugees and its 1967 Protocol: A Commentary, Cambridge
University Press, Cambridge: 2011, pp. 1256-1257. See also Hathaway, who argues that “all refugees whose illegal
entry or presence is due to the risk of being persecuted in a country of asylum are today entitled to exemption
from immigration penalties” (J.C. Hathaway, The Rights of Refugees under International Law, Cambridge
University Press, Cambridge: 2004, p. 401).

# ECtHR, M.K. and Others v. Poland (App. Nos. 40503/17, 42902/17 and 43643/17), 23 July 2020,
paras. 177-185; D.A. and Others v. Poland (App. No. 51246/17), 8 July 2021, para. 64.



206 PUSHBACKS IN POLAND: GROUNDING THE PRACTICE IN DOMESTIC. LAW IN 2021

inasmuch as this situation is well-documented, it is, or should be, known to the
Polish authorities.>

Furthermore, the Refugee Convention contains a prohibition of expulsion or
return to the frontiers of territories where the migrants’ life or freedom would be
threatened on account of their race, religion, nationality, membership in a particular
social group, or political opinion (Art. 33). As pushback procedures do not assess
the personal circumstances of asylum seekers, the procedure itself contravenes the
principle of non-refoulement. Consequently the pushbacks carried out on the basis
of the parliamentary act and the executive regulation are both in violation of the
principle of non-refoulement and of the Refugee Convention.

As the refugee regime in Europe is largely driven by the legal regimes established
within the EU and the Council of Europe,” it is important to scrutinize the parlia-
mentary act and the executive regulation in the light of these two legal regimes as well.

5.3. EU law

The asylum procedures within the EU were harmonized in 2013 through the
so-called Asylum Procedures Directive.® According to the Directive, persons ap-
plying for international protection have a right to remain in the member states for
the entire procedure.® Member states can accelerate the examination procedure of
claims,** but they cannot simply disregard asylum claims. In light of the Asylum
Procedures Directive, when a foreigner submits an application for international
protection, the application must be processed and the person is allowed to stay in
the EU throughout the entire procedure. Pushbacks conducted on the basis of the

>0 Third party intervention by the Council of Europe Commissioner for Human Rights under Article 36,
paragraph 3, of the European Convention on Human Rights R.4. and Others v. Poland (App. No. 42120/21),
available at: https://bit.ly/3MdM XXy (accessed 30 June 2022), para. 17. See also M. G6rski, Is deportation to
Belarus legal, or can Belarus be considered a safe third country? in: W. Klaus (ed.), supra note 2.

U E. Tsourdi, Regional Refugee Regimes, in: C. Costello, M. Foster, J. McAdam (eds.), The Oxford
Handbook of International Refugee Law, Oxford University Press, Oxford: 2021. See in particular the aspects
in which EU law diverges from the Refugee Convention (pp. 357-358). On the interplay between the EU and
ECtHR law with regard to asylum seekers, see also J. De Coninck, The Impact of ECtHR and CJEU Judgments
on the Rights of Asylum Seckers in the European Union: Adversaries or Allies in Asylum, European Yearbook on
Human Rights 343 (2018).

52 Directive 2013/32/EU of 26 June 2013 on common procedures for granting and withdrawing
international protection (recast), OJ L 180/60. For more on the Asylum Procedures Directive in this context
see G. Cornelisse, Territory, Procedures and Rights: Border Procedures in European Asylum Law, 35(1) Refugee
Survey Quarterly 74 (2016), in particular section 2 on: “EU Legal Framework: Can Member States Deny
Asylum Seckers Entry”. See also Resolution 2299(2019) of the Parliamentary Assembly of the Council of
Europe on pushbacks, which calls on EU member states to refrain from pushbacks and states that in line with
obligations under the Asylum Procedures Directive all persons arriving at the border have to be informed about
international protection and ensured access to legal assistance and representation.

3 Art. 9 of Directive 2013/32/EU.

>4 Ihidem, Art. 31(8).
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Polish parliamentary act and the executive regulation with regard to persons who
expressed the intention of submitting® a claim for international protection were
thus in violation of the Asylum Procedures Directive.>®

However, it is not only the Asylum Procedures Directive which is violated through
pushbacks carried out on the basis of the parliamentary act and the executive regulation.
The so-called Return Directive® regulates the procedures that are initiated with regard to
persons who have already entered the territory of an EU Member State, including when
they have crossed irregularly. While Member States have the possibility not to apply the
Return Directive to “refusal of entry decisions”,*® refusals of entry concern those who
have not yet crossed into EU Member States territory.*” As the pushbacks initiated on
the basis of the parliamentary act or the executive regulation applied to persons who are
clearly already in Poland, these do not constitute a “refusal of entry” under EU law. Even
if they would, the Return Directive specifies that a refusal of entry is without prejudice
to special provisions concerning the right to asylum.®

According to the Return Directive, in order to return a person who stays illegally on an
EU Member States territory, the Member State shall issue a return decision.®' Inasmuch
as the Polish executive regulation does not provide for such a documentation, this has to
be considered as a violation of the Return Directive.** In particular, the Return Directive
foresees procedural safeguards for a return decision, including the form in which it should
be issued and remedies.®® Furthermore, the Return Directive explicitly states that it shall
be without prejudice to the asylum regulations.* This is in contrast to the Polish parlia-
mentary act, which explicitly allows for disregarding claims for international protection.

Last but not least, neither one of the two acts specify where the return of the
foreigner should take place. In practice, the pushbacks in Poland consisted of forc-

55 Expressing the intention to apply for international protection is the first step of submitting one, which
should unconditionally trigger subsequent steps of the procedure. See ibidem, Art. 6.

3¢ While this has not been adopted yet, a law on “expedited proceedings” has been debated in Poland.
On the various drafts, see W. Klaus, Between closing borders to refugees and welcoming Ukrainian workers. Polish
migration law at the crossroads, in: E.M. Gozdziak, I. Main, B. Suter (eds.), Europe and the Refugee Response.
A Crisis of Value?, Routledge, London: 2020, pp. 82-84.

57 Directive 2008/115/CE of 16 December 2008 on common standards and procedures in Member States
for returning illegally staying third-country nationals, OJ L 348/98.

8 Ibidem, Art. 2.2.

5 Regulation 2016/399 of 9 March 2016, on a Union Code on the rules governing the movement of
persons across borders (Schengen Borders Code), OJ L 77/1, Art. 14.

0 Ibhidem, Art. 14.1.

¢! Directive 2008/115/CE, Art. 6.

¢ Similarly, refusals of entry decisions are also given on a standard form which is handed to the third-
country national (Schengen Borders Code, Art. 14).

& Directive 2008/115/CE, Arts. 12-14.

4 Ihidem, Art. 4.2
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ing foreigners to cross the border in an unauthorised place. This in itself can be
considered a violation of the Return Directive and the Schengen Borders Code.

5.4. The Council of Europe system

As mentioned above, the Council of Europe system is the second system that drives
the refugee regime in Europe. Within this system the ECtHR plays a particularly
important role in establishing standards.® While the ECHR and its additional pro-
tocols do not contain any explicit obligation to receive and examine applications for
international protection, they do contain the prohibition of collective expulsions of
aliens (Art. 4 of the Protocol 4), which has been applied in pushback cases.* The
practice has also been examined by the ECtHR in the context of the violation of Art.
3.9 In connection with the failure to process applications for international protec-
tion submitted at the Polish border with Belarus, the ECtHR has repeatedly found
aviolation of both Art. 3 ECHR and Art. 4 of the Protocol 4.

In cases in which applicants have presented themselves at the border secking interna-
tional protection, but were removed in a summary manner to a third country (without
an assessment of the risk of torture or inhuman or degrading treatment upon return), the
ECtHR applies Art. 3 ECHR.® The ECtHR has ruled that states cannot deny access to
their territory to persons who come to a border checkpoint and allege that they may be
subjected to ill-treatment if they remain on the territory of the neighbouring state, unless
adequate measures are taken to eliminate such a risk. Importantly, “taking into account
the absolute nature of the right guaranteed under Article 3, the scope of that obligation
was not dependent on whether the applicants had been carrying documents authorising
them to cross the (...) border or whether they had been legally admitted to (...) territory
on other grounds.”” This should equally apply to the post-August-2021 pushbacks.”

In the 2020 judgment N.D. and N.T. v. Spain the ECtHR's Grand Chamber
introduced an exception to the application of the prohibition of mass expulsions
(Art. 4 of the Protocol 4). It applies to situations wherein people “cross a land bor-
der in an unauthorized manner, deliberately take advantage of their large numbers

¢ For a broader critique on the ECtHR approach to migration and refugee protection, see M.D. Dembour,
When Humans Become Migrants: Study of the European Court of Human Rights with an Inter-American
Counterpoint, Oxford University Press, Oxford: 2015; C. Costello, The Human Rights of Migrants and Refugees
in Enropean Law, Oxford University Press, Oxford: 2016.

¢ Art. 4 of Protocol No. 4 to the European Convention on Human Rights. Hakiki, supra note 6.

& Ilias and Abmed v. Hungary.

S M.K. and Others v. Poland; D.A. and Others v. Poland.

& Ilias and Abmed v. Hungary.

7 M.K. and Others v. Poland, paras. 178-179.

7' This concerns the procedural limb of Art. 3, which is very often raised in pushback cases. However, in some
cases the substantive limb of Art. 3 has also been raised, for example because of the treatment of people being pushed
back by border guards. This could also be the case in applications concerning Poland’s post-August-2021 pushbacks.
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and use force.””?

When assessing such situation, the Court analyzes whether the
state provided genuine and effective access to means of legal entry, in particular
border procedures. If the state provided such means, the Court considers whether
the applicant had cogent reasons not to make use of them and whether they were
based on objective facts for which the state was responsible.” In N.D. and N.T v.
Spain the ECtHR found that the applicants had access to means of legal entry and
did not have cogent reasons for not making use of them.”

In assessing this exception in subsequent applications, the ECtHR clearly distin-
guished those cases from N.D. and N.1. v. Spain by highlighting that the applicants’
situation “cannot be attributed to their own conduct.”” In other cases, the ECtHR
pointed to the fact that the applicants were not storming the border ez masse using
force.” Similarly, the pushbacks in Poland did not concern such situations. Firstly,
the crossings did not take place with the use of force, as people crossed the border in
unmarked places.”” Secondly, this was not done in “large numbers”. While it is not
entirely clear what reaches the threshold of “large numbers”, the Polish-Belarusian
border has been predominantly crossed by groups consisting of a dozen or so and up
to several dozen persons,” which is very unlikely to be found be a “large number”
(in N.D. and N.T. v. Spain the group consisted of 600 persons”). Consequently,
this aspect should not be relevant for the pushback cases in Poland.

If the ECtHR were however to still examine whether the people who have
crossed the border irregularly circumvented eftective procedures for legal entry,®
it would have to consider whether such procedures were available. As mentioned

7 ECtHR, N.D. and N.T v. Spain (App. Nos. 8675/15 and 8697/15), 13 February 2020, para. 201.

73 Ibidem, paras. 206-232.

74 Ibidem, para. 201. For a critique of the judgment, see for example Hakiki, szpra note 6; M. Paz,
The Legal Reconstruction of Walls: N.D. € N.T. v. Spain 2017, 2020, 22 Legislation and Public Policy 693
(2020); A. Sardo, Border Walls, Pushbacks, and the Probibition of Collective Expulsions: The Case of N.D. and
N.T. v. Spain, 23(3) European Journal of Migration and Law 308 (2021).

s ECtHR, A.I and Others v. Poland (App. No. 39028/17), 30 June 2022, para. 55; A.B. and Others
v. Poland (App. No. 42907/17), 30 June 2022, para. 52. Those two judgments are particularly interesting,
as they apply the principles established in N.D. and N.T. for the first time to a case brought against Poland.
However, it concerns applications from peoples whose asylum applications were refused by border guards at
official crossings, so the factual circumstances are different to what the ECtHR will have to decide in post-
August-2021 pushback cases.

¢ ECtHR, Shahzad v. Hungary (App. No. 12625/17), 8 July 2021, para. 61.

77 In a recent case the ECtHR had no doubt about applying the N.D. and N.T. v. Spain exception to
a situation in which there was clearly no force applied to cross the border. Differently than the pushbacks in
Poland, the situation however concerned a crossing of a land border en masse, see ECtHR, 4.4. and Others
v. North Macedonia (App. No. 55798/16), S April 2022, para. 114. Indeed, the ECtHR highlighted that the
applicants were “taking advantage of their large numbers” (para. 115).

78 Grupa Granica, supra note 17.

7 N.D. and N.T. v. Spain, para. 24.

% Asitdid in other cases; see for example Shabzad v. Hungary, paras. 61-65 and ECtHR, M. H. and Others
v. Croatia (App. Nos. 15670/18 and 43115/18), 18 November 2021, paras. 295-301.
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in the sections above, the COVID-19 regulations suspended and restricted bor-
der traffic at selected border crossing points to Russia, Belarus and Ukraine. This
made it virtually impossible for people wishing to submit claims for international
protection to cross these border crossings. While both under the parliamentary act
and executive regulation the Border Guards are allowed to make an exception and
not return a person that wishes to lodge a claim for international protection, such
extraordinary measures can hardly be considered to constitute an effective procedure.
The N.D. and N.T. v. Spain exception was subsequently widened in A.4. and
Others v. North Macedonia. Leaving aside the critique of that judgment, which has
excessively broadened the exception to the prohibition of collective expulsions®,
it is worthwhile to distinguish the situation in 4.4. and Others v. North Macedo-
nia and the post-August-2021 pushbacks in Poland. In 4.4. and Others v. North
Macedonia the ECtHR pointed out that states may refuse to grant access to their
territory to those who have failed to seek asylum at other crossings at a different
location, especially “by taking advantage of their large numbers.”® As explained
above with regard to the situation in Poland there were no effective ways to apply
for international protection at other places. Also, the persons were clearly not
taking advantage of their large numbers. Consequently, 4.4. and Others v. North
Macedonia should not influence the assessment of the pushbacks in Poland.

CONCLUSIONS

The Polish authorities responded with force to the humanitarian crisis caused by
the Belarusian authorities, who facilitated the arrival of many persons crossing the
border irregularly. It introduced a number of legal and factual solutions, many of
which violated domestic and international law.*> One of the measures undertaken
consisted of pushbacks. i.e. the practice of returning people to the border without
assessing their individual situations. Those actions have been grounded in Polish
domestic law, first through an executive regulation and then through a parliamen-
tary act. While containing different provisions, they are in force in parallel, thus
offering border guards flexibility as to which framework to use with regard to
a given pushback.

This article has assessed these two legal frameworks and demonstrated that they
are in violation of law. Starting with a domestic judgment from March 2022, the

8t D. Schmalz, Enlarging the Hole in the Fence of Migrants’ Rights. A.A. and others v. North Macedonia,
Verfassungsblog, 6 April 2022, available at: https://bit.ly/3wdsQ6o; V. Wriedt, Expanding exceptions? A4 and
Others v North Macedonia, Systemic Pushbacks and the Fiction of Legal Pathways, EU Migration Law Blog,
7 June 2022, available at: https://bit.ly/3nEPqQI (both accessed 30 June 2022).

82 A.A. and Others v. North Macedonia, para. 115.

8 See W. Klaus (ed.), supra note 2.
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article shows that the executive regulation — and consequently pushbacks conduct-
ed on its basis — are in violation of Polish law. Firstly, the executive regulation was
adopted in excess of the executive’s statutory authorization. Secondly, the stay in
Poland for persons submitting claims for international protection cannot be lim-
ited. This explicitly concerns the parliamentary act, which allows for disregarding
applications for international protection from people apprehended immediately
after crossing an external border in breach of the law. Consequently, under Polish
law every person that submits an application for international protection to a Bor-
der Guard should be allowed to enter Poland and remain on its territory until the
application is processed; which is not the case under the executive regulation.

The article has further argued that the two frameworks grounding pushbacks in
domestic law are in violation of international refugee law, specifically the Refugee
Convention, to which Poland has been a party since 1991. Importantly, the Con-
vention also protects the rights of persons who have crossed irregularly and issue
their wish to submit a claim for international protection.

Furthermore, the two frameworks violate both the EU asylum Procedures Di-
rective and the Return Directive. According to the Procedures Directive , persons
applying for international protection have a right to remain in the Member States
for the entire procedure. The Return Directive provides clear safeguards with regard
to all persons who are returned from the EU - not only those submitting claims
for international protection. The procedures for return under both of the Polish
framework regulations do not meet the safeguards provided for in the Return
Directive, including the documentation of the process.

Lastly, the article has examined the ECtHR case law to show that the pushbacks
under the two Polish framework regulations were in violation of the ECHR. It as-
sessed the Polish practices in the light of two recent judgments — N.D. and N.T. v.
Spain (2020) and A.A. and Others v. North Macedonia (2022) - both of which have
introduced broad exceptions to the prohibition of mass expulsion. It distinguished
the cases and thus argues that the exceptions would not apply to the pushbacks
conducted under the two frameworks in Poland, both because of the laws — which
made it impossible to apply for international protection at the border — and the
situation on the ground, as the people were not crossing the borders en masse and
with force.
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INTRODUCTION

As noted by Saul Friedlinder, the Holocaust raises problems that have so far not
been resolved and constitute “the unease of the historian.” Even though in a dif-
ferent context, the same can be claimed in the case of lawyers and legal scholars, as
the Holocaust to a great extent influenced the post-World War IT legal universe that
eventually led to the creation of international systems of human rights protection
and international human rights law. Among other motivations, human rights law
was implemented in order to prevent future genocides; to guarantee the rights and
freedoms of minorities; and to tackle manifestations of discrimination, hatred and
prejudice. While imperfect and too often ineftective, these guarantees should still
be seen as the aftermath and the proof of the victory of the Holocaust memory,
which can be encapsulated in the simple but powerful call: “Never again!™

At the same time, and as a result of the sometimes turbulent changes in the
social, political and economic spheres, this heritage has become somewhat prob-
lematic. Thus the question arises as to whether the arguments about the Shoah
and anti-Semitism — the latter phenomenon closely related to this genocide, could
counterbalance the claims and rights of those supporting the Boycott, Divestment,
Sanctions movement (BDS), demanding the right to boycott Israel politically as
a state (including also Israel’s goods, services or academia®), and those seeking to
introduce statutory prohibitions of ritual slaughter. At first glance, these two issues
may seem to be completely different from each other: one is about an individual
decision not to transact with some other people or institutions; and the other seems
to be about a clash between religious freedom and humanitarian concern for animal
welfare. But a closer reflection illustrates a common thread. The commonality is
discernible in the underlying criteria of identifying groups and individuals in the
society and the legal and moral principles about mutual respect between groups
and in the society, and how they relate to each other. Their mutual relations often
(in fact, more often than not) involve and engage with something about the past,
and this “something” may be troubling or dramatic. The path dependence triggers
dilemmas. The dilemma is, seemingly, much easier to realize in case of the boycotts.

> Asreferred to by Yehuda Bauer in Y. Bauer, Rethinking the Holocaust, Yale University Press, New Haven:
2000, p. 12.

> “Never again” is a phrase commonly associated with the Holocaust and other genocides. It is said to
be used by liberated prisoners at the Buchenwald concentration camp to express their anti-fascist sentiment.
Philogos, What Is the Source of the Phrase “Never Again’?, Mosaic, 21 June 2017, available at: https://bit.
ly/3Pewt3t (accessed 30 June 2022).

* On the academic dimension of the BDS movement, see: M.D. Garasic, S. Keinan, Boycotting Israeli
Academia: Is Its Implementation Anti-Semitic?, 15(3) International Journal of Discrimination and the Law
189 (2015).
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As powerfully stated by Anthony Julius (famous attorney for Deborah Lipstadt in
the court trial initiated against her by one of the most notorious Holocaust deniers,
David Irwing):

‘What happens when people are boycotted? The ordinary courtesies of life are no longer
extended to them. They are not acknowledged in the street; their goods are not bought;
their services are not employed; invitations they hitherto could rely upon dry up; they
find themselves isolated in company. The boycott is an act of violence, although of
a paradoxical kind — one of recoil and exclusion rather than assault. The boycotted

person is pushed away by the ‘general horror and common hate’?

Leaving aside all the legal technicalities involved in assessing the discriminatory
character of a given action or words, the above statement on the very nature of
boycotting provokes reflections which are at the same time ethical, political, and
legal. But also so does the most recent EU Strategy on Combating Antisemitism and
Fostering Jewish Life (2021-2030), whereby the European Commission explicitly
undertakes to enhance support for various forms of strengthening Jewish presence
in the EU Member States.® However, can this be done when the highest judicial
body in the EU approves the ban on ritual slaughter,” which constitutes z sine qua
non condition for the very existence of the Jewish religious community?

The underlying assumption of this article is simple: when a particular legal ban
or authorization of a conduct raises even a slight suspicion that it may have been
motivated by anti-Semitic views; or when the suspicion is that, even in the absence
of such motivations, it may foster anti-Semitism, the rule should be subjected to
a very strict legal scrutiny. This means that only a very strong proof of a pressing
social need (to use the language of the European Court of Human Rights (EC-
tHR, or the Court), or a compelling purpose (to use the language of the Supreme
Court of the United States) may redeem such a rule as legitimate, and this under
arigorous requirement of “necessity”, i.e. upon a showing that such a rule is neces-
sary to attain such a purpose or meet such a social need. This is a very demanding
requirement when both criteria are taken together. Still, many regulations which

> A.Julius, Trials of the Diaspora: A History of Anti-Semitism in England, Oxford University Press, New
York: 2010, pp. 482-483, quoted after: J.S. Fishman, The BDS message of anti-Zionism, anti-Semitism, and
incitement to discrimination, 18(3) Isracl Affairs 412 (2012), p. 413.

¢ European Commission, Strzategy on Combating Antisemitism and Fostering Jewish Life (2021-2030),
Strasbourg, 5 October 2021, COM(2021) 615 final, available at: https://bit.ly/3Lic3DH (accessed 30 June
2022).

’ 7) See generally J.A. Rovinsky, The Cutting Edge: The Debate over Regulation of Ritual Slaughter in the
Western World, 45(1) California Western International Law Journal 79 (2014) and W. Sadurski, A. Gliszczyriska-

Grabias, The Law of Ritual Slaughter and the Principle of Religious Equality, 4 Journal of Law, Religion and
State 233 (2016).
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may be suspected of wrongful motives or reasons will pass the test: a strict scrutiny
does not mean an unconditional invalidation. But also many regulations will have
to be abandoned. Two such types of regulations to be subjected to this degree of
scrutiny will be discussed in this article, and their common denominator is that both
raise a strong suspicion of impropriety. The suspicion in both cases is moored in
the tragic legacy of the Holocaust. In this way, the past radiates in the legal present.

The remainder of this article is organized as follows. Section 2 lists the most im-
portant examples of the memory of the Holocaust impacting international human
rights law. Next, Section 3 discusses the legal implications of the anti-Israeli boycotts,
including the wavering attitude of the ECtHR v7s--vis this phenomenon. Section
4 offers an analysis of the recent legal controversies over Shechita bans, including
the 2020 dictum of the Court of Justice of the European Union (CJEU), in light
of the guarantees of religious freedom. The final section offers conclusions.

1. THE HOLOCAUST AND THE EMERGENCE OF THE
INTERNATIONAL HUMAN RIGHTS PROTECTION SYSTEMS

The establishment of the universal system of protection of human rights within
the UN was inextricably linked with the history of the Second World War and with
the Holocaust. It is important to note that the leading Jewish organisations based
in the United States, and in particular the American Jewish Conference, played
an active role in focusing the UN on human rights issues, including the issue of
countering racial discrimination.® This involvement was partly motivated by a co-
nviction that the best protection of the rights of Jewish people is assured by making
it part and parcel of a larger project of universal protection of human rights. As the
then-President of the American Jewish Committee, Judge J.M. Proskauer noted,
after the years of Nazi rule the whole world realized that violations of the rights
of Jews are inevitably an attack of rights of all humankind.” Much later, in 2004,
during the first ever conference of the United Nations devoted to the problem of
anti-Semitism, Secretary General Kofi Annan recalled that the United Nations was
named precisely in order to characterize a unity of the world’s nations struggling
against a murderous system, and that the UN was born after the world found out
about the terror in the death camps. He added that the UN was raised “from the

¥ See American Jewish Committee, The Jewish Position at the United Nations Conference on International
Organization. A Report to the Delegates of the American Jewish Conference, American Jewish Congress, New
York: 1945; American Jewish Committee, 4 World Charter for Human Rights. The Story of the Consultants
to the American Delegation to the United Nations Conference on International Organization and their Historic
Achievement — The Inclusion of Human Rights Provisions in the Charter of the New World Organization, New
York: 1948.

? J.M. Proskauer, 4 Segment of My Times, Farrar, New York: 1950, p. 216.
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ashes of the Holocaust” and that no human rights system which overlooks anti-Se-
mitism is faithful to the history of rights-related concerns.”

The same point can be made about the philosophical and political sources of
the European human rights system. The orgins of the Council of Europe for the
Council of Europe (CoE) are related to the reaction against Nazism, fascism and
Stalinism, i.e. the totalitarian regimes which wrought unspeakable horrors, including
genocide and mass repressions. In contrast, the CoE was based on the principles of
the rule of law, respect for human rights, and democratic mechanisms of governance
in modern European states. The CoE may be seen as providing a supranational
guarantee for these ideals.

Itis thus not surprising that the aftermath of the Holocaust was translated into
the whole system of human rights and freedoms, including those enshrined in the
Convention on the Prevention and Punishment of the Crime of Genocide, the In-
ternational Convention on the Elimination of All Forms of Racial Discrimination,
and in the European Convention for the Protection of Human Rights and Fun-
damental Freedoms (ECHR or the Convention). The protection of racial, ethnic
and religious minorities; the prohibition of incitement to genocide and hatred; and
general bans on discriminatory treatment can be seen as the response to the call of
“Never again”. All the legal instruments of international human rights law that are
being used to counteract public manifestations of anti-Semitism should also be seen
as an important part of this special legacy of concern.™

Obviously, there is also a certain risk embedded in this perspective: invoking the
Holocaust and the need to fight anti-Semitism cannot be abused in order to restrict the
rights and freedoms of others. The fight against anti-Semitism should never serve as an
argument for enforcing interpretations of international human rights law which would
breach the principle of balancing rights and freedoms and proper consideration of the
facts of a given case. However it is argued herein that since the systems of human rights
protection contain a number of tools which can and should be used also in the strug-
gle against anti-Semitism, they thus can and should be used in all cases where boycotts
against Israel can be characterized as actions motivated by anti-Semitism. Moreover, these
tools can be also used even when the manifestly anti-Semitic character of the utterances
accompanying boycotts is absent, but when its consequences adversely affect individual
and group rights and freedoms protected in the human rights systems. In turn, when
it comes to the Shechita bans, even though the anti-Semitic traces are much less visible
than in the case of the anti-Israeli boycotts, the fact that such bans were traditionally

1% The text of the speech is available at: http://www.un.org/press/en/2004/sgsm9375.doc.htm (accessed
30 June 2022).

" A. Gliszezyniska-Grabias, Przeciwdziatanie antysemityzmowi. Instrumenty prawa migdzynarodowego
[Combating antisemitism. International law instruments], Wolters Kluwer, Warszawa: 2014.
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used against the Jews,'* as well as that their introduction may lead to the whole or partial
elimination of the presence of Jews in particular states and societies, should be given due
attention and argumentation based on the legal guarantees aimed at protecting religious

freedom should be invoked.

2. ANTI-ISRAELI BOYCOTTS UNDER INTERNATIONAL HUMAN
RIGHTS LAW

Boycotting Jews and Israel is not a phenomenon that has emerged recently. On the
contrary: when it comes to the boycott of Jews both as a nation and as Jewish indivi-
duals, the history of such exclusion reaches back to the very beginning of the history of
the Jewish people and their exclusion in Europe is as old as ‘Europe’ itself."* As a result,
boycotting Jews in the political, social, and economic life of many pre-war European
states was an element of the “prelude” to the genocide of the European Jewry. While
some of the boycotts had an economic dimension, it is beyond dispute that they were
mainly motivated by anti-Semitic sentiments, and resulted in deeply anti-Semitic actions
with equally profound effects. This was most visible in Nazi-ruled Germany, where
Jews were prevented from participating in various public activities. From the early
1930s militants of the SA (Sturmabteilung) formation barred customers from entry to
Jewish-owned stores, the shops were plundered, and shop owners beaten up. Jews were
denied access to employment in German firms, and in particular in big companies such
as banks or insurance firms. However, other states used similar methods of exclusion
and intimidation. Between the two world wars the Polish legislator adopted many legal
provisions which, while ostensibly based on economic grounds, in fact were propelled
by strong anti-Semitic convictions.™* For instance, as a result of such convictions laws
came into force which permitted punishing those students who would not comply with
university rules about the segregation of Jews and non-Jews in classrooms, and also rules
which made it virtually impossible for Jews to practice law."

12 Seee.g. R. Fraser, Anti-Shechita Prosecutions in the Anglo-American World, 1855-1913, Academic Studies
Press, Boston: 2018.

13 As noted by Marc A. Greendorfer: “Before there was a BDS Movement, or even an Arab League or a State
of Israel, there were boycotts against Jews, especially those advocating for the establishment of a modern state
of Israel. (...) During the Ottoman rule of the land of Israel, which was commonly referred to as Palestine at
that time, there were numerous calls for Arab boycotts of Jews. (...) Once the British succeeded the Ottoman
Empire in the early 20th century and began to recognize the rights of Jews to their historic homeland, the
Arab boycott of Jews in Palestine intensified (...) and quickly became a pan-Arab movement that threatened
to expand into a boycott of British goods generally (...)”. See M.A. Greendorfer, The BDS Movement: That
Which We Call a Foreign Boycott, By Any Other Name, Is Still Illegal, 22(1) Roger Williams University Law
Review 1(2017), p. S.

' For a detailed analysis, see: S. Rudnicki, Anti-Jewish Legislation in Interwar Poland, in: R.E. Blobaum
(ed.), Antisemitism and its Opponents in Modern Poland, Cornell University Press, Ithaca and London: 2005.

5 Ibidem, pp. 162-166.
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Inevitably, the association of the present BDS movement with the concept of
“boycott” in the context of anti-Jewish attitudes from the Nazi era renders BDS
morally problematic, to say the least. And even though the pre-Second World War
slogans “Don’t buy from Jews!” do not automatically translate into today’s “Don’t
buy from the Israelis!”, the highly negative impact — in some cases violations of
human rights — on the Jewish people (whether referred to as “Israelis”, “Zionists”
or “Jews”) caused by the boycotts serves as a common denominator.'¢

2.1. Anti-Israeli boycotts and the international human rights protection
standards

For centuries Jews have been targeted by anti-Semitic hatred and discrimination,
both as individuals and as a group. While such attacks often target particular persons,
it is due to their membership in Jewish communities and of an ethnic, national,
cultural or religious nature. Additionally, worldwide Jews are seen as a group which
is associated with the state of Israel, irrespective of their own convictions and views.
The protection of individuals against this “community-oriented” character of hatred
and discrimination (clearly manifested in many boycott actions) remains a challenge
for the international systems of human rights protection.

On one hand, the position according to which every criticism of Zionism or
policy of Israeli authorities is a manifestation of anti-Semitism should be rejected as
unfounded, and all guarantees of freedom of expression embodied in international
law have to be respected. At the same time however, quite often such criticism is
clearly, if not unambiguously, motivated by anti-Semitism. The extremely violent
protests against Israel’s military operation in Gaza staged by particular Scandina-
vian movements in January 2009 in Oslo — which turned into riots of an intensity
unheard of in Norway for decades — are an example of this phenomenon." It is
thus not possible to make an a priors assumption that anti-Zionism or criticism of
Israel have never been and cannot be interpreted as manifestations of anti-Semitism,
especially when in the context of the Middle East conflict Jews are called “Zionist
Nazis”, “filthy germ”, “blood-thirsty barbarians” and “the source of rottenness”,
while Israel is the “cancer of the world” or a “stinking corpse”.' This is how this
problem was approached in a “Le Monde” editorial of 6 November 2003:

'¢ For a comprehensive report addressing the issue of how the BDS movement is engaged in an ongoing
campaign of delegitimization against Israel; one which includes the use of antisemitic rhetoric and images, see
Ministry of Strategic Affairs and Public Diplomacy of Israel, Bebind the Mask. The Antisemitic Nature of BDS
Exposed, 2019, available at: https://4il.org.il/wp-content/uploads/2019/09/MSA-report-Behind-the-Mask.
pdf (accessed 30 June 2022).

7 E. Eiglad, The Anti-Jewish Riots in Oslo, Communalism Press, Porsgrunn: 2010.

18 Examples quoted by Alvin Rosenfeld and Irwin Cotler in: A. Rosenfeld, 7he Holocaust and Beginning of
a New Antisemitism, in: A. Rosenfeld (ed.), Resurgent Atisemitism. Global Perspectives, Indiana University Press,
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Those who practice a discourse of systematic and one-sided denunciation consisting
in demonizing Israel, as is customary in some European circles, do so beyond the area
of criticism of government policy. With this rhetoric we are led to believe that a state
of such a criminal character should be excluded from the family of nations. This is an
almost unnoticeable transition from the criticism of government to the refusal of its right

to exist. (...) It is a fact that anti-Israeli anger is excellent food for new anti-Semitism."

It is for such reasons that coordinated, organized actions of boycotts of Israel
and Israeli products, academics, or institutions — which are often represented as
protests against drastic violations of human rights by Israel - can lead to multiple
breaches of the human rights of persons who are not directly associated with the
state of Israel, but rather identified through their Jewish background, which in
turn is viewed in its national, ethnic or religious dimensions. As a result of the
boycotts, these individuals of Jewish heritage — and entire groups — may experience
discrimination, persecution, exclusion and intimidation. Their rights to personal
dignity, safety, and often to freedom of expression, assembly and association may be
violated. Frequently, prohibitions on hate speech contained in international human
rights law are breached, and often boycott actions have the character of incitement
to hatred based on ethnic or national origins — which is forbidden under various
international treaties, including the International Convention against All Forms
of Racial Discrimination.?

When considering various boycott actions against Israel which in fact target the
Jews regardless of their connections with the state of Israel, one can draw an analogy
with the theory of “harm in hate speech”, as developed by Jeremy Waldron.* Wal-
dron attaches special significance to various signs and symbols present in the public
sphere, such as posters, graffiti, leaflets etc., which may constitute a constant and
hostile element of the environment. Such elements are clear ingredients of boycotts,
even (or especially) if they take the form of an official position of a particular institu-
tion or authority. Waldron concludes his book with strong statements which should
be applied to the general debate about the limits of freedom of speech. He claims
that we are often too lenient towards hate speech, putting it merely in the category
of an “offense”, thus forgetting or ignoring the real harms that it produces, which
range from exclusion and insult to pogroms and purges. All these consequences
violate human dignity and the right of vulnerable minorities to equal treatment.

Bloomington: 2013, pp. 525-529; I. Cotler, Combating State-Sanctioned Incitement to Genocide: A Legal and
Moral Imperative, in: R. Provost, P. Akhavan (eds.), Confronting Genocide, Springer, New York: 2011, p. 141.

¥ Quoted after A. Glucksmann, Rozprawa o nienawisci, Czytelnik, Warszawa: 2008, p. 82. Translation
by the author.

0 Ministry of Strategic Affairs and Public Diplomacy of Israel, supra note 15.

' J. Waldron, The Harm in Hate Speech, Harvard University Press, Cambridge, MA: 2012.
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The same conclusions can be drawn regarding the effects of boycott-related
actions: they stigmatize the Jewish people as a whole, regardless of their real connec-
tions with the state of Israel. As such, itis an instance of unacceptable group respon-
sibility imposed upon individuals who are completely innocent of any wrongdoing.
It should be stressed that international human rights law, both in its universal and
regional dimensions, does not allow such discriminatory treatment of individuals
and groups identified on the basis of their ethnic, national or religious background.”
Anti-discrimination law is very clear in finding the effects of a particular act or state-
ment — when these effects may lead to discriminatory treatment — as determinative
of a discriminatory intent (in a direct, indirect, or “discrimination by association”
sense). As rightly pointed out by Walter Laqueur, in the case of the BDS movement
athorny issue concerns drawing the borderline between a legitimate criticism of the
Israeli state, authorities and society (or even Zionism), and a concealed manifestation
of anti-Semitism.> Therefore, in addition to advocating considerable caution before
statements or actions hostile to Israel or Zionism are classified as anti-Semitic, it is
also necessary to boldly take notice of and legally condemn those discriminatory
human rights violations which are consequences of anti-Israeli boycotts.

2.2. Anti-Israeli boycotts in the view of the European Court of Human
Rights

One of the most characteristic features of the CoE's system in the area of anti-di-
scrimination and anti-hatred attitudes is its stance against anti-Semitism, racism,
and xenophobia, deeply embedded in the entire European human rights protec-
tion system.* The strong connection between the commitments of the CoE and
the Holocaust memory in Europe is visibly reflected in the jurisprudence of the
ECtHR, to the extent that it allows letting the Holocaust memory and past influ-
ence the reasoning of the Strasbourg judges and their position towards historical
disputes and interpretations.” So far, none of the complaints by Holocaust deniers

> See generally E. Heinze, The Logic of Equality: A Formal Analysis of Non-Discrimination Law, Routledge,
London: 2018.

» W. Laquere, The Changing Face of Anti-Semitism: From Ancient Times to the Present Day, Oxtord
University Press, New York: 2008.

* The CoE strongly signalled its commitment to counteracting all forms of prejudice, including anti-
Semitism, at the First Summit of Heads of State and Government of the member states of the CoE, held in
October 1993 in Vienna. The then-adopted declaration and action plan “Combating racism, xenophobia,
antisemitism and intolerance” allowed the CoE and each of its member states to set priorities in the fight against
racism. Both documents are available here: https://bit.ly/3KZIYgZ (accessed 30 June 2022).

» For a detailed analysis of this phenomenon, see A. Gliszczyniska-Grabias, Never Again as a cornerstone
of the Strasbourg system: the traces of the Holocaust in the jurisprudence of the European Court of Human Rights,
in: H. Aust, E. Demir-Grsel (eds.), The European Court of Human Rights: Current Challenges in Historical
Perspective, Edward Elgar Publishing, Cheltenham: 2021.
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or individuals publicly manifesting anti-Semitic statements or actions have been
accepted by the ECtHR as legitimate, while the Court consistently refers to the
Holocaust heritage and stresses the obligation to counteract all forms of anti-Se-
mitism.* However, the attitude of the ECtHR towards the anti-Israeli boycotts
cannot be perceived as belonging to the same category of the Court’s case-law, but
rather as concentrating on other aspects, including the freedom to participate in an
open debate on important social issues. At the same time, the two judgments on
the boycotts issued so far differ widely, and it seems that the Court’s finding in the
first case, Willem v. France”” of a violation of the rights and freedoms guaranteed
in the Convention, while not finding such in the second case, Baldassi v. France,”®
was based not only on the different circumstances in these cases, but also on the
evolving position of the ECtHR.

The ECtHR’s Willem judgment has for many years now been seen as the main
proof of the thesis that various calls for the boycotting of Israeli products or citizens
may be seen as acts which breach international human rights law. In 2002 the mayor
of the French municipality of Seclin, Jean-Claude Willem, declared during a meet-
ing of the Municipal Council, observed by the press, that he intended to boycott
Israeli products in Seclin. He presented his decision as a protest against what was,
in his opinion, the anti-Palestinian policy of Isracl. Members of the local Jewish
community lodged a complaint to the public prosecutor, who subsequently charged
the later applicant to the ECtHR (i.e. Willem) with incitement to discrimination
on national, racial, and religious grounds, as prohibited by the Press Act of 1881.
Willem was acquitted by the Criminal Court in Lille, but later found guilty on ap-
peal on 11 September 2003, and fined EUR 1,000. Subsequently he unsuccesstully
appealed this conviction. In the complaint filed to the ECtHR Willem defended his
action of calling for the boycott of Israeli products by his intention to participate
in a public debate on the Palestinian-Israeli conflict, which was an issue of public
interest. He claimed that his conviction in France was a violation of his right to
freedom of expression as protected under Art. 10 of the European Convention.

However, the ECtHR found no violation by France of Willem’s right to freedom
of expression. While in general the Court always adopts special scrutiny whenever
the restriction in a given case applies to political speech, and such state regulations
have little chance of being approved by the Court in Strasbourg, nevertheless the
Court determined that Willem was not punished for the substance of his political

*¢ For examples of this attitude, see A. Gliszczyriska-Grabias, Memory Laws or Memory Loss? Europe in
Search of its Historical Identity through the National and International Law, 34 Polish Yearbook of International
Law 161 (2014).

7 ECtHR, Willem v. France (App. No. 10883/05), 10 December 2009.

* ECtHR, Baldassi and Others v. France (App. No. 15271/16), 11 July 2020.
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expression, but rather for an act of incitement to discrimination.”” The Court
observed that the target of mayor’s criticism was not confined to Ariel Sharon’s
government, but involved an express call for a boycott of food coming from Israel.
The Court also observed that the discriminatory character of Willem’s conduct was
turther confirmed by the fact of posting a similar notice on the municipality’s web-
site, in addition to making such a call at the council meeting. The Court established
that as a town mayor Willem was under an obligation to be in many ways neutral.*
This was all the more so since he was administering a public budget, and so as far as
public funds are concerned he should not have “advocate[d] spending them along
the lines of a discriminatory logic.” The Court also rejected the claim that by his
action Willem encouraged the free discussion of an issue of general interest. Inas-
much as he only presented his statement at a Municipal Council meeting, and with
no debate or vote on the matter, Willem could not claim to have been encouraging
the free discussion on a subject of general interest.*

The ECtHR’s Willem decision also included an important dissenting opinion
written by Judge Jungwiert. In it he strongly emphasized that freedom of speech in
the context of public debate is of the highest importance and can only be limited
for “compelling reasons” (des raisons impérieuses) which, according to the dissent-
ing Judge, the Court failed to find. Judge Jungwiert produced some hypothetical
examples: e.g. those of town majors calling for boycotting US products as protests
against the US military intervention in Iraq; or Russian products as reactions to the
conflict in Chechnya; or Chinese goods in order to protest the Chinese policies in
Tibet. Judge Jungwiert emphasized that he was a firm believer in the principle that
ademocratic society must accept that such a debate must be carried out. This view,
however, was not shared by the majority of the Court and remained an isolated one.

However, 2020 marked a significant change with the Court’s judgment in Bal-
dassi. The applicants were members of a local collective supporting BDS. They were
prosecuted for calling on customers in a hypermarket not to purchase products from
Israel, under the same provisions used in the case of Willem, i.e. the subsection of
the Law on Freedom of the Press prohibiting incitement to discrimination against
a group of persons on account of, inter alia, their origin or belonging to a specific
nation. The applicants were acquitted in the first instance, but on appeal a suspend-
ed fine of 1.000 EUR was imposed, and they were ordered to pay damages to the
Jewish associations appearing as civil parties. This time, more than 10 years after the
judgmentin Willem, the ECtHR found a violation of Art. 10 of the Convention.

¥ Willem v. France, para. 35.
3 Ibidem, para. 37.

3t Ihidem.

3> Ibidem, para. 38.
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It observed in particular that a boycott is primarily a means of expressing protest,
and that a call for a boycott, as performed by the applicants, is thus covered by the
protection set out in the guarantees of free expression. At the same time, as the
Courtsstressed, incitement to discrimination is a form of incitement to intolerance
which, together with incitement to violence and hatred, is not covered by the pro-
tection of free speech considered in the light of the standard of the Convention as
developed by the Court.”” Nevertheless the Court concluded that incitement to
differential treatment is not necessarily the same as incitement to discrimination.
Another point strongly marked by the Court was that the applicants had not been
punished for making anti-Semitic remarks or for inciting to hatred or violence, and
also that the store had not claimed any damages in the domestic courts.** What’s
more — and highly important in the context of the Court’s assessments in cases
concerning free speech — the actions and remarks imputed to the applicants had
concerned a subject of public interest: Israel’s respect for international law and the
human rights conditions in the occupied territories.”> Thus the Court found that
the actions and remarks in question fell within the ambit of political expression,
strongly protected under the Convention.

The core decisive aspects of the cases that allowed for the different conclusions
reached by the ECtHR can be summarized as follows: in IW7llem the applicant
had been acting in his capacity as mayor and using mayoral powers regardless of
his obligations of neutrality and discretion. He had made the announcement of
a boycott without a prior debate or vote in the Municipal Council, which meant
that he could not claim to have encouraged free discussion on a subject of public
interest. In contrast, in Baldassi the applicants were ordinary citizens who were
not restricted by any duties and responsibilities arising from a public mandate and
whose influence over consumers was not comparable to that of a mayor over his
municipal services. The reason why the applicants had issued the calls for a boycott
had been to trigger or stimulate debate among supermarket customers. At the same
time however, no clear answer can be given to the question of why the Court con-
firmed, in its Baldassi dictum, that the issue of Israeli policies towards Palestinians
and anti-Israeli boycotts falls within the purview of public interest debated by the
French society, while such was not the case in Willem.

In particular, while the Court in Baldassi did address the question of a possi-
ble correlation between the boycott action of the applicants and its anti-Semitic
undertone, it seems to have wrongly concluded that no such correlation had been
detected in the Baldassi case. However, the most important missing element in both

3 Baldassi and Others v. France, para. 46.
3 Ibidem, para. 71.
3 Ibidem, para. 78.
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judgments issued by the ECtHR on anti-Israeli boycotts is the implementation of
its well-established case law wherein it has repeatedly confirmed that contributing
to an atmosphere of intimidation and exclusion of a particular national or ethnic
group constitutes a blatant violation of the rights and freedom of members of
such a group.” While this collective dimension of the harm caused by anti-Semitic
discourse being freely circulated in public has recently been strongly emphasized in
the Court’s judgment in Behar and Gutman v. Bulgaria,” the Court nevertheless
seems to overlook this aspect of the boycotts in its current reasoning. At the same
time, it is yet to be seen how it would address the same phenomenon if a boycott
was directed against a particular, individual Jewish person.

3. SHECHITA BANS AND THEIR IMPLICATIONS FOR THE
GUARANTEES OF HUMAN RIGHTS AND FREEDOMS.

Despite decades-long efforts to counteract anti-Jewish attitudes throughout Europe
and elsewhere in the world, Jews are still facing constraints on their religious freedom
and other forms of discrimination and hatred. According to a survey conducted by
the EU Fundamental Rights Agency between 2013 and 2018 in 12 EU Member
States, more than one third of Jewish people living there said they were considering
emigration because they no longer felt safe as Jews.” At the same time, half of re-
spondents (49%) stated that they at least sometimes wear, carry, or display religious
items that could identify them as Jewish. However, of those respondents who at
least sometimes carried or displayed such items, over two thirds (71%) occasionally
specifically avoided doing so in particular circumstances. As shockingly stated by
one of the respondents, a woman aged 40-44 years old from Sweden: “I never wear
any Jewish symbols publicly and I always look over my shoulder when I attend a Je-
wish event. (...) I only want to be left in peace and be able to practice my religion.””

There is no doubt that Jews wishing to observe their customs and traditions
encounter various barriers and obstacles. Even if it is not the case that such ob-
stacles are always motivated by anti-Semitic sentiments (despite clear historical
analogies with obvious anti-Semitism*’), they evoke various practices of restrict-

3¢ Seein particular: ECtHR, Garaudy v. France (App. No. 65831/01, decision on inadmissibility), 23 June
2003; M’Bala M’Bala v. France (App. No. 25239/13), 20 October 2015.

% ECtHR, Bebar and Gutman v. Bulgaria (App. No. 29335/13), 16 February 2021.

3% Experiences and perceptions of antisemitism. Second survey on discrimination and hate crime against Jews
in the EU, EU Fundamental Rights Agency Report 2018, available at: https://bit.ly/3kX0wil (accessed 30 June
2022).

¥ Ibidem, p. 8.

0 In Nazi Germany Shechita was banned, and Jews were persecuted for practicing it. Anti-Semitic motives

were central in its vilification. See generally T. Kushner, Stunning Intolerance: A Century of Opposition to Religions
Slaunghter, 36 The Jewish Quarterly 216 (1989).
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ing the religious freedom of Jews in Europe. For example, there has recently been
a good deal of public outrage regarding circumcision, which many critics have
found inhumane and called for its ban for persons under 18 years old.*' A similar
phenomenon arose regarding kosher animal slaughter, which has become one of
the main battle cries of animal rights groups, but is very frequently based on firm
political or ideological sentiments. In recent years ritual slaughter has been legally
(sometimes partly) banned in the Netherlands, Belgium, Denmark, and outside
Europe in New Zealand. Active campaigns addressed at banning either or both of
these religious practices are currently taking place also in Germany, Switzerland,
Luxemburg, Sweden, Norway, Finland, Poland, Australia, Canada, and even the
United States.*” At the same time, and more significantly, the question of kosher
slaughter received an authoritative interpretation by the highest EU court, which
declared that some bans are consistent with the EU law. This may be seen as a real
challenge to the collective life of Jewish communities in Europe.

There are many animal slaughter procedures that religions and cultures practice
around the world.* The two that are most commonly used and known are the halal
and kosher methods practiced by Muslims and Jews, respectively. Both religious
practices have been conducted by Jews and Muslims for centuries, and perceived as
fundamental elements of the religious identities of the followers of these religions.
In Judaism, Shechita is defined as the slaughtering of certain mammals and birds
for food according to kashrut edicts. The origins of the obligation to respect the
rules of kashrut and to observe kosher stem from the general principles of keeping
kosher in the Torah. It includes commandments — called mzzzvahs — to be followed
as ways to obey God. Keeping kosher is one of them. Thus, for an observant Jew
wishing to practice his/her religion in this particular aspect, it is of crucial and
fundamental importance to have free access to food produced according to his or
her religious demands. Denying such free access or imposing limitations that de
facto lead to alack of such free access translates into a direct violation of the rights
and freedoms of individuals and groups. While eating meat has no spiritual or
religious value in itself, the only meat religious and observant Jews can eat must be
kosher meat. A vegetarian Jew does not violate halakhah in any way, but preventing
access to kosher meat not only deprives religious Jews of the possibility of making

1 In 2018 Iceland commenced a legislative process to introduce a male circumcision ban (other than for
medical reasons), making it an offence with a penalty of up to six years imprisonment. Z. Caldwell, Bzl to
criminalize male circumcision is still alive in Iceland, Aleteia, 29 May 2018, available at: https://bit.ly/3FDTLvb
(accessed 30 June 2022).

** For more details see Legal Restrictions on Religions Slanghter in Enrope, The Law Library of Congress,
Global Legal Research Center 2018.

® See generally Z.A. Aghwan, J. M. Regenstein, Slaughter practices of different faiths in different countries,
61(3) Journal of Animal Science and Technology 111 (2019).
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a choice, but also imposes dietary restrictions on them which others are free of, and
thus it introduces inequality before the law. Given that religiously observant Jews
are obliged to kosher eating, preventing them from fulfilling their religious duties
would limit such religious Jews” opportunity for religious fulfillment, in the sense
of being forced to act against their religion.

3.1. Shechita bans and human rights protection

Religious freedom, of which the right to obey religious orders is one of the essential
elements, belongs to the cornerstone of the entire history of establishing both a uni-
versal and European system of the human rights protection. In particular, in the
context of the establishment of the CoE and the adoption of the ECHR, it should
be noted again that they were aimed, inter alia, at introducing such protection
of the fundamental rights and freedoms of vulnerable groups, which would thus
make it impossible to repeat the crimes that took place during Second World War
and the Holocaust (which were also motivated by religious considerations). The
ECHR therefore contains explicit guarantees regarding the freedom of religion
and conscience* and relating to non-discrimination,* as well as abuse of rights
under the Convention and limitations on the use of restrictions,* for example by
invoking freedom of expression to promote religious hatred. Also the EU Charter
of Fundamental Rights (the Charter),* i.e. the document enforced by the CJEU in
its judgment on Shechita bans, contains direct references to guarantees of religious
freedom,* as well as to the rights of religious minorities*” and the prohibition of
discrimination.*

A whole series of arguments speak in favor of recognizing that Shechita bans
most probably violate the Convention’s rights on both religious freedom and
discrimination on the basis of religion and belief;>' despite the fact that in the only
case of religious slaughter considered so far by the ECtHR (in 2000) it did not find
aviolation of the Convention as a result of the introduction of certain restrictions.>>
In that case the applicant association complained that the refusal of its application
for approval infringed upon its freedom to manifest its religion through obser-

“ Art. 9 of the Convention.

* Art. 14 of the Convention.

4 Art. 17 of the Convention.

# Charter of Fundamental Rights of the European Union, OJ C 326, 26.10.2012.

“ Art. 10 of the Charter.

# Art. 22 of the Charter.

>0 Art. 21 of the Charter.

51 Seee.g. ECtHR, Dimitras and Others v. Greece (App. Nos. 42837/06,3269/07,35793/07 and 6099/08);
3 June 2010; Jehovah’s Witnesses of Moscow v. Russia (App. No. 302/02), 3 June 2010; Perry v. Latvia
(App. No. 30273/03), 8 November 2007.

52 ECtHR, Chaare Shalom Ve Tsedek v. France (App. No. 27417/95), 27 June 2000.
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vance, as guaranteed by Art. 9 of the Convention. The applicants further asserted
that they were victims of discrimination under Art. 14 of the Convention because
the approval to obtain access to slaughterhouses that they sought was granted
only to the Paris Central Consistory, the organization representing the majority of
French Jews in France, and whose ritual slaughterers, the complaint argued, failed
to examine the meat properly in order to certify it as kosher. In its decision finding
anon-violation of the rights and freedom of the applicant, the ECtHR stated that
there would have been a restriction upon the applicant’s freedom of religion only if
the bans on ritual slaughter in question would have prevented ultra-orthodox Jews
from consuming properly kosher meat, which was not the case in Chaare Shalom Ve
T5edek, as at that time it was still possible to import kosher meat from Belgium. The
ECtHR’s reasoning presented in the judgment was met with justifiable criticism.
As observed by G. van der Schyff, “This type of reasoning makes for bad law and
should consequently be rejected.” > According to him, an undue burden was placed
on the claimant of a right under Art. 9(1) ECHR, while such a claimant should
enjoy maximum protection under said Art. 9(1), with any restrictions upon that
right requiring a justification under the categories of derogation listed in Art. 9(2).
According to van der Schyff, the Court’s argument “neutralises the protection of
religious freedom with little difficulty.”

Despite the Chaure Shalom Ve Tsedek decision, on the basis of the aforemen-
tioned international human rights law regulations it can be claimed that the rights
and freedoms of the followers of Judaism who obey religious orders to eat meat only
from kosher slaughter have a very strong basis in the European human rights law.
Applicable restrictions on these rights and freedoms may not violate the foundation
of religious freedom, which is the case when access to religious practices is effectively
blocked by legal provisions and/or the application of alaw in force. The problem of
violations of the rights of individuals and groups affected by bans similar to those
imposed in Belgium should be thus considered in several fundamental dimensions:
violation of religious freedom; violation of the right to privacy; violation of the pro-
hibition of discrimination; violation of the proportionality requirement; and the
necessity to limit rights and freedoms in democratic societies. It also indicates the
context of the protection of the rights of religious minorities, guaranteed under the
relevant provisions of EU law and the national laws of individual EU Member States.

As has been indicated, freedom of religion and belief is admittedly not absolute
and unlimited. The possibility of limiting it is specified both in international and
national law, as well as in the relevant jurisprudence. When determining the premises

3 G. van der Schyft, Reviewing the recent Ban on Ritual Slaughter in Flanders, Verfassungsblog,
16 August 2017, available at: https://verfassungsblog.de/reviewing-the-recent-ban-on-ritual-slaughter-in-
flanders/ (accessed 30 June 2022).
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for the introduction of restrictions, the most frequently indicated prerequisites are
the obligation to expressly proscribe such restrictions in the applicable law, and to
apply them only when they are necessary in a democratic society and state for its
safety or public order, for the protection of the environment, public health and
morals, or for protection of the freedoms and rights of others. Most importantly
however, no restrictions may be imposed that violate the very essence of a given
freedom or right. Notably, in the case of Shechita bans this very core element of
religious freedom seems to be taken away from the observant members of the Jew-
ish minorities. An additional and very important element at the centre of the issue
at stake is the evolution of the legal and social perception of animal rights, which
has been evolving for several decades now. One of the expressions of this approach
was, inter alia, the adoption of the European Convention for the Protection of
Animals for Slaughter.>* Against this background, the question of how a society
should balance competing values when a minority’s religious rights conflict with
animal protection is of utmost relevance. Through a mixture of legal and scientific
arguments, such a balancing results in the conclusion that Shechita bans can violate
rights and freedoms of observant Jews in a disproportionate way that is in contra-
diction with the standards of European human rights law.

3.2. CJEU Grand Chamber judgment in Case C-336/19

The judgment of the Grand Chamber of the CJEU issued in December 2020 in case
C-336/19% came in response to a request for a preliminary ruling under Art. 267
of the Treaty on the Functioning of the European Union from the Constitutional
Court of Belgium (Gronduwettelijk Hof). The initial complaint was filed by the
Coordinating Committee of Jewish Organizations in Belgium (CCOJB) against
laws in Flanders and Wallonia mandating stunning before slaughtering, which is
forbidden under Jewish religious law. It was alleged that the law, which was imposed
in both the Flemish and the Walloon Regions and prohibits slaughtering without
pre-stunning, amounts to a de jure and de facto ban on religious slaughtering. The
CJEU decision results not only in the fact that these two major Belgian regions can
in effectimplement a ban on kosher slaughter, but that similar bans affecting Jewish
minorities may be imposed throughout the EU.> Surprisingly, the decision issued
was in contradiction to the arguments presented in the case by Advocate General

5* The European Convention for the Protection of Animals for Slaughter, 10 May 1979, ETS No. 102.

%5 C-336/19 Centraal Israélitisch Consistorie van Belgié e.a. and Others v. Viaamse Regering [2020],
EU:C:2020:1031.

3¢ For a broader context of religious freedom protection under EU law see N. Doe, Law and Religion in
LEurope. A Comparative Introduction, Oxford University Press, Oxford: 2011.
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Hoogan,”” who had recommended the CJEU to adopt a different conclusion (as
further described below).

The case, as already indicated, raised the question of whether the laws introduced
by the Flemish and Walloon Regions in Belgium which prohibit slaughter without
pre-stunning — even in the context of slaughter conducted as a religious practice
(including the Jewish Shechita) — is compatible with EU law. Jewish organisations
advocated against what was alleged as the imposition of an outright ban on Jewish
(and Muslim) religious slaughter, while acknowledging the need for less restrictive
measures to ameliorate and minimize animals’ suffering. They stressed that to for-
bid a community of faith to prepare their food in accordance with their religious
obligations is prima facie a violation of the freedom of religion, and that the re-
quirement of pre-stunning is discriminatory in nature, since it does not affect the
majority of the citizens of the European Union but rather only specific minority
communities.’® Advocate General Hoogan, in his Opinion, recommended that the
relevant legal rules to be considered by the Court of Justice should be understood as
demanding that the states must not enact provisions which prohibit the slaughter of
non-stunned animals when the slaughter is done as part a religious practice and, on
the other hand, “for an alternative stunning procedure for the slaughter carried out
in the context of a religious rite, based on reversible stunning and on the condition
that the stunning should not result in the death of the animal.”

These arguments however were not shared by the Grand Chamber of the
CJEU. It found, in essence, that based on the concerns for animal welfare in the
circumstances of ritual slaughter, Member States of the EU may require a reversible
stunning procedure and this will not infringe upon the rights declared in the EU
Charter of Fundamental Rights. On this basis the CJEU found that Regulation
1099/2009,* interpreted in the light of Art. 13 TFEU and Art. 10(1) of the Charter,
does not ban national legislation which requires a reversible stunning procedure
which cannot result in the animal’s death in the circumstances of ritual slaughter.
The argument of the Court relied on the determination that Regulation 1099/2009

%7 Advocate General’s Opinion in Case C-336/19 Centraal Israélitisch Consistorie van Belgié e.a. and
Others, 10 September 2020, ECLI:EU:C:2020:695.

>% See the Statement by the World Jewish Congress, 17 December 2020, available at: https://bit.ly/3La97sl
(accessed 30 June 2022).

%% Advocate General’s Opinion in Case C-336/19, para. 77.

% For an overview of argumentation against the bans, which was not shared by the CJEU, as well as a critical
assessment of the judgment, see J.A. Rovinsky, Don 't have cow, Flanders: Guidance for the European Conrt
of Justice as it considers the Flemish parliament’s ban on ritual slaughter, 97(2) University of Detroit Mercy
Law Review 353 (2020) and L. Hehemann, Religious Slanghtering, a Stunning Matter: Centraal Israélitisch
Consistorie van Belgié and Others, 6(1) European Papers 111 (2021).

¢! Council Regulation (EC) No 1099/2009 of 24 September 2009 on the protection of animals at the
time ofkiﬂing OJ L 303, 18.11.2009, p. 1.
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does not prohibit Member States from imposing a duty to stun animals prior to
their slaughter which is also valid in the circumstances of ritual slaughter; under the
condition however that in enacting such laws the States comply with the Charter’s
fundamental rights.

The CJEU acknowledged that by requiring, in the context of ritual slaughter,
reversible stunning contrary to the religious precepts of Jewish and Muslim believers,
the Belgian bans entail a limitation on the exercise of the right of those believers to
freely manifest their religion. However, when assessing whether such a limitation
under the Belgian laws is permissible, the CJEU found that the restriction upon
the freedom of religion resulting from the law is indeed provided for by law and
that it complies with the essence of Art. 10 of the Charter because it is confined
to one aspect of the slaughter only, and that an act of ritual slaughter is not per se
prohibited.®* The CJEU then noted that the interference at stake meets an objective
of general interest recognized by the European Union, namely the promotion of
animal welfare. At the same time, in referring to the question of proportionality of
the limitation the CJEU concluded that the measures included in the Belgian law
strike a proper balance between the value of animal welfare and the importance of
religious freedom for Jewish and Muslim believers.®’

Serious legal consequences of the CJEU’s position can already be noted. On
30 September 2021 the Constitutional Court of Belgium, after receiving and ana-
lyzing the response of the CJEU issued in case C-336/19 referred to above, decided
to uphold two decrees adopted in the regions of Flanders and Wallonia banning
religious slaughter.** The judgment is now final and the only further option for legal
steps challenging these bans is to file an individual complaint to the ECtHR or to
the UN Human Rights Committee, with a claim of multiple violations of human
rights arising from the judgment of the Belgian Constitutional Court, including the
violation of religious freedom, the principle of non-discrimination, and the right to
privacy. Additionally, on 27 October 2021, Greece’s supreme administrative court
nixed the slaughter permit then currently binding in Greece, which had been issued
by a ministerial decision that exempted ritual slaughter from the general requirement
to stun animals prior to killing them.® It seems clear that such a conclusion by the

© C-336/19 Centraal Israélitisch Consistorie van Belgié¢ and Others v. Viaamse Regering, para. 61.

& Ibidem, para. 65.

¢ H. Lyons, Belgium’s Jews lament ban on ritual slanghter, Politico, 10 October 2021, available at: https://
www.politico.eu/article/belgium-jewish-community-ritual-slaughter-ban-antwerp/ (accessed 30 June 2022).

& T. Joftre, Greek court annuls permit for kosher, halal slaughter, The Jerusalem Post, 27 October 2021,
available at: https://www.jpost.com/diaspora/greek-court-annuls-permit-for-kosher-halal-slaughter-683274
(accessed 30 June 2022).
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Greek court was reached under the new legal circumstances created by the CJEU’s
December 2020 judgment.

CONCLUSIONS

Undoubtedly the Holocaust, as the main symbol of the horrific genocidal past,
still marks its presence today in numerous fields of social, cultural, economic and
political life of the post-World War IT world. Perhaps the most obvious evidence that
the powerful call of “Never again” has been heard by the international community
was the implementation of the international human rights law and creation of the
international systems of human rights protection. These close relationships between
the Holocaust past and contemporary legal developments have been emphasized in,
inter alia, the jurisprudence of the ECtHR, in particular in the area of Holocaust
denial and public manifestations of anti-Semitism. It seems, however, that the same
connections were ignored when considering other issues related to the history of
the Holocaust and the rights of people of Jewish origin, which are increasingly
becoming the subject not only of public debates, but also of legal interference: i.e.
with respect to anti-Israeli boycotts and Shechita bans.

In particular with regard to boycotts — which very often take the form of anti-Se-
mitic demonstrations, the effects of which clearly violate the rights and freedoms
of the Jews regardless of their real ties with the state of Israel — it is surprising and
worrisome that the ECtHR has so far not addressed this aspect of boycotts when
examining cases concerning this very issue. In turn, in the case of Shechita bans the
arguments pointing to the legacy of the Holocaust as a commitment to support the
rights of minorities, in particular in the context of their religious freedom, have not
been taken into account, despite the fact that the common denominator of these
issues seems to be the prohibition of discrimination, which is particularly firmly
embedded in international human rights law. Thus one of the most important
conclusions of the present article is that even if the Holocaust memory is omitted
as an important aspect in considering the issues at stake, nevertheless the very stand-
ards of international human rights law suffice to argue that the anti-Israeli boycotts
target Jews, both as individuals and as a group; as well as that Shechita bans violate
the religious freedom of the observant Jews.

Simultaneously, other elements of the human rights protection framework
developed within the EU and the CoE seem to take note of the continuing need
of referring to the Holocaust, in particular while counteracting anti-Semitism.
The EU’s Fundamental Rights Agency continues to conduct valuable research
and publish its reports on anti-Semitism in the EU Member States, including
on its perception by the Jewish minorities. One of such reports, quoted above,
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revealed that for 69% of Jewish respondents in 12 EU Member States a prohibi-
tion of traditional slaughter would be a problem and concern.® The same report
states that among Jewish respondents who consider certain opinions or actions by
non-Jews to be anti-Semitic (in terms of opinion and/or action), 82% indicated
that they believe support for boycotts of Israel or Israclis are manifestations of
anti-Semitism.*” Also, the above-mentioned recent EU Strategy on Combating
Antisemitism and Fostering Jewish Life (2021-2030) acknowledges not only the
importance of Holocaust remembrance within the dimension of European human
rights protection, but refers directly to the CJEU Shechita judgment and promises
to facilitate “the exchange of practices between public authorities and Jewish and
Muslim communities regarding slaughter based on religious traditions, drawing on
the experience of international organisations such as the UN, OSCE-ODIHR and
the Council of Europe.”®® It further addresses numerous instances of Israel-relat-
ed antisemitism in the EU. Also the 2021 revised version of the CoE’s European
Commission against Racism and Intolerance (ECRI) General Policy Recommen-
dation No. 9 on preventing and combating anti-Semitism highlights the historical
and moral heritage of the European commitment to fight anti-Semitism, In fact, it
goes much further than the EU strategy by tackling the issue of anti-Zionism and
anti-Israeli boycotts in a direct way.®” The ECRI underscores, among other things,
that the line between anti-Zionism and anti-Semitism is most often not clear-cut
and that these two phenomena overlap. At the same time, it states that while an-
ti-Zionists are not always anti-Semitic, the vast majority of anti-Semites are also
anti-Zionists. Moreover, in its recommendations directed at CoE’s governments,
the ECRI calls for condemnation of “activities that promote boycotts of the State
of Israel, its nationals or Israeli companies and institutions if such activities incite
violence, hatred or intolerance,”” referring also directly to the ECtHR’s Baldass:
and Willem judgments.”" However, one needs to stress that the above-mentioned
positive developments lack the legal significance and authority of court judgments.
Nonetheless the very fact that the complex character of issues such as the Shechita
bans or the anti-Semitic dimension of some anti-Israeli boycotts is openly discussed
is of great importance, as it keeps the discussion of these challenges going within
the human rights protection discourse.

¢ EU Fundamental Rights Agency, supra note 38, p. 71.

& Ibidem, p. 29.

@ European Commission, supra note 6, p. 15.

@ ECRI General Policy Recommendation no. 9 (revised) on preventing and combating antisemitism,
CRI(2021)28, para. 10, p. 8, available at: https://edoc.coe.int/en/racism/10309-ecri-general-policy-
recommendation-no-9-revised-on-preventing-and-combating-antisemitism.html (accessed 30 June 2022).

70 Ibidem, Recommendation no. 34, p. 14.

"t Ihidem.
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Itis difficult to expect the law to meet all social needs or comprehensively address
the issues of memory and historical heritage. In particular, one cannot demand
that the law will always succeed in identifying and addressing deep connections
between present practices and their underlying rationales which may or may not
be questionable morally and politically. It seems however that in the examples dis-
cussed in this article these relationships are inseparable and the legal analysis should
take into account a number of underlying rationales and assumptions which go
beyond purely legal deliberations. However, this should be done with full respect
for the legitimate rights and freedoms of those “on the other side” of the conflicting
interests, worldviews and priorities; including both individuals and organizations
calling for anti-Israeli boycotts as well as those defending animal welfare.
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INTRODUCTION

In this article, we propose to introduce a separate basis of special jurisdiction for
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judgment),’ in which the Court of Justice of the European Union (CJEU or the
Court) once again referred to the ‘centre of interests’ as a connecting factor formu-
lated by itin the eDate judgment.> We criticize the CJEU’s approach regarding the
jurisdiction of Internet torts. We believe that the time has come for introduction of
a separate jurisdictional provision relating to alleged infringements of personality
rights; one which should be foreseeable for the defendant and protect the interests
of the victim.

Currently, the EU courts establish special jurisdiction in matters of tort obliga-
tions under Art. 7(2) of Regulation (EU) No 1215/2012 of the European Parlia-
ment and of the Council of 12 December 2012 on jurisdiction and the recognition
and enforcement of judgments in civil and commercial matters® (Brussels I bis
Regulation). The scope of application of Art. 7(2) of the Brussels I bis Regulation
also covers cases concerning liability for infringement of personality rights, which
has led to a number of debatable judgments of the CJEU.* It lacks predictability of
such jurisdiction. This problem is confirmed in the doctrine.” Moreover, the Grand
Chamber of the CJEU has recently rendered another ruling concerning the appli-
cation of the said provision in a case of dissemination of derogatory comments on
the Internet in the G#flix Tv case.® In this case, the Court separated the jurisdiction
for the claim of rectification of the information and the removal of the content
placed online and the claim for compensation for the damage suftered for such
infringement. There are other examples of problems of infringement of personal
rights and protection of the rights to a fair trial (and right of access to a court). For
instance, in the case Arlewin v. Sweden,” the European Court of Human Rights
(ECtHR) found a violation of Art. 6(1) of the European Convention on Human
Rights (ECHR) since the Swedish courts refused to hear the case in which the
claimant sought damages for the infringement of personal rights by the information
announced in a television programme.

' C-800/19 Mittelbayerischer Verlag KG v. SM [2021] ECLI:EU:C:2021:489.

> Joined cases C-509/09, C-161/10 eDate Advertising GmbH and Others v. X and Olivier Martinez,
Robert Martinez v. MGN Limited [2011] ECLI:EU:C:2011:685.

3 0J.2012,L 351, p. 1.

* J. Gotaczyriski, M. Zalisko, Jurysdykcja krajowa szczegilna w sprawach dotyczgcych czynu niedozwolonego
lub czynu podobnego do czynu niedozwolonego w rozporzqdzenin nr 1215/2012 [Special national jurisdiction in
matters relating to tort, delict or quasi-delict in Regulation no. 1215/2012], 4 Europejski Przeglad Sadowy 23
(2019).

> T.C. Hartley, Jurisdiction in tort claims for non-physical harm under Brussels 2012, Article 7(2), 67(4)
International and Comparative Law Quarterly 987 (2018); J. Kramberger Skerl, Jurisdiction in On-line
Defamation and Violations of Privacy: In Search of a Right Balance, 9(2) Lexonomica 87 (2017).

¢ C-251/20 Gtflix Tv v. DR [2021] ECLLI:EU:C:2021:1036.

7 ECtHR, drlewin v. Sweden (App. No. 22302/10), Judgment, 1 March 2016.
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We propose to introduce a new jurisdictional provision in the Brussels I bis
Regulation. The wording should be as follows: “[f]or non-contractual obligations
arising out of violations of personality rights, the courts of the country in which
the habitual residence of the person sustaining damage is situated at the time when
the tort or delict occurred shall have jurisdiction.” This rule would be applicable
to the infringement of personality rights of both natural and legal persons (in the
latter case the rule should be based on the place of registration of the entity and
the objective link).

The need for a new jurisdictional rule is confirmed by the Mittelbayerischer
judgment, in which the CJEU misinterpreted both the scope of Art. 7(2) itself as
well as its Jocus delicti (place of infringement) connecting factor. The Court once
again introduced new requirements for the jurisdictional provision to be applied
by the courts and thus triggered conceptual chaos. The solution to this problem
would be the adoption of an unambiguous and stable personal connecting factor
that will not be subject to the Court’s divergent interpretations, which depend
on the categorization of the case. We contend that Art. 7(2) of the Brussels I bis
Regulation is outdated and inadequate to the current needs, particularly when
it comes to Internet infringements. In cases involving infringements of personal
rights, this has led the CJEU to put forward the connecting factor of a “centre of
interests” of the victim alongside the so-called “mosaic approach”. Neither of these
solutions properly meet the objectives of proper jurisdiction for national courts,
which should include the predictability of their jurisdiction; the proper adminis-
tration of justice; and the efficient organisation of proceedings. Failure to change
the EU’s jurisdiction rules in this field will result in a growing state of uncertainty
regarding the jurisdiction of the courts. Subsequent judgments of the CJEU may
turther surprise us, as the court seems to be overly creative with regard to Internet
infringements.® The choices made in the recent case law have actually diminished
jurisdictional predictability and spurred the fragmentation of litigation, which is
deemed contrary to the objective of sound administration of justice.’

We believe that the grounds of special jurisdiction for torts in the Brussels I bis
Regulation should be expanded to differentiate between various types of torts, not
only infringements of personal rights. These rules should be harmonized with the
conflict of law rules arising from the Rome II Regulation. This also means that
the Rome II Regulation should be supplemented by a corresponding conflict of

8 As pointed out in the doctrine, the EU PIL is still rooted on a technology-neutral lawmaking,
which is mitigated by the creative, case-by-case based interpretations of the CJEU. O. Feraci, Digital Rights
and Jurisdiction: The European Approach to Online Defamation and IPRs Infringements, in: E. Carpanelli,
N. Lazzerini (eds.), Use and Misuse of New Technologies, Springer Nature Switzerland, Cham: 2019, p. 280.

° H. Schack, Internationale Zustindigkeit bei Verletzung von Urbebervermagensrechten iiber Internet,
50 Neue Juristische Wochenschrift 3630 (2013).
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law rule for infringements of personality rights." It should be noted however that
the question of the applicable law is beyond the scope of this article and we focus
only on matters of jurisdiction. Another argument for the introduction of new
jurisdictional grounds in the Brussels I bis Regulation is the fact that General Data
Protection Regulation (GDPR) provides special rules for jurisdiction in cases of
personal data breaches (Arts. 79 et seq.)."" These rules are based on the habitual
residence of the victim (the data subject) connecting factor. The jurisdictional rules
in the field of personal rights infringements could therefore be consolidated; i.e. the
introduction of a new jurisdictional rule in the Brussels I bis Regulation may lead
to the deletion of the separate jurisdictional ground of Art. 79 GDPR.

The structure of this article is as follows: In Section 1 we refer to the Jocus delicti
(place of infringement), whichisstill being applied as the connecting factorin Art. 7(2)
of the Brussel I bis Regulation. The CJEU jurisprudence on Internet defamation
cases is the subject of analysis in this respect. In Section 2 the concept of the ‘centre
of interests’ as a connecting factor is criticised, with particular reference to the Mz
telbayerischer jadgment. In this section we present, as an alternative, the personal
connecting factor based on the habitual residence of the victim. Separately, we also
analyse the hypothetical scope of the proposed new jurisdictional rule, especially
taking into consideration the Mittelbayerischer case. A summary and conclusions
are presented in the final part (Section 3) of this text.

1. INTERNET INFRINGEMENTS AND THE LOCUS DELICTI
CONNECTING FACTOR

Art. 7 of the Brussels I bis Regulation provides the main grounds of special juris-
diction. It supplements the general jurisdiction based on the connecting factor of
domicile of the infringer (Art. 4)."* According to the case law of the CJEU, the

19 Art. 1(2)(g) of the Rome II Regulation excludes from its scope obligations arising out of violations
of privacy and other personal rights, including defamation. This issue was originally covered by the draft
regulation, which was subsequently modified several times and generated much controversy (see Comments
on the European Commission’s draft proposal for a Council regulation on the law applicable to non-contractual
obligations, available at: https://bit.ly/3MKicZT, accessed 30 June 2022). As a result of disputes and the
impossibility to reach a compromise, it was finally decided to exclude torts arising from violations of personal
rights by introducing the so-called ‘review clause’ contained in Art. 30(2) of the Rome IT Regulation.

! Disputes arising from international data breaches can be complex. Despite the introduction of GDPR,
the EU failed to amend the Rome II Regulation on the applicable law to non-contractual liability and to extend
its scope to include infringements of privacy. GDPR only contains provisions on international civil procedure.
However, there are no supplementing conflict-of-law rules. In order to determine the applicable law national
courts have to apply divergent and dispersed national codifications of private international law. See M. Brkan,
Data Protection and Conflict-of-Laws: A Challenging Relationship, 2(3) European Data Protection Law Review
324(2016).

12°.C-228/11 Melzer v. MF Global UK Ltd [2013], ECLLI:EU:C:2013:305.
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concepts and criteria used in Art. 7(2) are subject to autonomous interpretation,
with reference to the system introduced in the Brussels I bis Regulation and its
objectives.”” What matters is the predictability of the jurisdiction, proper admi-
nistration of justice, and the efficient organization of proceedings." However,
the case law of the CJEU relating to Internet infringements does not in fact meet
these objectives. The juridical interpretative activism of the CJEU has only to some
degree addressed the shortcomings of Art. 7(2), while at the same time it also has
triggered new uncertainties.

The CJEU case-law confirms that the connecting factor based on “place where
the harmful event occurred or may occur”, as used in Art. 7(2), refers to both the
place where the damage materialised and the place where the harmful event occurred,
so that the defendant may be sued, at the plaintiff’s choice, also in the courts of
the place where the damage occurred or may occur.” This distinction, however, is
not sufficient in the case of infringements of personality rights, particularly those
committed on the Internet, so the need for clarification arose. The Internet contin-
ues to present new challenges for jurisdictional principles,'® leading to a dramatic
increase in difficult jurisdictional problems."”

In the classic 1995 Shevill case,' the CJEU ruled that the courts of the place
where the defamatory publications were delivered and where the victim suffered
damage to his reputation are territorially best placed to determine the nature of the
defamation and to determine the extent of the damage suffered. The judgment thus
gave rise to the so-called “mosaic theory.”” This solution is particularly problem-

13 For more on this matter, see U. Magnus et al., Brussels I-bis Regulation, Sellier European Law Publishers,
Miinich: 2016.

" P. Mankowski, Article 7, in: U. Magnus et al. (eds.), Brussels I-bis Regulation, Sellier European Law
Publishers, Minich: 2016, p. 271.

5 In the famous case of GMines de Potasse DAlsace S.A., the phrase “harmful event” was interpreted to
mean alternatively either the place where the wrongful acts took place or the place where the harm was felt.
C-21/76 Handelskwekerij G. J. Bier BV v. Mines de Potasse DAlsace SA [1976], ECLI:EU:C:1976:166.

16 J. Hornle, The Jurisdictional Challenge of the Internet, in: L. Edwards, C. Wacelde (eds.), Law and the
Internet, Oxford University Press, Oxford: 2008; J. Hornle, Cross-Border Internet Dispute Resolution, Cambridge
University Press, Cambridge: 2009; U. Kohl, Jurisdiction and the Internet: Regulatory Competence Over Online
Activity, Cambridge University Press, Cambridge: 2007; U. Kohl, Jfurisdiction in Cyberspace, in: N Tsagourias,
R. Buchan (eds.), Research Handbook on International Law and Cyberspace, Edward Elgar, Cheltenham: 2017,
pp- 30-54.

17" As already observed almost 20 years ago by P. Borchers, Tort and Contract Jurisdiction via the Internet:
The ‘Minimum Contacts’ Test and The Brussels Regulation Compared, 50(3) Netherlands International Law
Review 401 (2003).

8 C-68/93 Fiona Shevill, Ixora Trading Inc., Chequepoint SARL and Chequepoint International Ltd
v. Presse Alliance SA [1995], ECLLEU:C:1995:61.

Y O. Feraci, La legge applicabile alla tutela dei diritti della personalita nella prospettiva comunitaria,
4 Rivista di diritto internazionale 1020 (2009).
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atic in cases involving electronic communications.” A characteristic feature of the
Internet is the so-called dispersion of the factual state of the tort, which consists in
linking the tort itself, or the damage caused by this tort, to the territories of many
countries.”’ As we shall see, the increasingly ubiquitous nature of the Internet has
transformed the tort of infringements of personality rights to that of a common tort.
It is also pointed out that the mere availability of a website including defamatory
material in a given Member State should not be used as a ground for establishing
national jurisdiction of the courts of such Member States.”” There is no doubt,
therefore, that the “mosaic theory”, which is still being applied by the EU courts
since the Shevill ruling, should be abandoned.

In the 2011 eDate case the Court ruled that in the case of infringement of
personal rights, a person who considers him/herself harmed by content published
on the Internet may bring an action for liability — with respect to all of the dam-
age suffered — before the courts of the Member State in which the centre of his/
her interests is situated. The CJEU clarified that the place where a person has the
centre of his/her interests coincides, in general, with habitual residence. However,
the centre of interests may also be elsewhere, insofar as other factors may establish
the existence of a particularly close link with a given State, for instance the pursuit
of a professional activity.” In the Court’s view, the connecting factor of the victim’s
centre of interests is compatible with the objective of foreseeability of jurisdiction,
since it enables the plaintiff to easily determine the court before he or she may bring
his/her action, and at the same time the defendant to reasonably foresee before
which court (s)he/it may be sued. Therefore, in the above judgment the concept
of “centre of interests” was created, but without replacing the “mosaic approach”.

The eDate ruling had been widely criticized.** It is pointed out that, in essence,
the CJEU maintains a mosaic approach to the Internet, without considering the

20 K. Weitz, Jurysdykcyjne aspekty umownych i deliktowych zobowigzart elektronicznych w swietle rozporzqdze-
nia Rady (WE) nr 44/2001 - zagadnienia weztowe [Jurisdictional aspects of electronic contractual and tort
obligations under Council Regulation (EC) No 44/2001 — nodal issues], in: J. Gotaczynski (ed.), Kolizyjne
aspekry zobowigzar elektronicznych, Wolters Kluwer, Warszawa: 2007, p. 291; A. Tomaszek, Dochodzentie roszczer
2 tytutu cgynow niedozwolonych w Internecie [Pursuing claims for tort on the Internet], 11 Monitor Prawniczy
685 (2000); K. Cornils, Der Begehungsort von aeusserungsdelikten im Internet, 8 JuristenZeitung 394 (1999).

*' H. Kronke, Applicable Law in Torts and Contracts in Cyberspace, in: C. Kessedjian, K. Boele-Woelki,
Michel Pelichet (eds.), Internet — Which Court Decides? Which Law Applies?, Proceedings of the international
colloguinm, Kluwer Law International, The Hague: 1998, p. 71.

** Gotaczynski, Zalisko, supra note 4, p. 30.

» C-509/09, C-161/10 eDate Advertising GmbH, paras. 48-49.

* Cf. M. Reymond, The ECJ eDate Decision: A Case Comment, 13 Yearbook of Private International
Law” 493 (2011); M. Bogdan, Defamation on the Internet, Forum Delicti and the E-Commerce Directive:
Some Comments on the ECJ Judgment in the eDate Case, 13 Yearbook of Private International Law 483 (2011);
S. Bollée, B. Haftel, Les nouveaux (dés)équilibres de la compétence internationale en matiére de cyberdélits apres
Larrét eDate Advertising et Martinez, Recueil Dalloz 1285 (2012).
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practical problems involved. The CJEU’s approach weakens the main principle of
actor sequitur forum rei in favour of forum actoris.> Moreover, as rightly pointed
out in the doctrine, in the vast majority of cases the centre of interest will be equal
to the place of habitual residence of the victim. The same is true for legal entities,
whose centre of interests will likely correspond to the place of registration (place
of the seat). Still, as proved by the following judgments the proposed approach in-
cludes a high level of ambiguity. A person does not necessarily have only one centre
of interests. In addition, the Court’s ruling is controversial because in the Internet
cases jurisdiction should not depend only on the dissemination of information in
a certain territory, but rather on the fact that the defendant has failed to restrict
the availability of information to residents of a given country.* Furthermore, the
place of centre of interests may change over time when the person moves his/her
interests to another country.

In 2017, the CJEU further tried to develop its interpretation of Art. 7(2) of
the Brussel I bis Regulation in the Bolagsupplysningen case.”” In this case, the legal
entity sought first and foremost rectification and/or retraction and removal of
the information made available online, and only secondarily compensation for
the alleged infringement of its reputation. In its judgment, the CJEU confirmed
the application of the “mosaic approach”, despite AG Bobek’s proposed different
opinion. The Bolagsupplysningen judgment confirms that the centre of interests
concept is based on the presumption that the victim’s centre of interests is at his or
her habitual residence, or in the case of a legal entity at its registered office (with the
provison that this latter presumption can be rebutted by showing that it carries out
the main part of its economic activities in another Member State).” The CJEU’s
statement in Bolagsupplysningen that economic activity must be carried out mainly
in a certain Member State in order to invoke the centre of interests as the basis for

» S.Francq, Responsabilité du fournissenr d’information sur Internet: affaires eDate Advertising et Martinez,
1-2 La Semaine Juridique - édition Générale 35 (2012); K. Weitz, Forum delicti commissi w sprawach o naruszenie
ddbr osobistych w Internecie w swietle art. S pkt 3 rogporzgdzenia nr 44/2001 [Forum delicti commissi in cases
of infringement of personal rights on the Internet in the light of Art. 5 point 3 of Regulation No 44/2001],
3 Polski Proces Cywilny 316 (2013), p. 330.

*¢ M. Pilich, Prawo wtasciwe dla débr osobistych i ich ochrony [The law applicable to personal rights and
their protection], 3 Kwartalnik Prawa Prywatnego 599 (2012), p. 635; M. Pilich, M. Orecki, Jurysdykcja
i prawo wiasciwe w sprawach o ochrong dobr osobistych przed naruszeniem w Internecie. Glosa do wyroku TSUE
(wiclka izba) z 25 pazdziernika 2011 r. w sprawach potaczonych C-509/09 ¢ C-161/10 eDate Advertising v. X
oraz Oliver Martinez, Robert Martinez v. MGN Limited [Jurisdiction and applicable law in cases concerning
the protection of personal rights against infringement on the Internet. Glossary to the judgment of the CJEU
(Grand Chamber) of 25 October 2011 in joined cases C-509/09 and C-161/10 eDate Advertising v. X and
Oliver Martinez, Robert Martinez v. MGN Limited], 1 Polski Proces Cywilny 109 (2015).

7 C-194/16 Bolagsupplysningen OU, Ingrid Ilsjan v Svensk Handel AB (BOU/Ilsjan) [2017],
ECLI:EU:C:2017:766.

» T. Lutzi, Shevill is dead, long live Shevill!, 134 The Law Quarterly Review 210 (2018).
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jurisdiction is likely to raise difficult questions with respect to how to draw the line.
This ruling has also been much criticized.”

The CJEU has set a high bar for invoking the centre of interests basis of juris-
diction, in that a legal entity’s centre of interests must be clearly identifiable at the
stage when the court assesses its jurisdiction.” In particular, the CJEU’s approach
leads to the conclusion that the localisation of the victim’s centre of interests is
dependent upon the circumstances of the actual dispute.’" This practice of the
CJEU shows that a claimant has to prove to the national court — at the initial stage
of civil proceedings — that its/her/his centre of interests is mainly in this member
state, instead of the fact that the actual damage took place there. Nevertheless, there
is no indication in Art. 7(2) of the Brussel I bis Regulation that such a requirement
for the special jurisdiction rule has to be established. Also, the CJEU itself has not
provided any guidance how the centre of main interests should be established, and
this leads to more legal uncertainties.

2. CRITIQUE OF THE CENTRE OF INTERESTS CONNECTING
FACTOR IN THE LIGHT OF MITTELBAYERISCHER JUDGMENT

The centre of interests as a connecting factor for cross-border jurisdiction in civil
cases was once again applied in the Mittelbayerischer case, in which the CJEU
continued the previous case law in this area (eDate; Bolagsupplysningen). The cla-
imant, a Polish national, brought a civil claim against a German newspaper before
the Polish courts for having used the expression “Polish extermination camp.” The
expression was mentioned in an online article to refer to a Nazi extermination camp
built on the territory of (then-occupied) Poland. The claimant sought protection
of his personality rights, in particular his national identity and dignity, which he
claimed had been infringed as a result of the use of that expression.

Nevertheless, the factual and legal situation in the Mittelbayerischer case differs
from the previous case law. Though it also concerns infringement of personal rights
online, the peculiarity in this case is that the victim who brought the claim to the
court in Poland was not mentioned in the Internet publication. The CJEU put great
emphasis on this aspect of the case and primarily focused on the foreseeability of

» L. Lundstedt, Putting Right Holders in the Centre: Bolagsupplysningen and Ilsjan (C-194/16): What
Does It Mean for International Jurisdiction over Transborder Intellectual Property Infringement Disputes?,
49 International Review of Intellectual Property and Competition Law 1022 (2018); T. Kyselovskd, Critical
Analysis of the “Mosaic Principle” under Art. 7 Para 2 Brussels Ibis Regulation for Disputes Arising out of Non-
Contractual Obligations on the Internet, 1 Prawo Mediéw Elektronicznych 36 (2019).

3% Lundstedt, supra note 29, p. 1027.

U T. Lutzi, Internet cases in private international law: developing a coberent approach, 66(3) International
and Comparative Law Quarterly 687 (2017).
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cross-border jurisdiction, without further analysis of where the actual place of harm
is. Also, the subject matter of the claim was not the defamation of a person, but an
alleged violation of his national identity and dignity. The claimant asked the court
to prohibit the defendant from disseminating in any way the terms which according
to the claimant violated his national dignity; order the defendant to apologise, and
pay the amount of 50,000 Polish zlotys.*

The outcome of the Mittelbayerischer jadgment demonstrates that in cases of
infringement of personal rights online not only is Art. 7(2) of the Brussels I bis
Regulation difficult to apply, but also that another additional requirement for this
special rule of jurisdiction was established; which is the identification of a victim in
the Internet publication. We argue that this case not only reveals the need for special
rules on jurisdiction for infringement of personal rights online in the Brussels I bis
regulation, but also the lack of protection of the interests of a victim in such cases
which exists in the current regulation of cross-border civil cases. Also, it shows that
the CJEU failed to analyse the peculiarities of infringement of personal rights online
and did not provide a solution to the current problem in such cross-border cases.

First, the CJEU found that the factual circumstances in the Mittelbayerischer
case differed from the previous cases concerning violation of personality rights on-
line. In this case the alleged victim of the violation of personal rights who brought
a claim against the defendant was not explicitly mentioned in the Internet publi-
cation. Relying heavily on the foreseeability of jurisdiction in cross-border civil
proceedings, the court found that in order to achieve the objectives of predicta-
bility of the rules of jurisdiction laid down by the Brussels I bis Regulation and of
legal certainty pursued by that regulation, the connection must — in cases where
a person claims that his or her personality rights have been infringed by content
placed online — be based not on exclusively subjective factors relating solely to the
individual sensitivity of that person, but on objective and verifiable elements which
make it possible to identify, directly or indirectly, that person as someone who
was specifically harmed.” Thus, a victim of infringement by online publication
has the right to bring a claim only if he or she can be identified. This means that
in the event an infringer publishes information which according to the national
law could be regarded as a basis for violation of personal rights, but no victim can
be identified individually, the jurisdiction rule of Art. 7(2) of the Brussels I bis
Regulation is not applicable. This approach of the CJEU focuses ultimately on
the protection of interests of an infringer, and weakens protection of the interests
of a victim. In order words, the CJEU did not base the application of Art. 7(2)

32 Opinion of Advocate General Bobek delivered on 23 February 2021, Case C-800/19 Mittelbayerischer
Verlag KG v SM, ECLI:EU:C:2021:124, para. 16.
3 Joined cases C-509/09, C-161/10 eDate Advertising GmbH, para. 42.
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of the Brussels I bis Regulation on the violation of personal rights, but instead it
focused on the predictability of jurisdiction vis-a-vis the infringer. However, this
generalized requirement for an individual identification of the victim establishes
arequirement for the application of Art. 7(2) of the Brussels I bis Regulation which
is not mentioned in the text of the regulation and requires a claimant to prove to
the court, at the initial stage of the instigation of civil proceedings, an additional
fact (i.e. that he or she was mentioned in the publication). Another issue arising
from this requirement is that it establishes this personal identification criterion
without leaving room for the assessment of an individual’s situation. Violation
of personal rights online is a su generis tort which often cannot be objectively
established, since harm in some cases is the violation of non-pecuniary rights, such
as dignity and reputation. The peculiarity of this tort suggests that it should also
be assessed on an individual basis, and a victim should be allowed to prove that his
or her individual rights have been infringed. It is worthy of note that this position
was supported by the Advocate General Bobek, who argued that pursuant to Art.
7(2) of the Brussels I bis Regulation the establishment of jurisdiction based on the
centre of interests does not require that the allegedly harmful online content names
a particular person, and consequently posited that jurisdiction over the violation
of personal rights online should be assessed on ad hoc basis.*

Secondly, the problem with the CJEU’s rationale in this case is the vagueness of
the requirement for zndividual identification of a victim. The CJEU did not provide
how such identification should be established and which criteria should be assessed.
It only mentioned that objective and verifiable elements shall be used to search for
an answer. According to the simple logical rule of syllogism, if a victim cannot show
directly or indirectly that she or he is mentioned in the Internet publication as an
individual, he or she cannot enjoy jurisdiction under Art. 7(2) of the Brussels I bis
Regulation. However, such an interpretation is far from the essence of the said
rule, which bases jurisdiction on locus delicti. Instead of looking to the place where
the damage was carried out or is suffered, the court only relied on the principles
of foreseeability and legal certainty. Also, the CJEU dismissed the argument that
a subjective criterion could be sufficient in this case, wherein the claimant claimed
an infringement of his national dignity and identity.

Thirdly, it seems that the CJEU placed great importance on the economy of
civil proceedings. The CJEU seemingly identified the victim as belonging to a vast
identifiable group (the Polish people), and it found that the principles of foresee-
ability and legal certainty cannot be established in such a case since the centres of
interests of the members of such a group may potentially be located in any Member

* Opinion of Advocate General Bobek in C-800/19, para. 88.
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State of the European Union.” This creates another riddle. Though a victim can be
identified, Art. 7(2) of the Brussels I bis Regulation is still not applicable because
of the potential myriad of places of centres of interests of the persons belonging to
such group. Such an approach leads to more obscurity in cases where information
online violates the personal rights of a group of persons. Does it mean that in such
case all persons of such group must have their centres of interests only in one EU
Member State? Does it mean that in case an infringer violates personal rights belong-
ing to a group of people who have similar legal interests, Art. 7(2) of the Brussels
I bis Regulation is not applicable because the publication mentions only & group of
people, but not a separate individual? Also, even though the jurisdictional rules in the
Brussels I bis Regulation are based on individual litigation, violation of individual
rights belonging to a group of people suggests that a collective action can be brought
and/or procedural joinder is possible. For instance, according to Art. 43 (1)(2)
of the Code of Civil Procedure of the Republic of Lithuania, a claim may be brought
by several co-plaintiffs together or against several defendants if the subject of a claim
concerns requests or liabilities of the same nature, based on the same matter and the
same factual and legal issues, when each separate demand could be the subject of an
independent claim (optional joinder). Given that some information spread online
could violate the personal rights of a large group of people, individual litigation may
not always be the most effective procedure and the joining and/or coordination of
actions would seem like a proper solution. However, this would not mean that the
said rule on jurisdiction is not applicable. Furthermore, since the CJEU identified
the claimant as a member of the group whose interests were allegedly infringed, the
question arises: What else needs to be established to find jurisdiction under Art.
7(2) of the Brussels I bis Regulation? Even following the argument that the centre
of main interests should be established (which in this case seems to be clearly in
Poland), the requirements for jurisdiction set out in eDate and Bolagsupplysningen
are likely to be met. It should also be noted that the claimant did not claim damages
for violation of the rights of other members of the group in this case, since he argued
namely that bis personal rights were violated. Thus the scope of the claimant’s claims
leads to the questions why the CJEU focused on the interests of all members of this
group, since only one member of the group argued infringement of his personal
rights, and not the infringement of others’ rights?

Finally, even following the CJEU’s approach regarding the foreseeability and legal
certainty of cross-border civil jurisdiction, it seems that these broad but essential
criteria can be established in this case. In essence, the principle of foreseeability
means that an applicant should be able to easily identify the court in which he may

% Joined cases C-509/09, C-161/10 eDate Advertising GmbH, para. 43.
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sue, and the defendant reasonably foresee before which court it may be sued.** In
such cases the courts should look for a strong connection between the case and the
jurisdiction it belongs to.”” It seems that great importance should be attached to
the content of the publication and the language in which it was published (to men-
tion the elements which could be attributed to the specific individual or a group);
whether the publication targets a specific audience; and of course the place where
the harm was manifested. It is noteworthy that such criteria were considered by the
ECtHR in the case Arlewin v. Sweden, in which the court established that these
aspects showed very strong connections with Sweden, when the information which
infringed personal reputation was transmitted by satellite TV.**

The facts presented to the CJEU also indicate that the requirement of foreseea-
bility was also met. To put it in the words of the Advocate General Bobek:

(1]t is indeed difficult to suggest that it would have been wholly unforeseeable to
a publisher in Germany, posting online the phrase ‘the Polish extermination camp of
Treblinka’, that somebody in Poland could take issue with such a statement. It was
thus perhaps not inconceivable that ‘the place where the damage occurred’ as a result
of that statement could be located within that territory, especially in view of the fact
that that statement was published in a language that is widely understood beyond its

national territory.”

It seems that the Advocate General was suggesting that since the Internet publi-
cation specifically mentioned the location in Poland and the language of the publi-
cation is widely known in the state of residence of the claimant, the publisher could
have reasonably foreseen that such publication would be read by Polish readers.
Consequently, it could also be argued that the published information could infringe
the interests of a particular group (Polish people), and thus the harm occurred in
Poland. Moreover, one can also argue that mentioning of a specific place and event
in history which took place in a particular territory also seems to create a link to
the specific territory which could be the locus delicti. However, the CJEU did not
consider these factual circumstances.

To sum up, the CJEU’s Mittelbayerischer case paid great attention to the principles
of predictability and legal certainty, without an examination of the peculiarities of the
specific tort of violation of personal rights. Moreover, although the court managed

3¢ C-533/07 Falco Privatstiftung and Thomas Rabitsch v Gisela Weller-Lindhors [2009],
ECLL:EU:C:2009:257, para. 22

%7 Council of Europe, Study on forms of liability and jurisdictional issues in the application of civil and
administrative defamation laws in Council of Europe member states, DGI (2019)04.

3 Arlewin v. Sweden, para. 72.

% Opinion of Advocate General Bobek C-800/19, para. 74.
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to identify the possible victim (a member of a group of people), this was deemed not
relevant since no specific indication or identification of the claimant was made in the
Internet publication. Such an additional requirement for personal identification of
the victim in the initial stage of civil proceedings creates legal uncertainty and does
not resolve the problem. Also, it seems that the facts of the case may have revealed that
the publisher of the Internet publication could have reasonably foreseen the harm in
Poland and the violation of personal rights in this Member state.

3. THE SCOPE OF THE JURISDICTIONAL RULE FOR
INFRINGEMENTS OF PERSONALITY RIGHTS

The analysis of the Mittelbayerischer judgment leads to the conclusion that the CJEU
understands ‘personality rights’ in a narrow sense, having in mind primarily defamation.
Thisled to the incorrect ruling in the case because the Court directly applied the ‘centre
of interests’ connecting factor that was originally developed for the purpose of Internet
defamation, requiring unequivocal identification of the plaintiff in the publication at
issue. The Mittelbayerischer case however involves not defamation, butinfringement of
other personal rights. The applicable law does not require identification of the victim
in the publication. In fact, such a requirement should not exist at all, as Art. 7(2) of the
Brussels I bis Regulation is based on the Jocus delicti (place of infringement) connecting
factor, which the court did not consider at all in this particular case.

Thelegal basis for the plaintift’s claims under the applicable law were Arts. 23 and 24
of the Polish Civil Code, which protect personality rights in a broad sense. Although
these provisions do not explicitly mention national identity and national dignity, or
the right to respect for the truth about the history of the Polish nation, numerous
examples from the case law confirm that these three values are covered by the scope
of personal rights protected under Art. 23 of the Polish Civil Code. According to the
case law, personality rights include the protection of national identity and national
dignity and the right to respect for the truth about the history of the Polish nation.
Therefore, Mittelbayerischer’s untrue claims about the Nazi death camps allegedly
violated the personality rights of those who survived them. These individuals have
standing to bring an action under the applicable law. These rights can be violated
not only by statements directed against a person individually, but also by statements
that affect a larger group of people, including an entire nation.

The CJEU should interpret legal concepts in EU regulations and directives
autonomously, but with a view to their uniform application throughout the EU.*

“ D. Chalmers, European Union Law, Cambridge University Press, Cambridge: 2014, pp. 179-183.
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The interpretation of legal concepts such as personal rights should take into consi-
deration the definitions of concepts and localisation of damage under the applicable
national substantive law. A starting point for a definition of personality rights under
EU law is chapter 1 of the Charter of Fundamental Rights of the European Union
(EU Charter), which protects the dignity and integrity of the person: Arts. 7 and 8 of
the EU Charter on respect for private and family life and the protection of personal
data; and Art. 8 of the ECHR on respect for private and family life. Inspiration sho-
uld be drawn from the various laws of the Member States on personality rights, even
though the EU definition must be formally independent from the national laws.*!

It should be mentioned that indeed the rules of jurisdiction should be pre-
dictable (Recital 15 of the Brussels I bis Regulation). This is also true in cases of
jurisdiction over infringements of personality rights. However, the specific type of
tort (infringement of personality rights) allows one to argue that even in a case like
Mittelbayerischer, which included a number of specific references to a concrete
member state (Poland), the wrongdoer (defendant) may reasonably expect that
aviolation of the personality rights would be alleged in such member state since the
plaintiff has place of residence there. Moreover, it is debatable whether the notion
of centre of main interest ensures predictability. In such case the wrongdoer may
not be able to identify where the plaintiff’s centre of interests is located.

With the Mittelbayerischer judgment in mind, we propose that the scope of the
new jurisdictional provision should include violation of all personality rights (as
understood by the national regulations), and not just defamation. Of course this
concept should be subject to autonomous interpretation, but it is required that
the position of the national laws be taken into account. This also means that it
could cover breaches of personal data leading to non-contractual obligations on the
part of the data controller or the processor, which may make the separate grounds
for jurisdiction in Art. 79 of the GDPR redundant. On the other hand, it is not
required to distinguish Internet infringements in the proposed jurisdictional rule.

CONCLUSIONS

The EU rules of special jurisdiction which are currently applied to infringements
of personality rights are backward when viewed in light of the rules of private
international law for non-contractual obligations. The improvement made in this
respect in the Rome IT Regulation with regard to the law applicable to non-contrac-
tual obligations serves as a model for amendment of the EU jurisdictional rules.*

I Lundstedt, supra note 29, p. 1035.
> Cf. ]. von Hein, Protecting victims of cross-border torts under Article 7(2) Brussels 1bis: towards a more
differentiated and balanced approach, 16 Yearbook of Private International Law 241 (2015).
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The criticism of the Rome IT Regulation stems from their conservativeness rather
than the change itself.* This mainly concerns the exclusion of infringements of
personality rights from its scope and the overly rigid regulation of infringements
of intellectual property.** This can be corrected in parallel with the jurisdictional
rules. Even though the conflict of law rules of the individual Member States with
respect to infringements of personality rights are now widely divergent, a common
denominator is that they often lead to the application of a single law as opposed
to an application of the laws where the content was distributed or accessible.*
Consistency may be seen as an imperative to take into account the options given
by the Rome IT Regulation when interpreting the Brussels I bis Regulation. The
law applicable to a given dispute can also have an influence on the expediency of
the proceedings and sound administration of justice in general.*

Due to the technological progress that has taken place since 2001 (in fact since
1968, when the Brussel Convention was adopted*’), the improvement, or even
overhaul, of jurisdictional rules is highly needed. The jurisdiction rules indeed
require a fundamental change, and in particular separate types of torts should be
distinguished and separate grounds of special jurisdiction need to be established.

“ A. Dickinson, The Rome II Regulation, Oxford University Press, Oxford: 2009; R. Plender,
M. Wilderspin, European Private International Law of Obligation, Sweet & Maxwell, London: 2009; J. Ahern,
W. Binehy, Rome II Regulation on Law Applicable to Non-Contractual Obligations Martinus Nijhoft, The
Hague: 2009; J. Fawcett, M. Carruthets, G.P. North, Private International Law (14th ed.), Oxford University
Press, Oxford: 2008; G. Calliess (ed.), Rome Regulations: Commentary on the European Rules of the Conflict
of Law (Part Two), Wolters Kluwer, Cham: 2011, pp. 358-654; P. Huber (ed.), Rome II Regulation, Munich
2011; A. Rushworth, A. Scott, Rome II: Choice of law for non-contractual obligations, Lloyd’s Maritime and
Commercial Law Quarterly 274 (2008); S. Leible, M. Lehmann, Die neue EG-Verordnung iiber aufervertragliche
Schuldverbdltnisse anzuwendende Recht (Rom II), 53 Recht der Internationalen Wirtschaft (2007); T. Graziano,
Das auf anfservertragliche Schuldverbiltnisse anzuwendende Recht nacht Inkraftreten der Rom Il - Verordnung,
73 RabelsZ 1(2009); T. Dornis, When in Rome, do as the Romans do? - A defense of the lex domicilii communis
in the Rome II Regulation, 4 European Legal Forum 152 (2007); S. Symeonides, Rome II and Tort Conflicts:
A Missed Opportunity, 56 American Journal of Comparative Law 173 (2008); P. Kozyris, Rome II: Tort
Conflicts on the Right Track! A Postscript to Symeon Symeonides’ Missed Opportunity, 56 American Journal of
Comparative Law 471 (2008); M. Carruthers, E. Crawford, Variations on a theme of Rome II. Reflections on
proposed choice of law rules for non-contractual obligations: Part I, 9 Edinbourgh Law Review 65 (2005); Part
11, 9 Edinburgh Law Review 238 (2005).

“ The exception in Art. 1(2)(g) of the Rome II for non-contractual obligations arising out of violations
of privacy and rights relating to personality, including defamation, should arguably be given a restrictive
interpretation that does not go beyond the reason for the exception, which dealt with conflicts between the
freedom of expression and the right to privacy (Lundstedt, supra note 29, p. 1035).

* European Commission, Comparative study on the situation in the 27 Member States as regards the law
applicable to non-contractual obligations arising out of violations of privacy and rights relating to personality,
2009, JLS/2007/C4/028. Final Report, pp. 79-112.

“ E. Fronczak, Cuius legislatio, eius inrisdictio? The emerging synchronisation of European private
international law on tort, 17 ER A Forum 173 (2019).

7 Brussels Convention on Jurisdiction and Enforcement of Judgments in Civil and Commercial Matters,
27 September 1968, OJ 1990 C 189, at. 2 (consolidated).
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National courts should be offered an unambiguous basis for special jurisdiction that
flows directly from the provisions of the Brussels I bis Regulation, and not from
the CJEU’s misplaced concepts. The solutions proposed by the CJEU are neither
creative nor do they serve to make jurisdiction more predictable in cases of Inter-
net infringements. This deepens the state of confusion for the national courts and
triggers unpredictability of the outcome of litigation. As rightly pointed out in the
doctrine,* the Internet is not just an incredibly powerful means of communication
— it now represents the pulsing heart for the vast majority of social relationships
and commercial transactions, as well as being the main instrument of storage and
management of digital content of any kind.* It is increasingly affecting the rights
of individuals and the activities of businesses worldwide.>

The current ‘mosaic system’ created by the CJEU in an attempt to adapt the
Sforum commissi delicti of Art. 7(2) of Brussels I bis to the peculiarities of online
infringements deviates from the general purposes of legal certainty and foreseeability,
as pursued by the Regulation. Moreover, it collides with the specific objective of Art.
7(2), namely the proximity between the dispute and the forum, as well as the sound
administration of justice.” The CJEU also did not provide parameters through
which the place of the centre of interests of the victim should be determined,
creating the need for an overall factual assessment of the concrete circumstances
of the case. The CJEU’s approach is likely to lead not only to jurisdiction being
exercised on unsubstantiated connections, but also to a high incidence of parallel
and related proceedings.

The proposed solution is to adopt the unambiguous and stable connecting
factor based on the victim’s place of habitual residence. This approach responds
to the need for rules establishing jurisdiction in favour of one single court which is
significantly connected to the situation at stake and which is therefore in the best
position to assess the impact of the Internet content on the affected individual’s
rights.”> The proposed rule, in establishing a genuine close connection between the

* In the context of private international law, see in particular the fundamental monographs of
P. De Miguel Asensio (Conflict of Laws and the Internet, Edward Elgar, Cheltenham: 2020) and T. Lutzi
(Private International Law Online, Oxtord University Press, Oxford: 2020).

0. Feraci, Digital Rights and Jurisdiction: The European Approach to Online Defamation and IPRs
Infringements, in: E. Carpanelli, N. Lazzerini (eds.), Use and Misuse of New Technologies (eds.), Springer Nature
Switzerland, Cham: 2019, p. 277.

>0 C. Nagy, The Word Is a Dangerous Weapon: Jurisdiction, Applicable Law and Personality Rights in EU
Law - Missed and New Opportunities, 2 Journal of Private International Law 251 (2012); S. Marino, Nuovi
sviluppi in materia di illecito extracontrattuale on line, 4 Rivista di diritto internazionale privato e processuale
879 (2012).

°! Feraci, supra note 49, p. 301.

> A similar approach, with respect to conflict-of-laws, has been adopted by the recent Law of the People’s
Republic of China on the Application of Law for Foreign-Related Civil Relations (adopted at the 17th session
of the Standing Committee of the 11th National People’s Congress on 28 October 2010), which entered into
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infringement at stake and the territory of a certain state, could identify the court
best placed to assess and compensate victims for the entirety of their damages.
This approach would satisfy the needs for procedural proximity and efficiency.
It ensures that litigation takes place where the gathering of evidence is easiest and
where proceedings are most likely to be efficiently managed.

The proposed new jurisdictional rule would preserve predictability for both par-
ties party to the dispute. It would also be consistent with the reasonable expectations
of both parties and based on a strong connecting factor. The arguments of potential
infringers (in a majority of cases media companies operating on the Internet) to
limit the scope of jurisdiction do not merit consideration. The previous solutions
are disadvantageous to the victims because they allow infringers (i.e. mostly media
companies) to organize their activities in such a way as to subject their potential
liability for their actions to the law offering the lowest standard of protection.
The connecting factor of the habitual residence of the victim, or in the case of
legal entities their registered office, makes the connection simple and clear. It also
safeguards predictability for infringers by enabling publishers to foresee the courts
before which they could face liability. Additionally, new digital technologies allow
for a mitigation of the borderless nature of the Internet by the media companies.
In particular, the so-called ‘geolocation technologies’ nowadays make it possible to
ascertain the geographical location of Internet users with a high degree of accuracy.”

To conclude, the rules on jurisdiction in the Brussels I bis Regulation appli-
cable to Internet cases should be based on considerations related to the sound
administration of justice and the efficacious conduct of proceedings, whereby the
applicable substantive law is based on political, economic, and moral considerations
concerning the balancing of conflicting interests. The preference towards the forum
actoris would balance the competing interests of the parties involved, thus creating
predictability in Internet disputes.

force on 1 April 2011. The law in fact provides for a technology-specific provision on Internet defamation,
stating that: “Where such personal rights as the right of name, portrait, reputation and privacy are infringed
upon via network or by other means, the laws at the habitual residence of the infringed shall apply” (Art. 46).

53 D. Svantesson, Geo-location Technologies and Other Means of Placing Borders on the “Borderless” Internet,
23 John Marshall Journal of Computer and Information Law 101 (2008); D. Svantesson, B. Jerker, T7me for
the Law to Take Internet Geolocation Technologies Seriously, 3 Journal of Private International Law 473 (2012).
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The axiology of the modern international legal order is founded upon the ma-
intenance of international peace and security, ensuring of justice and respect for
fundamental human rights. The armed attack and consecutive military activities of
the Russian Federation, undertaken since 24 February 2022 against Ukraine on its
territory, severely compromise these values. These activities constitute violations of
fundamental principles of international law embodied in the Charter of the United
Nations (the UN Charter), which are simultaneously binding as customary inter-
national law. They undermine the core of the legal order that regulates relations
within the contemporary international community. The norms prohibiting the
threat and use of force are of special character, therefore the Russian Federation
violated its legal obligations, not only towards Ukraine, but also towards the inter-
national community as a whole.

The actions of the Russian Federation preceding the use of force against Ukraine
and the subsequently undertaken military activities constitute, assessed together
and separately, a violation of the prohibition of the threat and use of force, as stated
in Article 2(4) of the UN Charter, and binding as customary norm. At the same
time, those actions violate the principle of peaceful settlement of international
disputes, as embodied in Article 2(3) of the UN Charter, and in the corresponding
customary norm.

The military activities of the Russian Federation violate the prohibition of the
use of force. They do not fall within the scope of any of the permissible exceptions
since they are neither conducted upon the prior authorization of the UN Security
Council under Chapter VII, nor are they undertaken in self-defence on the basis
of Article 51 of the UN Charter and the corresponding customary norm. They
do not constitute a response to an armed attack by Ukraine which actually never
occurred. Moreover, there was no possibility of invoking even the contested concept
of pre-emptive self-defence, as there was no risk of any imminent armed attack by
Ukraine.
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The ‘invitation’ issued by the authorities of the so-called Donetsk People’s Re-
public (DPR) and so-called Luhansk People’s Republic (LPR), whose statehood
had been recognized by the Russian Federation (on the basis of their alleged right to
self-determination), cannot justify the military activities of the Russian Federation
against Ukraine. Those actions have no legal effect, because they are not justified
by facts nor by modern international law, and as such they constitute a violation
of Ukraine’s territorial integrity. Only legitimate, effective and internationally rec-
ognized authorities of a State may invite other States to a military intervention in
the territory of the State concerned (intervention by invitation/military assistance
on request). Because of the same reasons, so-called DPR and so-called LPR are
not empowered to effectively request the Russian Federation to undertake military
action against Ukraine on the basis of the right to collective self-defence. Notwith-
standing that, self-defence — individual as well as collective — is always subject to
strict limitations set out by the principles of necessity and proportionality of the
actions to repel an armed attack.

Therefore, military activities of the Russian Federation against Ukraine consti-
tute an act of aggression, in the meaning of the United Nations General Assembly
Resolution 3314 (XXIX) of 1974, reflecting the binding customary law. It defines
an act of aggression as ‘the use of armed force by a State against the sovereignty, ter-
ritorial integrity or political independence of another State, or in any other manner
inconsistent with the Charter of the United Nations’ (Article 1 of the Annex to the
Resolution). The prohibition of aggression is considered a peremptory norm (jus
cogens), having an erga omnes character (effective towards international community
asawhole). Thus, all States are obliged to undertake actions in order to stop a breach
of such norm, and are also obliged not to recognize as lawful a situation created by
it. Sanctions against the Russian Federation are lawful as a result of the committed
act of aggression, which gives rise to international responsibility. Aggression as an
act of a State must be distinguished from the crime of aggression, understood as an
act of an individual who is subject to international criminal responsibility (more
on this issue below).

Simultaneously, the military activities of the Russian Federation qualify as an
armed attack, in the meaning of Article 51 of the UN Charter, and under customary
law. Accordingly, the military response of Ukraine constitutes internationally lawful
self-defence. Circumstances show that military actions undertaken by Ukraine meet
the requirements of necessity and proportionality.

Article 51 of the UN Charter provides not only an individual right to self-de-
fence, but also a right to collective self-defence. Therefore, any possible military
assistance provided for the State victim of an armed attack, at its request, is fully
lawful and fits in the scope of collective self-defence.
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According to the Resolution 3314 (XXIX) consent of a State to place its territory
at a disposal of another State, to be used by that other State for perpetrating an act
of aggression against a third State constitutes itself an act of aggression. Accordingly,
the Republic of Belarus, from whose territory an attack of a part of the Russian
armed forces against Ukraine was performed, is responsible for aggression, and as
aresult, adequate countermeasures might and should be undertaken also against it.

The military action between the Russian Federation and Ukraine, from a legal
point of view, is an international armed conflict, to which norms of the four Gene-
va Conventions of 1949 on the protection of the victims of war, of the 1977 First
Protocol thereto and of customary international humanitarian law apply.

Among the norms applicable to international armed conflict, the following ones
should be recalled: it is prohibited to target civilian population and civilian objects;
attacks must be limited only to military objectives; it is forbidden to conduct attacks,
in which the attacking party does not distinguish between military objectives and
civilian population and objects; the wounded and the sick should be collected and
cared for; hospitals, all kinds of units of Medical Service, and medical personnel,
are to be protected; combatants who fell into the hands of the enemy should be
granted the status of prisoners of war; prisoners of war are protected, also against
public curiosity; it is forbidden to use such methods and means of warfare that cause
unnecessary suffering; it is also prohibited to use methods and means which cause or
could cause widespread, long-term and severe damage to the natural environment.

Even if the Russian Federation is not a party to the conventions prohibiting
the use of anti-personnel mines or cluster munition, those kinds of weapons are
considered inhumane, because they can cause unnecessary suftering. Moreover,
incendiary weapons, including thermobaric projectiles, the use of which in the
ongoing armed conflict is attributed to the Russian Federation, cannot be used in
the vicinity of civilians. As regards the public threats of the president of the Rus-
sian Federation concerning the use of nuclear weapons, it must be recalled that the
International Court of Justice (the ICJ) recognized the use of nuclear weapons as
contrary to fundamental humanitarian rules. The IC]J stated that the use of such
weapons should only be acceptable u/tima ratio it the very survival of a State is at
stake, which is not the present case.

In an armed conflict norms guaranteeing fundamental human rights, including
the right to life and prohibition of torture apply simultaneously to international
humanitarian law. During an armed conflict arbitrary actions violating fundamental
human rights may occur. Those violations may become a subject of individual or
interstate complaints before the European Court of Human Rights or before other
competent international human rights bodies (e.g. the Human Rights Committee).
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The Russian Federation has committed an act of aggression, and the president
and other State and military officials have perpetrated the crime of aggression.
Neither the Russian Federation nor Ukraine are parties to the Statute of the Inter-
national Criminal Court (ICC), let alone they did not ratify the amendments con-
cerning the definition of the crime of aggression, and the conditions for the exercise
of jurisdiction in respect of this crime. However, the ICC can exercise jurisdiction
in regard to the ongoing armed conflict in Ukraine on the basis of the Ukrainian
declaration of 8 September 2015 over the perpetrators of war crimes, crimes against
humanity and genocide. This declaration recognizes the competence of the Court
regarding the events which have occurred in Ukraine after 20 February 2014. The
jurisdiction of the ICC includes not only individuals who commit those crimes,
but also persons who order, solicit, or induce, or in any other way contribute to
the commission of those crimes. The responsibility also applies to the president,
the minister of foreign affairs and the prime minister, because their immunities do
not bar the Court from exercising its jurisdiction.

The Prosecutor of the ICC expressed his willingness to investigate the situation
in Ukraine. Moreover, the individual States are not barred from initiating their own
investigations on the basis of universal jurisdiction or from documenting crimes
committed in the territory of Ukraine. Such investigations would not only support
the procedure before the ICC by providing evidence, but also may pave the way
to prosecuting low-rank perpetrators before domestic courts and result in effective
convictions for the crimes committed in Ukraine. We emphasize that judging the
committed crimes will not be effective without large-scale assistance of national
jurisdictions, both in terms of own documentation of committed crimes and con-
ducted criminal proceedings over the perpetrators, as well as possible cooperation
with the ICC. Since the Court cannot prosecute the crime of aggression, there is
a special role for the courts of those States which have appropriate domestic rules
allowing convicting for the crime of aggression.

Past violations of international law by other States, including the unlawful use of
force, do not justify such violations either now or in the future. They result in the
international responsibility of the State concerned. Thus, the Russian Federation
should be held responsible for having committed an armed attack against Ukraine.
We are of the opinion that the lack of adequately strong condemnation by the aca-
demic community of violations of international law in the past, should not hamper
this community from reacting to the current violations. Gross violations of inter-
national law should be always condemned irrespective of who is committing them.

We hereby stand in solidarity with Ukrainian international lawyers and declare
our full support and assistance in undertaking legal actions in order to hold the
Russian State accountable for internationally wrongful acts, and to prosecute
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individuals responsible for the violations of international legal norms. Simultane-
ously, we express our deep respect for those Russian international lawyers who,
despite the consequences they might face, had the courage to protest against vi-
olations of international law committed by the State of which they are nationals.

4 March 2022

STANOWISKO POLSKICH PRAWNIKOW
MIEDZYNARODOWYCH DOTYCZACE AGRES]JI
FEDER ACJI ROSYJSKIEJ] PRZECIWKO UKR AINIE

Fundamentem aksjologicznym wspétczesnego porzadku miedzynarodowoprawnego
jest zachowanie mi¢dzynarodowego pokoju i bezpieczeristwa, zapewnienie sprawie-
dliwosci i poszanowania podstawowych praw cztowicka. Kolejne dziatania zbrojne
Federacji Rosyjskiej, podejmowane od 24 lutego 2022 roku przeciwko Ukrainie
na jej terytorium, razaco godza w te wartosci. Stanowia naruszenia podstawowych
zasad prawa miedzynarodowego zawartych w Karcie Narodéw Zjednoczonych
(KNZ) i wiazacych réwniez na podstawie miedzynarodowego prawa zwyczajowego.
Podwazaja samg istote porzadku prawnego regulujacego stosunki we wspdlczesnej
spolecznosci miedzynarodowej. Ze wzgledu na szczegdlny charakter normy zakazu-
jacej grozby lub uzycia sity zbrojnej naruszonej przez Federacj¢ Rosyjska, paristwo
to pogwalcilo swoje zobowiazania prawne nie tylko w stosunku do Ukrainy, ale
takze wobec calej spotecznosci migdzynarodowej.

Dziatania Federacji Rosyjskiej poprzedzajace uzycie sity zbrojnej przeciwko Ukra-
inie, a nast¢pnie podjete dzialania zbrojne stanowia, tacznie i z osobna, naruszenie
zakazu grozby i uzycia sily zbrojnej przewidzianego w art. 2 ust. 4 KNZ, oraz obo-
wiazujacej réwnolegle normy zwyczajowej. Réwnoczesnie, dzialania te stanowia
naruszenie zasady pokojowego rozwiazywania sporéw migdzynarodowych przewi-
dzianej w art. 2 ust. 3 KNZ oraz odpowiadajacej jej normy zwyczajowe;.

Dziatania zbrojne Federacji Rosyjskiej stanowig naruszenie zakazu uzycia sity
zbrojnej, gdyz nie wchodza w zakres Zadnego z przewidzianych wyjatkéw od tej
zasady, tj. nie byly prowadzone z upowaznienia Rady Bezpieczenstwa ONZ na
podstawie rozdziatu VII KNZ, ani w samoobronie na podstawie art. 51 KNZ oraz
réwnolegle obowiazujacej normy zwyczajowej. Nie stanowily bowiem odpowiedzi
na napa$¢ zbrojna ze strony Ukrainy — taka sytuacja nie miata miejsca w rzeczywi-
stosci. Nie istnialo réwniez ryzyko nieuchronnej napasci zbrojnej ze strony Ukrainy,
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co wyklucza powotanie si¢ nawet na sporng we wspdlczesnym prawie mi¢dzynaro-
dowym koncepcje samoobrony uprzedzajacej (wyprzedzajace;).

Podstawy dziataii zbrojnych Federacji R osyjskiej przeciwko Ukrainie nie stanowi tak-
ze ,zaproszenie” wystosowane przez wadze tzw. Donieckiej R epubliki Ludowej(DRL)
i tzw. Luganskiej Republiki Ludowej (ERL), ktérych pafistwowosé Federacja Rosyj-
ska uznata z powotaniem si¢ na prawo do samostanowienia narodéw. Czynnosci te
pozostaja prawnie bezskuteczne, gdyz nie znajduja zadnego uzasadnienia w faktach
oraz we wspdlczesnym prawie miedzynarodowym i tym samym naruszaja integral-
no$¢ terytorialng Ukrainy. Z wnioskiem o interwencje zbrojna na swoim terytorium
i do tego terytorium ograniczona, zwracac sic moga tylko prawowite i efektywne
wiadze danego paristwa korzystajace z uznania migdzynarodowego (interwencja na
zaproszenie). Z tych samych wzgledéw tzw. DRL i tzw. ERL nie byly wladne sku-
tecznie zwrdcié sie do Federacji Rosyjskiej o podjecie dziatari zbrojnych przeciwko
Ukrainie na podstawie prawa do samoobrony zbiorowej. Niezaleznie od powyzszego,
nalezy zauwazy¢, ze samoobrona — zaréwno indywidualna, jak i zbiorowa — pod-
lega zawsze daleko idacym ograniczeniom wytyczanym przez zasady koniecznosci
i proporcjonalnosci podjetych dziatan w stosunku do odpieranej napasci zbrojnej.

W zwigzku z powyzszym, dziatania zbrojne Federacji R osyjskiej przeciwko Ukra-
inie stanowig agresje w rozumieniu, odzwierciedlajacej wiazace prawo zwyczajowe,
Rezolugji Zgromadzenia Ogélnego ONZ nr 3314 (XXIX) z 1974 roku. Definiuje
ona agresj¢ jako ,uzycie sity zbrojnej przez panistwo przeciwko suwerennosci, inte-
gralnodci terytorialnej lub niepodleglosci politycznej innego panistwa, albo w inny
sposdb niezgodny zKNZ” (art. 1 Aneksu do Rezolucji). Zakaz agresji stanowi norme
bezwzglednie wiazaca (ius cogens) i majaca charakter erga omnes (skuteczng wobec
spolecznosci miedzynarodowej jako catosci). W konsekwencji wszystkie panistwa
s3 zobowiazane do podjecia dziatari nakierowanych na powstrzymanie naruszania
tej normy, jak réwniez s3 zobowiazane do nieuznawania skutkéw tegoz naruszenia.
Sankcje zastosowane wobec Federacji Rosyjskiej sa legalne ze wzgledu na dokonany
akt agresji, ktéry pociaga za sobg miedzynarodowa odpowiedzialnos¢ paristwa. Od
agresji jako aktu paristwa trzeba odrézni¢ zbrodnie agresji, rozumiang jako czyn
jednostki, ktéry podlega odpowiedzialnosci miedzynarodowokarnej (szerzej patrz
nizej).

Réwnoczednie, dziatania zbrojne Federacji R osyjskiej kwalifikuja si¢ jako napasé
zbrojna w rozumieniu art. 51 KNZ i na podstawie réwnolegle obowiazujacej normy
zwyczajowej. W zwiazku z powyzszym, zbrojna odpowiedz Ukrainy stanowi zgodna
z prawem mig¢dzynarodowym samoobrong. Okolicznosci wskazuja, ze dziatania
zbrojne podejmowane dotychczas przez Ukraing spetniaja wymogi zasad koniecz-
nosci i proporcjonalnosci.
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W art. 51 KNZ mowa jest nie tylko o indywidualnym prawie do samoobrony,
ale takze prawie do samoobrony zbiorowej. Dlatego tez ewentualna pomoc zbrojna
udzielana paristwu, ktdre padto ofiara napasci zbrojnej, okazana na jego prosbe, jest
w pelni legalna i wpisuje sic w ramy samoobrony zbiorowe;.

Przywotywana wyzej Rezolucja Zgromadzenia Ogélnego nr 3314 (XXIX) jako
akt agresji wymienia réwniez udostgpnianie wlasnego terytorium do dokonania
agresji przez panistwo trzecie. Tym samym Bialorus, z ktérej terytorium nastapit atak
czesci sit zbrojnych Federacji Rosyjskiej na Ukraing, jest odpowiedzialna za agresje
i w zwiazku z tym takze wobec Bialorusi moga i powinny by¢ podjete odpowiednie
przeciwsrodki.

Dziatania zbrojne migdzy Federacja Rosyjska a Ukraing sa z prawnego punktu
widzenia migdzynarodowym konfliktem zbrojnym, do ktérego znajduja zastoso-
wanie przepisy czterech konwencji genewskich o ochronie ofiar wojny z 1949 r.
oraz pierwszy protokdt dodatkowy z 1977 r. do tych konwencji, a takze normy
zwyczajowego miedzynarodowego prawa humanitarnego.

W migdzynarodowym konflikcie zbrojnym obowiazuje szereg regut, sposréd
ktérych przywolujemy nastgpujace: zakazane jest atakowanie ludnosci cywilnej
i obiektéw cywilnych; ataki musza by¢ ograniczone wytacznie do celéw wojskowych;
zakazane jest przeprowadzanie atakéw, w ktdrych atakujacy nie czyni rozréznienia
miedzy celami wojskowymi a obiektami i osobami cywilnymi; rannii chorzy powinni
by¢ zbierani i leczeni; szpitale, wszelkiego rodzaju placéwki pomocy medycznej, tak
jak i personel medyczny, podlegaja ochronie; kombatanci, ktérzy znaleZli sie w rekach
nieprzyjaciela majg prawo do statusu jerica wojennego; jericy wojenni sg chronieni,
takze przed ciekawoscig publiczng; zakazane jest uzywanie wszelkich metod i $rod-
kéw prowadzenia walki, ktére moga powodowac zbedne cierpienie; zabronione jest
réwniez stosowanie takich metod i érodkéw, ktére wywotuja rozlegle, dtugotrwate,
i powazne szkody w $rodowisku naturalnym lub po ktérych mozna oczekiwad, ze
takie szkody wywolaja.

Nawet jesli Federacja Rosyjska nie jest strona konwencji zakazujacych uzycia min
przeciwpiechotnych lub broni kasetowej, to taka bro1 jest uznawana za nichuma-
nitarna, poniewaz moze powodowac zbedne cierpienia. Ponadto, broni zapalajacej,
w tym pociskdw termobarycznych, ktérych uzycie przypisuje si¢ Federacji Rosyjskiej
w trwajacym konflikcie zbrojnym, nie wolno uzywaé w poblizu 0séb cywilnych.
Wobec publicznych grézb prezydenta Federacji Rosyjskiej o uzyciu broni nuklear-
nej nalezy podkresli¢, ze Migdzynarodowy Trybunat Sprawiedliwosci uznat uzycie
broni nuklearnej za sprzeczne z podstawowymi zasadami humanitarnymi. Trybu-
nal ten stwierdzil, Ze uzycie takiej broni bytoby dopuszczalne tylko w sytuacji, gdy
zagrozona bylaby egzystencja paristwa, a takie zagrozenie nie istnieje w przypadku
Federacji Rosyjskiej.
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W konfliktach zbrojnych oprécz miedzynarodowego prawa humanitarnego
obowiazuja réwnolegle normy gwarantujace podstawowe prawa cztowieka, w tym
prawo do zycia oraz zakaz tortur. W trakcie konfliktu zbrojnego moze dochodzi¢
do arbitralnych dziatari naruszajacych podstawowe prawa czlowieka. Naruszenia
te moga stac si¢ przedmiotem postepowani wszczynanych skarga indywidualna lub
miedzyparistwows przed Europejskim Trybunatem Praw Czlowieka lub przed
innymi migdzynarodowymi organami ochrony praw cztowieka (na przyktad Ko-
mitetem Praw Czlowieka).

Federacja Rosyjska dokonata aktu agresji, za$ cztonkowie jej wladz na czele z pre-
zydentem dopuscili si¢ zbrodni agresji. Cho¢ zbrodnia agresji zostata zdefiniowana
w Rzymskim Statucie Migdzynarodowego Trybunatu Karnego (M TK), to ani Fede-
racja Rosyjska, ani Ukraina nie sa stronami Statutu Trybunatu, ani tym bardziej nie
ratyfikowaly poprawek do Statutu dotyczacych definicji zbrodni agresji i warunkéw
wykonywania jurysdykcji w stosunku do tej zbrodni. Mi¢dzynarodowy Trybunat
Karny moze wykonywa¢ jurysdykcje odno$nie do toczacego si¢ konfliktu zbrojnego
wobec sprawcéw zbrodni wojennych, zbrodni przeciwko ludzkosci i ludobéjstwa
popetnionych w Ukrainie, na podstawie deklaracji tego paristwa z 8 wrzesnia 2015
r. uznajacej kompetencje Trybunatu w stosunku do wydarzen majacych miejsce
w Ukrainie po dniu 20 lutego 2014 r. Jurysdykcja MTK obejmuje nie tylko osoby,
ktére te zbrodnie popetniaja, ale takze osoby, ktdre zlecajg ich popelnienie, namawia-
ja do nich, czy przyczyniaja si¢ do ich popetnienia w jakikolwiek inny sposéb. Od-
powiedzialno$¢ dotyczy takze prezydenta, ministra spraw zagranicznych i premiera,
gdyzich immunitety nie stanowia przeszkody w postepowaniu przed Trybunatem.

Prokurator MTK wyrazit gotowos¢ prowadzenia sledztwa dotyczacego sytu-
acji w Ukrainie. Nic tez nie stoi na przeszkodzie, aby panistwa wszczynaly wlasne
dochodzenia na podstawie jurysdykcji uniwersalnej, dokumentujac zbrodnie mie-
dzynarodowe popetniane na terytorium Ukrainy. Takie postgpowanie nie tylko
moze wspoméc MTK przez dostarczanie dowodéw, ale takze doprowadzi¢ do pro-
wadzenia alternatywnych, krajowych postepowan sadowych wobec nizszych ranga
sprawcow, a w rezultacie do efektywnego osadzenia sprawcéw zbrodni w Ukrainie.
Podkreslamy, ze osadzanie popetnionych zbrodni nie bedzie skuteczne bez szero-
kiego wsparcia jurysdykcji krajowych zaréwno w zakresie wlasnej dokumentacji
popetnianych zbrodni i prowadzonych postgpowan karnych w odniesieniu do
sprawcow zbrodni, jak i ewentualnej wspdtpracy z MTK. Zwracamy takze uwage
na to, ze skoro Trybunal nie moze 0sadzi¢ zbrodni agresji, to szczegdlng role moga
odegraé w tym zakresie sady krajowe tych paristw, ktére maja odpowiednie przepisy
wewnetrzne pozwalajace na Sciganie winnych agresji.

Dokonane w przeszlosci przez inne pafistwa naruszenia prawa miedzynaro-
dowego, w tym zakazu uzycia sily zbrojnej, nie uzasadniaja jego naruszen obecnie
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i w przysztosci. Skutkuja natomiast odpowiedzialnoscia miedzynarodowopraw-
na panistwa dokonujacego naruszenia obowiazujacej normy. Odpowiedzialnosé
taka winna ponies¢ Federacja Rosyjska za dokonanie napasci zbrojnej na Ukraine.
Wyrazamy przy tym przekonanie, ze brak odpowiednio stanowczego potepienia
przez spolecznosé naukows naruszen prawa miedzynarodowego w przesztosci,
nie powinien powstrzymywac jej od reagowania na naruszenia, ktére maja miejsce
obecnie. Razace naruszenia prawa miedzynarodowego powinny by¢ pictnowane
zawsze i niezaleznie od tego, przez kogo sa dokonywane.

Niniejszym solidaryzujemy sie z ukrainskimi prawnikami miedzynarodowy-
mi i deklarujemy wszelkie wsparcie i pomoc w podejmowaniu dziatan prawnych
majacych na celu pociagnigcie do odpowiedzialnosci miedzynarodowej zaréwno
paristwa rosyjskiego, jak i jednostek odpowiedzialnych za naruszenia norm prawa
miedzynarodowego. Réwnoczesnie wyrazamy gleboki szacunek dla tych rosyjskich
prawnikéw miedzynarodowych, ktérzy nie baczac na grozace im konsekwencje,
mieli odwage, aby zaprotestowa¢ przeciwko naruszeniom prawa miedzynarodowego
dokonywanym przez paristwo, ktérego s3 obywatelami.

4 marca 2022 r.

3ASBA ITOJIbCbKUX IOPHCTIB-
MDKHAPOJTHUKIB IIJOJO ATPECIT
POCIVICHKOT ®EJEPAILIII [TIPOTU YKPATHU

Axciosoris cy4acHOro Mi>KHapOJHOTO IIPaBONIOPSAKY I'PYHTYEThCA Ha MTPUMIH
MDKHAPOJHOTO MHUPY Ta Oe3meKH, 3abesedeHH] CpaBeIMBOCTI Ta IIOBATH JO OC-
HOBHUX IIPaB JIIOJUHU. 36p0171H1/H?1 Hamay, i HacTynHi BoeHHi pii Pocikicpkoi Depe-
pauii, sxi BegyThCs IpoTH Yipainu Ha 1i Teputopii 3 24 mororo 2022 poxky, rpy6o
nopymyoTh i miHHOCTi. L #ii € mopymeHHAM OCHOBONOIOXHUX IIPUHIHUIIB MijK-
HapOZHOTO 1paBa, 3akpimienux y Cratyri Opraunisanii O6’epuanux Haniit (Cra-
tyr OOH), siki BogHOYaC € IOpUANIHO 0OOB’I3KOBUMU HOPMAaMU MKHAPOJFHOTO
3BUYAEBOTIO IIPaBa. i mit HiPUBAIOTh OCHOBY ITPABOBOTO MOPAZIKY, AKUM PETYIIIOE
BiJJHOCHHH B CyJaCHOMY Mi>KHapOgHOMY criiBroBapucTsi. Hopmu, axi 3a60pOH}IIOTb
3aCTOCYBAHHA CUJIH abo IOTPO3H CUJIOK, MAIOTh ocobmBHit cratyc, Tomy Pocificeka
Depepanis mopymmia cBoi opuUAKIHi 30008’ A3aHHA He JIHIIE TIepes YKpaiHoo,
a ¥ mepes Mi>KHAPOIHOIO CIHIJIBHOTOIO B IILJIOMY.

Hii Pociitcexoi Qepeparii, sKi mepeyBaiu 3aCTOCYBaHHIO CHUIM IIPOTH YKpa-
1HHM, Ta TOZAJIBII BOEHHI Jii €, y CYKYIIHOCTI Ta OKPEMO, MOPYIIEHHAM 3a6op0HH
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TIOrPO3H CUIIOK Ta i1 38acTOCyBaHH, SK nepegbadeno crarreio 2(4) Craryry OOH,
IO € iMITEPaTUBHOI HOPMOIO 3BMYA€BOrO NpaBa. Bognouac ni pii mopymryoTs
IPUHIIUI MEPHOTO BUPILICHHA MDKHAPOJHUX CIIOPIB, 3aKpimueHuil y cratti 2(3)
Craryry OOH, Ta BigmoBigHOI HOpMU 3BIYa€BOTO MTPaBa.

Boenni gii Pociiicpxoi (De;gepau,i'f OPYLIYIOTh 3a60p0Hy 3aCTOCYBaHHA CHJIM.
Bonu ne mignagaoTs mig f1iio YKOZHOTO 3 JONYCTUMUX BUHATKIB, TOMY IO BOHU HE
IPOBOAATLCA aHi 3 monepegHboro fo3sony Pagu besnexun OOH y BigmosigHOCTI 10
posainy VII, ani 8 meroro camooboponu Ha mipcrasi crarri 51 Craryry OOH, mo
TAaKOXX € HOPMOIO 3BUYA€BOTO IpaBa. Bonu He € Bigmosigmo Ha 36p0171H1/n?1 HaIazg
YKpa'fHH, AKOTO HACTIPABJi HiKOJIU HE 6y)10. bBisp1e Toro, HEMOXXIMBUM € TOCHIAHHA
Ha CIPHY KOHIIEIILI{IO IPEBEHTUBHOI CaMOOOOPOHH, OCKITIBKU He iCHYBAIO PUBHKY
HEMUHYYOTO 36p0171Hor0 Harajny 3 601<y Ykpainm.

‘3anpormenHs’, HajaHe BIafo0 Tak 38aHOI JloHerpKol HapogHOT pectybmiku
(IHP) Ta Tax sBanoi JIyraucskoi nHapoproi peciybuixu (JIHP), neprxaBricTs sxux
6ysa BusHana Pociricexoro Pepepartiero (Ha OCHOBI 3asBICHOTO HUMU ITPaBA Ha Ca-
MOBHBHAYECHH ), He MOJKe OyTH mificTaBoro At BoeHnux aiit Pociiicekoi Oegepanil
npotu Yxpainu. Li ii He MaoTh I0pUAUYHOT CUITH, TOMY IO BOHH HE I'PYHTYIOThCA
Hi Ha $aKTax, Hi HA HOPMAaX Cy4aCHOTO Mi>XHAPOJHOTO IPaBa, i € MOPYIIEHHAM
TepuropianeHoi HimicHocTi Yipainu. Jlume sakonHi, epexTHBHI Ta MibKHApOIHO
BU3HAHI OPraHy JEP>KaBU MOXKYTb IIPOCHUTH iHIII JIEPYKABU PO BBEJJCHHA BilIChK Ha
TEPUTOPIIO BifMOBITHOI IEp)KaBU (iHTCpBeHHi}I 32 3aIPOMIEHHAM/BiHICbKOBA JIOTIO-
MOTa 32 3aIKUTOM). 3BKA0YU Ha 1ji nprauny, Tak 3sani JJHP ta JIHP He maroTs
npasa nnpocuty Pocificeky (Deaepau,ifo PO BEJICHHA BOEHHUX Jill IPOTU YKpaiHU
Ha OCHOBI IIpaBa Ha KOJIEKTUBHY camoobopony. HesBaxarouu Ha 1ie, camoobopona
- IK IHJIUBijlyaIbHA, TAK | KOJIEKTUBHA, 3aB)K/JH ITJIJIATA€ CYBOPUM 0OMEKEHHAM, IO
BCTAaHOBJIIOXOTHCS TPUHIUTIAMU HeobxigHOCTI Ta IPONOPLiMHOCTI il 171 BinbuTTA
30poiHOrO Hamazy.

Binrak, Boensi gii Pociicskoi Qenepanil mporu Ykpaitu € aktom arpecii y Big-
nosiguocrti 3 Pesomoniero 3314 (XXIX) 1974 poxy, mo micTuTs y cobi iMrepaTusHi
3BUYa€eBi HOpMU. BoHa BusHa9ae akT arpecii AK ‘3aCTOCYBaHH: AEPrKaBOIO 30POMHOT
CHJIY TIPOTH CYyBEPEHITETY, TEPUTOPiaTbHOT HEAOTOPKAHOCTI 260 IOJIITUYHOT He3a-
JI©KHOCT] iHIIOT fepiKaBy, 200 sIKUM-HeOYAb IHIIMM YUHOM, HecymMicHnM i3 Craty-
tom Opraunisanii O6’epuanux Hauiit (crarrs 1 gogatky o Pesomronii). 3abopona
arpecii BBYKA€ThCA IMIIEPATUBHOIO HOPMOIO (45 cogerns) Ta € HOPMOIO erga omnes
(mie mo BigHOLIEHHIO KO MDKHAPOZHOI CIUIBHOTH B LinoMy). Taxum duHOM, yci
fepyKkaBy 30008 A3aHI BYKUTH 3aXOA{B /11 IPUITMHEHHS TOPYLICHHA TAKOI HOPMU,
a TakoX 3000B’s13aHI He BU3HABATH SIK IPAaBOMIPHY CUTYAILiIO, KA CKJIAJIACh 3 I1O-
pymensaam niel Hopmu. Canxunii mporu Pociiicexol CDe):[epaui'l' € IPaBOMipHUMH,
ajKe 6an/1 3aCTOCOBAaHi BHAC/IIOK BYMHEHOTO AKTY arpecii, AKUMI TATHE 32 cobormno
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MI>KHAPOJHY BiITTOBiJa/IbHICTB. Arpecilo SK JIIO IEpKaBU HOTpi6Ho BipisHATH Bif
3JI09MHY arPecii, 10 PO3yMieThCA AK aKT PisUIHOL ocobu, sIKa mifrae MIDKHApOJHIA
KpUMiHaIBbHIl BignoigamsHOCTI (FoKtagHime npo ne Hikde). BogHodyac BoeHHi
nii Pociiicpkoi CDe;[epaui'f KJIACUPIKYIOThCA AK 36p0171Hm“1 Haraj y po3yMiHHi CTaTTi
51 Craryry OOH Ta y BigmosigHOCTi 0 HOpM 3BUYaeBoro npasa. BigmosigHo,
BilICbKOBA BifNOBiAb YKpaiHK € MPaBOMipHUM 3aCTOCYBAHHAM ITPaBa Ha camoobo-
pony. O6cTaBuHYU CBigYaTh PO Te, IO BOEHH] il YKpalHU BifIOBiZaI0Th BUMOTaM
HeobximHOCTI Ta IPONOPLIAHOCTI.

Crarrsa 51 Craryry OOH nepenbadae mpaso He yvine Ha iHAMBifyaIbHY Ca-
MOODOOpPOHY, a i ITPaBO HA KOJIEKTUBHY camoobopony. Omie, Oyab-sKa MOXKIHBA
BiMICbKOBA IOTIOMOT4, AKa HAaIAEThCA JIEPIKABI, AKA € )KEPTBOIO 36p0151Hor0 Harmany,
Ha il MPOXaHHA € MOBHICTIO IPAaBOMIPHOIO T4 MiANAJAE il IiF0 MPUHIIMITY KOJIEK-
THUBHOI CAMOOOOPOHH.

Bignosigzo go Pesomonii 3314 (XXIX) sropa mepskaBu mepesaTy CBOIO Te-
PHUTOPIIO y POSHOPAIIKEHHS HIIOI IEpKaBU, 110 6y):[e BUKOPHCTAHA LIIEI0 iHIIOK0
[EPIKABOIO JUIA 3IIMCHEHHS AKTY arpecii MpOTH TPEThOI AEPIKABU, CTAHOBUTD aKT
arpecii. Bignosigso, Pecny6ni1<a binopycs, 3 Tepuropii AK0i yacTHHA POCIHCHKUX
36p01?1H1/1x CMJI 3IIMCHMJIA HaIlaf Ha YKpa'l'Hy, HECE BiIMOBiJAIBHICTD 32 arpeciio,
i, IK HACMTITOK, IPOTH HET MOXKYTh i MOBUHHI 6yTI/I B)KMTI BiITIOBiIHI KOHTP3aXOaH.

Boenni gii mixx Pocificexoro Pepeparieto Ta Yipainoto, 3 mpaBoBoi TOYKHU 30pY,
€ MDDKHapPOHUM 36p0171HI/IM KOH(JIIKTOM, JI0 AKOTO 31CTOCOBYIOThCA HOPMHU YOTHU-
prox JKenescpkux KoHBeHIiM 1949 poKy NpO 3aXKCT SKEPTB BillHH, JOZATKOBOTO
npoTokony 1977 poKy 0 HUX, a TAKOYK HOPMHU MiXKHAPOJHOTO 3BUYA€BOTO TyMa-
HITapHOTO IpaBa.

Cepen HOpM, IO 3aCTOCOBYIOTLCA 10 MiXKHAPOJHUX 36p01?1H1/1x KOHIIKTIB, BAPTO
3raflaTH HACTYIHI: 3a00pOHa Hala/ly Ha UBIIPHUX OCi0 Ta [MBiNbHI 06 eKTH; THIIE
BIFICBKOBI L1iJ1i € 3aKOHHMMU 00 €KTaMU [JI1 Hartajy; 3a00pOHA IPOBEACHHS HATIAliB
HeBH6ipKOBoro XapaKTepy, 3a AKUX HATIQJHUK HE PO3PisHAE LMBIIbHI Ta BIHCBKOBI
00’eKTH; HAIAaHHSI MEAUYHOI JOIIOMOTHY BCIM TIOPAHEHUM T4 XBOPHUM; JIiKapHi Ta BCi
MeandHi POPMYBAHHA, A TAKOXK MEJUIHUI [IEPCOHAT, 3HAXOAATLCSA IiJ] 3aXKCTOM;
KOMOATaHTH, IO MOTPANMIIH Y HOJIOH, 3500YBAIOT CTATYC BiFICHKOBOIIOIOHEHHX;
BilICPKOBOIIOJIOHEHI KOPUCTYIOTbCA 3aXMCTOM, B TOMY YMCJIi, Bifl I[iIKaBOCTi ny6nil<14;
3a6op0Ha BUKOPHUCTAaHHA TAKUX METOJIB Ta 3aco0iB BeleHHA BiliHU, 11O MOXKYTb
IIPU3BECTH 5O HATIMIPHHUX CTPK/AHb; 3200 POHA 3aCTOCYBAHHS METOZAIB 260 3ac0biB
BeIEHHA BiMICPKOBUX Hil, IO MAIOTh HA MeTi 3aBHaTH 200, IK MOXKHA OYiKyBaTH,
3aB7IaflyTh MIKPOKOI, JOBFOYACHOI Ta CEPHO3HOI MIKOAU TPUPOJHOMY CEPEJOBUIILY.

Xoua Pociitcexa Qepepanis He € CTOPOHOIO KOHBEHIIIH PO 3200pOHY 3aCTO-
CyBaHHA NMPOTUILIXOTHUX MiH Ta KACETHUX 6oenp1/1naciB, TaKi BUIU 036pO€HH}I
BBKAIOTHCA HE TYMAHHHMMH, TaK AK 3aBJAIOTh HAAMIPHUX cTpaxkaanb. KpiM roro,
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3a00POHAETHCS BUKOPHUCTAHHS 3TIATIOBAIBHOI 30pOi, BKIIIOYHO 3 TepMOOAPUIHIMU
6oenpnnacaMH, BUKOPUCTAHHA AKUX B IOTOYHOMY 36p0171H0My KOH(])JIiKTi IIPUIIH-
cyerses Pociiteskiit Pepeparii, mobnusy nusinsHoro Hacenenss. 1o crocyerses
ny6nquI/1x norpos npesuaenTa Pociricekof @eaepaui’f I[O7IO 3ACTOCYBAHHA ANEPHOL
36pot, Bapro sragarw, mo Mikxapogsauit Cys OOH (MC OOH) Busnas sacrocy-
BAHH AZICPHOI 30pOi TAKKM, IJO CYIIEPEYUTh HOPMAM Ta IPUHIIUITAM MIKHAPOJHOTO
rymasiTapHoro mpasa. ¥ KoucyasrarusHoMy BucHoBKy MC OOH 6y0 sasnageno,
11]0 BUKOPHCTAHHSA TAKOI 30poi Moske Oy Ty mpuitssaTHM stuie ultima ratio (B sikocri
OCTaHHBOTO 3aC00Y), AKIIO IIif} 3arPO30K0 3HAXOAUTHCS CAME ICHYBAHHS JCPIKaBU,
IO HE Bi/INOBi/Ia€ IMOTOYHIM CUTYyaLil.

Y Bumagxy 36p0151H0ro KOH(IIKTy HOPMH, 1O TAPaHTYIOTh OCHOBOIIOJIOXKHI
TIpaBa JIOAVMHMY, BKJIIOYHO 3 IPABOM Ha SKUTTS Ta 3800POHOI0 TOPTYP, 3aCTOCOBY-
IOTBCA CyMICHO 3 HOPMaMU Mi>KHAPOJHOTO rymaHiTapHoro mpasa. [Tig gac 36p0131—
HOTO KOHQJIKTY MOYYTh BYMHATHUCS CBABIJIbHI JIii, 1[0 HOPYIIYIOTH OCHOBOIIOIOYKHI
IPaBa JIOJUHU. Taxi HOPYIIEHHSA MOXKYTh POSIJIAIATUCA B PAMKAX IH/IUBiTyaTbHUX
abo MDKJIEepIKaBHUX ITO30BiB JO €BPONENCHKOTO CyZly 3 IPaB JIOAMHU 260 iHmux
YIOBHOBOKXEHMX OPTaHiB i3 3aXMCTy IPaB JIOJUHU (HaanKna,u, KomiTer 3 mpas
mopuau OOH).

Pociiicpka q)enepauiﬂ 3IIMCHMIIA AKT arpecii, a MPESUIEHT Ta iHIIi MOITHYIHI
Ta BificbKOBI ffi4i spificHum snouuH arpecii. Pociiiceka Qenepanis ta Yrpaina ue
e croponamu PumMcskoro craryry Mixuaapogsoro kpuminamssoro cyay (MKC),
obupBi feprkaBu TakoX He patudikyBanu fogatku fo CTaTyTy, IO CTOCYIOThCA
BU3HAYEHHA 3JI0YMHY arpecii Ta yMOB 30iMCHEHHSA IOPUCIUKLIT OO IbOTO 3/1049H-
ay. Opaax, MKC Moxe 31ifICHIOBATH IOPUCAUKILIO MO0 TOTOYHOTO 36pOITHOTO
KOH}IIIKTY Ha TepuTOpii YKpaiHu, BiIOBifHO 10 AeKnapanii Ykpainu Big 8 Bepecus
2015 poxy npo npuitHATTA Iopucaukiii Cyay A minei BUABICHHS, IEPECITiyBaHHA
Ta 3aCy/KEHHA NOPYIIHMKIB Ta CIiByYaCHUKIB 32 BOEHHI 3/I0YMHM, 3JI0YMHU IPOTH
TMOJAHOCTI Ta 37104MH renouuyy. L nexnapanis Busnae opucgukuio Cyay mogo
oz, sKi BigOymucs Ha tepuropii Ykpaiuu micyt 20 sororo 2014 poky. ¥Opuc-
puknis MKC nommproerscs He TinbKU Ha iHAMBINIB, MO 37iCHIOOTS 1Ii 37TOYMHH,
a 11 Ha THX, XTO HaKasye, M0ypIOe 9 CIIOHYKA€ BAMHUTH TaKi 3109MHH, 200 Oyzs-
AKUM iHIIMM YHHOM CIIpHAe€ iX BanHeHHIO. KO pHCAMKIiA TaKOXK ITOMUPIOETHCA HA
IPE3UTEHTA, MiHICTPa 3aKOPJIOHHUX CITPAB Ta npeM’ep—MiHiCTpa, ampKe 1X iMyHiTeT
He 3axumac Big spiricaeHHA CygoMm miel jopucaukiii.

ITpoxypop MKC BucioBuB CBOIO TOTOBHICTIO PO3C/TiflyBaTH CUTYALiIO B YKpaiHi.
Kpim Toro, oxpemi geprxaBu MOXKYTS iHII[{IOBATH BIIACHE PO3C/TilyBaHHA HA OCHOBI
YHiBEPCATIbHOI IOPUCIUKLIIT abo TOKYMEHTYBATHU 3JI0YMHH, BAMHEHI HA TEPUTO-
pii Yxpainn. Taxi poscrigyBanss nigrpumaroTs poscaigysanss B pamkax MKC
IUIAXOM HAJIaHHA I0Ka3iB, 4 TAKOXK MOXKYTb 3aITyCTUTU MPOLEC IPUTATHEHHA JIO
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BiJITIOBiJa/IbHOCTI 3JIOYMHILIB, IO 3aMMAIOTh HMKYi IOCATH, B JEPXKABHUX CyJlax Ta
iX 3aCyz)KeHHA 3a 3JIOYMHU, BIMHEH] Ha TepuTopii Ykpaiau. Mu Haronomyemo, mo
CYZIOBi MPOBAJKEHHA WIOI0 BYIMHEHUX 3JI0YMHIB 6ynyTb 61111 e(eKTUBHI, AKIIO
IPOBOJUTUMYThCA CIILIBHO 3 MacIITabHOIO JOIIOMOTOIO Bifl HALIIOHAJIBHUX CyIOBUX
CHCTEM, i B KOHTEKCTi JOKYMEHTYBAHHS BUYMHEHUX 3JI0YHHIB, i B KOHTEKCTI KPUMi-
HAJIbHUX IIPOBAJKEHD HAJl 3TIOYMHIAMU, A TAKOXK B KOHTEKCTI MOYKJIMBOI CIiBITPALLi
3 MKC. Bpaxosyioun, mo Cyz He Ma€e I0OPHCAMKIII OO 3I09MHY arpecii B JaHoMy
BUIIA/IKY, oco6m/nsy POJIb BifIirParOTh CyI TUX JIEPIKAB, AKi MAIOTh HAJIE)KHE HAIIiO-
HaJIbHE 3aKOHOZABCTBO, IO Tepesdadae IMOKapaHHs 3a 3JI0YHH arpecii.

ITopymenHa Mi>XHapPOZHOTO IPaBa B MUHYJIOMY iHITUMU JEPYKaBAMH, BKJIIOU-
HO 3 IPOTUIIPABHUM 3aCTOCYBAHHAM CUJIM, HE € MiICTABOIO 11 BAMHEHHSA TAKOTO
HOPYIIEHHS 3aPa3 49U y Maﬁ6yTH50My. 3 TaKuX MOpyLIEHb BUTIKA€ Mi>KHAPOHA
BiZIIOBiAIBHICTD BifmOBifHOI fepykasu. Bignosiguo, Pocificska Oeneparyisa mosunua
TIOHECTH BiJITOBIA/IBHICT 32 BUMHEHHS 30pOIHOTO Hamafy Ha YKpainy. Mu Takox
BB)KAEMO, LIO BiJICYTHICT BiIMIOBITHOTO Pi3KOTO 3aCy/IXKEHHA IOPYMEHD MIXKHAPOJ-
HOTO IIPaBa Y MHHYJIOMY aKaJIcMiYHOIO CIILTBHOTO He OBUHHO OYTH IIEPELIKO0I0
Z71A BiITIOBiIHOT peak1ii Ha MOTOYHi mopymeHHs. I py6i HNOPYUIEHHA MiY)KHAPOJHOTO
IPaBa MOBUHHI 3aCyIPKYBaTUCS 3aBXK/IH, HE3AJIEKHO BiJf TOTO, XTO 1X BIMHAE.

ITym 3acBigayeMO CBOIO COMTAPHICT 3i CHIBHOTOIO YKPAiHCHKUX OPHCTIB-MiK-
HAPOJIHUKIB, 4 TAKOXK TOTOBHICTh HA/IATH MiATPUMKY Ta JOIOMOTY Yy MiIFOTOBL
II030BiB 3 METOIO IPUTATHYTH JIO BiINOBiaIbHOCTI 33 MiXKHAPO/HI IIPaBONOPYIEHHS
nep>kaBy Pocis Ta iHguBifiB, BigmOBigaMpHUX 32 HOPYIIEHHA Mi>XHAPOJHO-TIPABO-
BUX HOPM. MU TaKo)X X04eMO BUCTIOBUTH CBOIO ITHOOKY ITOBAry TUM POCIMCHKUM
IOPHUCTAM-MiKHAPOJHHUKAM, AKi, HE 3BAXKAI0YM HA MOTEHIIMHI HACIIIKH, MY>KHbO
BUCJIOBUJIY IIPOTECT IPOTH MOPYIIEHD MIXKHAPOJHOTO MPaBa, BAMHEHUX JIEPIKABOIO,
IpOMaJiAHAMU AKOI BOHU €.

4 bepesna 2022
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3ASBA IIOJIBCKUX IOPUCTOB-
MEXJTYHAPOJIHHUKOB I1O ITOBOJY ATPECCUU
POCCHICKOI ®EJEPAITMU ITPOTUB
YKPAHUHBI

AKCHOJIOTHS COBPEMEHHOTO MEXYHAPOJZHOTO MPABONOPAAKA OCHOBBIBACTCS Ha
TIOA/CPIKAHUY MEXK/YHAPOJHOTO MUPa U 6€30I1aCHOCTH, 00ECTIedeH S CITPaBeIIH-
BOCTH M YBOXKEHHUSI OCHOBHBIX IIpaB uetoBeKa. Boopy»keHHOE HamafieHue 1 ITOCIIey-
IOLYEe BOEHHEBIE IeUCcTBUA Poccuiickon q)e):[epauun, KOTOPBIE BEYTCA C 24 PpeBpas
2022 roga npoTuB YKpauHBI HA TEPPUTOPUH STOTO FOCYAAPCTBA, rpy6o HOZIPBIBAIOT
9TU UCHHOCTH. STI/I ﬂeﬁCTBHH SABJIAXOTCA HapyI_HCHI/ICM OCHOBHBIX HpI/IHU,I/IHOB MEXK-
yHApOJHOTO IPaBa, 3aKperuieHHbIx B YcraBe Opranusarmu O6peaunennsix Harpmit
(YcraB OOH), koTopbIe TaioKe SBISIIOTCS IPUANIECKU 0053aTeIbHBIMI HOPMaAMU
OOBIMHOTO MEKAYHAPOAHOTO Ipasa. OHU MOAPBIBAIOT OCHOBY IIPABOIOPS/IKA, KO-
TOPBIN PEryJIUPYET OTHOMECHHA COBPEMEHHOTO MEXK/YHAPOFHOTO cO0bmecTBa.
Hopmsi, sanpemjaroniue mprMeHEHMS CUIIBL X YTPO3BI CUIIONM, 001afa10T 0cOOeHHBIM
XapaKkTepoM, cooTBeTcTBeHHO, Poccuitckas Defepariyis HapymmIa CBOH IIPaBOBbIE
00s13aTeIbCTBA HE TOJIBKO 10 OTHOMICHUIO K YKPAHHE, HO H 10 OTHOLICHUIO KO BCEMY
MEKFYHAPOZHOMY COOOIIECTBY B LIEIOM.

HeiicrBus Poccuiickoir Pepeparum, npepuiecTByomuye MPUMEHEHHUIO CHIIbI
NPOTUB YKPAUHBI U MOCJEAYIOMUX BOCHHBIX JIEHCTBUH, ABJIAIOTCA, BMECTE U 110
OTOCIIbHOCTH, HapyH.ICHI/ICM SQ.HPCH_ICHI/I}I HpI/IMeHCHHH CUJIbI UJIN prO3bI CPIJ'IOIZ 10
onpepenennio crateu 2(4) Yerasa OOH, a Taxoxe opudecku 06s13aTeIbHO HOP-
MbI 00BIMHOTO 1paBa. B To ke Bpemst, Tu eHCTBIS HAPYIAIOT IPUHIMII MEPHOTO
PaspelIeHUs MeKIYHAPOJHBIX CIIOPOB, KOTOPHIN U3I0XKeH B cTathe 2(3) Yerasa
OOH, 1 cOOTBETCTBYOLIYIO HOPMY OOBIYHOTO IPaBA.

Boennsie geiictsus Poccuitckoit Qepeparuu HapyImaoT sanper Ha IPUMEHEHUE
cumel. OHY He TOAIIAAIOT IOJ, AEHCTBUE HU OFHOTO U3 JOIYCTHMBIX UCKJIIOUEHUH,
TaK KaK OHH He TIPOBOJATCA HU C IIpesBapuTeabHoro paspemenus Cosera beso-
macaoctu OOH B cootsercrBuu ¢ paspenom VII, Hu B nessix camoobOpoHsI Ha
ocuoBanuu ctaTeu 51 Yerasa OOH, 4o Taxoke ABIAETCA HOPMOK 0OBIYHOTO npasa.
Omnu He ABIAIOTCA OTBETOM Ha BOOPY)KEHHOE HAMaJIcHUE YKPaHHbI, KOTOPOTO Ha
caMoM Jeste HuKoraa He 65110. Kpome TOro, HeBO3MOYKHBIM TAKIKE €CTh IIPUMEHEHHE
OCIIapUBAEMOM KOHIICIIINY [IPEBEHTUBHOM CaMOOOOPOHBI, TaK KaK He ObIIIO prcKa
HEMUHYEMOTO BOOPY>KEHHOTO HaIlaJleHUs CO CTOPOHbBI YKPAUHBI.

“ITpurnamenve”, IpefoOCTABICHHOE BIACTAMU TAK HasbiBacMOi1 JloHerkoir Ha-
ponuoit pecirybuku (JJHP) 1 Tak HassiBaemort JIyranckoit HapogHO# pecryOmnKu
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(JIHP), rOCy[JapCTBEHHOCTh KOTOPBIX ObLIa npusHaHa Poccuiickon q)e;[epauneﬁ
(Ha OCHOBE 3asBJICHHOTO MMU IPaBa Ha CAMOOIIPEEIICHIE), HE MOXKET OIPABIATh
BocHHbIe AercTBust Poccuiickoit Pepeparyu npoTus Ykpaussl. Ty AEHCTBIA He
MMEIOT I0PUANYECKOH CHUIBI, IOTOMY YTO OHU HE OCHOBBIBAIOTCA HU Ha (aKTax, HA
Ha HOPMaX COBPEMEHHOTO MEXX/[yHAPOJHOTO IPaBa, U ABJIAIOTCA HAPYIIEHUEM Tep-
PUTOPUATBHOMN LIEIOCTHOCTH YKPAUHbL. TOIBKO 3aKOHHbIE, 3¢ PEKTUBHbIE 1 MEKIY-
HAPOJIHO IIPU3HAHHBIE OPTAHBI MOTYT IIPOCUTB JIPYTHE TOCYZIAPCTBA BBECTH BOMCKA
Ha TEPPUTOPHUIO COOTBETCTBYIOMIETO FOCYAAPCTBA (MHTEPBEHIIA 110 IIPUTTIAIICHIIO/
BOCHHAS [IOMOIIb 110 3arpocy). ITo Tem ske mpraunam tak Hassiaemas JJHP u tak
naspiBacmast JIHP e nmeror npasa npocurs Poccuitckyro Qepepano o BeneHun
BOCHHBIX JICHCTBUI IPOTUB YKPAUHBI, CCHITAACH HA KOJUIEKTUBHYIO caMoo6op0Hy.
Hecmotps Ha 970, camo060poHa, KaK MHAUBHUYaIbHASN, TAK U KOJUIEKTHBHASA, BCCIA
TIOZJICKUT XKECTKUM OTPAHMYCHISM, YCTAHOBJICHHBIM IIPUHIJUIIAMU HEOOXORUMO-
CTH ¥ COPa3MEPHOCTH JIEHCTBUH IO OTPAKEHUIO BOOPY>KEHHOTO HATaCHHUA.

CoOOTBETCTBEHHO, BOCHHBIE IeUCTBUA Poccuiickon q)e;[epaunn IIPOTUB YKPaHHbI
KBATHQUIMPYIOTCA KaK aKT arPecCUU B €0 ONpefiesIeHUH coracHo Pesomorym
I'enepansroit Accambien Opranusanyn O6bengunennbix Hanuir 3314 (XXIX)
ot 1974 roga, B KOTOPOM U3/10)KEHA IOPUIMIECKU obs3aresnbHAA HOpMa 0OBIYHOTO
npasa. Pesosmonust onpegesnseT akT arpeccuu caefyomum 00pasoM: “puMeHeHue
BOOPY>KEHHOH CHJIBI TOCYIAPCTBOM IIPOTHUB CYBEPEHUTETA, TEPPUTOPHAIBHOM He-
IPUKOCHOBEHHOCTH HUIH ITOJIMTUIECKOM HE3aBUCUMOCTH JPYTOTO TOCYAPCTBA,
WUIH KaKUM-TU00 fpyruM 006pasoM, HecoBMeCTUMBIM ¢ YcraBom Opranusanuu
O6benunennsix Hanmit” (crates 1 [Tpunoxenns x Pesomonuun). 3anpemenne
ArpECCUU CYUTACTCA UMIIEPATHBHOM HOPMOII (jus cogens), obmapaionieii XapaKTepom
erga omnes (0043aTeILCTBO MEPE BCEM MUPOBBIM COOOIIECTBOM B 1ieToM). Takum
00pasoM, Bce rocyzapcTBa 00513aHbI IPUHATh MEPHI I PEKPALICHIS HAPYIICHHA
TAKOM HOPMBI, 4 TAK)Ke 00513aHbI He IPUSHABAT CUTYALHIO, CO3TAHHYIO TAKMM Ha-
pytieHreM, Kak npaBomepHyo. Cankimu nporus Poccuiickoir Qegepanuu npaso-
MEPHBI, TaK KaK ABJIAIOTCA MEPOU B OTBET Ha COBEPLICHHBIN aKT arPECCUHU, KOTOPBIN
BJICYET 32 COOOI MEXK/IYHAPOIHYIO OTBETCTBEHHOCTD. ATPECCHIO KAK aKT FOCYAapCTBA
HY>KHO OTJIMYATh OT HPECTYIUIEHHUS arPECCHH, IO7, KOTOPBIM UMEETCS B BUJY aKT
UHJIMBUJIA, KOTOPBIX MOATIAAET IO MEXXIYHAPOAHYIO YTOTIOBHYIO OTBETCTBEHHOCTD
(mompobuee 06 aTOM HasbIIE).

B 10 5xe Bpems, Boennsle gericTus Poccuiickoin q)enepau,nn KBATUPULIMPYIOTCA
KaK BOOPY KEeHHOE HarnajieHue B 3HadeHuH ctaThu S1 Yerapa OOH, a Taxoke coorset-
cTBEHHO 00br4HOMY ITpaBy. COOTBETCTBEHHO, BOCHHBIH OTBET YKPAUHBI, COTIACHO
MEXIyHAPOJHOMY IIPaBy, KBATUPUIMPYETCS KaK IPABOMEPHAsS CaMOOOOpOHa.
AHaJIM3 CUTyal[M TOKA3BIBAET, YTO BOCHHBIE IEUCTBHUS, COBEPLICHHbIE YKPAHHOM,
COOTBETCTBYIOT KPUTEPUAM HEOOXOAMMOCTH U COPA3MEPHOCTH.
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Crarpa 51 Ycrasa OOH npegycmarpuBaer He TOTBKO MHAMBUYAIBHOE IIPABO
Ha CaMOODOOPOHY, HO TAK)Ke U IPABO Ha KOJIEKTHBHYI camoobopony. CooTser-
CTBEHHO, 110051 BO3MOYKHAs1 BOCHHAS IIOMOIIb TOCY/APCTBY, TOABEPTIIEMYCS BO-
OPY’>KEHHOMY HAIT4fICHHUIO, TI0 IIPOChOE 9TOTO rOCY[APCTBA, ABIACTCS MOTHOCTHIO
IIPAaBOMEPHON ¥ IIOAIIAZACT [Of, TOHATHE CAMOOOOPOHSBL.

Cornacuo Pesomornmu 3314 (XXIX), aeiicTBre rocysapcTsa, MO3BOJIIOLIETO,
9TOOBI €r0 TEPPUTOPHS, KOTOPYIO OHO MPEJOCTABUIIO B PACTIOPSDKEHUE JPYTOTO
rOCyJapCTBa, HCIOIb30BAIACh STHM JPYTUM TOCYAAPCTBOM UL COBEPUICHHUS aKTa
arpeccuM IMPOTHUB TPETHETO IOCYAAPCTBA, KBATUPUIMPYETCA KaK AKT arpeCCHH.
CootsercreenHo, Pecriybiuka bemapycs, ¢ Tepputopun KOTOPOR COBEPIIATUCH
HaITaJleHUs 9aCTU BOOPY KEHHBIX CrJl Poccuy TpOTHB YKParHBI, TAK)KE COBEPIIIIIA
AKT arpecCHu, U COOTBETCTBYIOMIE KOHTPMEPHI MOTYT U JOJDKHBI IPUMEHATHCS IO
OTHOIIICHUIO K HEH.

Boennsie peficteus mexxay Poccuiickoir Qepeparpeir 1 YkpauHoit, ¢ opuau-
9ECKOM TOUKH 3PEHUA, ABIAIOTCA MEX/YHAPOSHBIM BOOPY’KEHHBIM KOH(PIMKTOM,
K KOTOPOMY IPUMEHAIOTCA HOPMBI YeThpex JKeneBckux kouBeHnui 1949 ropa
0 3amumTe XXepTB BOKMHBI, [ lepBoro nporoxona JKenesckux xousennmii 1977 ropa,
a TaKKe HOPMbI OOBIYHOTO MEKIYHAPOFHOTO IYMaHUTAPHOTO IPABa.

Cpenu HOpM, KOTOpbIE TPUMEHSIOTCA B CIIydae MEXKIYHAPORHBIX BOOPYIKEH-
HBIX KOHQIMKTOB, CTOUT BCIIOMHHTSH CJIEYIOIIHE: 3aIPEIAIOTCA HATaJeHNsA Ha
IPOKIAHCKOE HACETICHHE U O0BEKThI; HATAJICHUS JODKHBI COBEPLIATBCA TOIBKO Ha
BOCHHbIE OO'BEKTHI; 3AMPEIACTCA COBEPIIATh HATA/ICHIU, TPU KOTOPIX HEBO3MOYK-
HO IPOBECTHU PASIUIHA MEKIY BOCHHBIMH O0BEKTAMU U IPAKFAHCKIMHE JIUIJAMU
1 00bEKTaAMH; 00S3aTEIBCTBO OKA3BIBATh MEAULIMHCKYIO IIOMOIIb BCeM OOIBHBIM
¥ PAHEHbBIM; OOJIBHULIBI U IPYTHE MEFULIMHCKUE YIPEK/ACHIA, 4 TAKIKE MEAUIIMHCKUH
TIEPCOHAIT MTOJIb3YIOTCS 3AIUTOM; KOMOATAHTBI, KOTOPBIE ITOMAIH B IIJIEH, 0OpeTa-
0T CTaTyc BOCHHOIIJICHHBIX; BOCHHOIIJICHHBIC HO.TIb3yIOTCH SaH_IHTOfI, B TOM 4YUCJIC
¥ OT TTI00OIIBITCTBA TOJIIBL; 3ATIPELIACTCS UCTIOIB30BAHKE TAKHUX CPESICTB U METOIOB
BEJICHUSA BOMHBI, KOTOPbIE IPUYMHAIOT U3TUITHHUE CTPAJAHMUA; TAKIKE 3ATPEIIAETCA
HICIIOJIb30BAHHE CPECTB M METOHOB, KOTOPbIE CIIOCOOHBI TPUYUHUTB JOJITOBPEMEH-
HBIH M CEPBE3HBIN YIepO IPUPOJHOI Cpefie.

Xorsa Poccuitckas Qepeparins He ABILETCS CTOPOHOM KOHBEHIHI O 3AIPEIICHUN
IPUMEHEHHUS IPOTUBOIIEXOTHBIX MUH U KACCETHBIX OOCIIPHITACOB, TAKOE BOOPYIKe-
HHUEC CHUTACTCA HCFyMaHHbIM, TaK KAK MOXXET HpI/I‘II/IHHTb N3JIUIITHUEC CTpaﬂaHI/IH.
Kpome Toro, sakuraresbsHOE Opy>KHUe, BKIOYAs TePMOOApHIECKUe CHAPS/bI, UC-
II0JIb30BAHHE KOTOPBIX B TEKYIEM BOOPY)KEHHOM KOH(IMKTE MPUITHCHIBACTCS
Poccuitckoit Pepepariun, He MOTYT UCIOIB30BATHCA B OIMB0CTH OT IPOXKAAHCKUX
nun. Yo xacaercst mybmudnbix yrpos npesuaenta Poccuitckoir Qeneparyu o npu-
MEHEHUH A7IEPHOTO OPY>KHUsA, CTOUT BCIIOMHUTS, 4T0 Mexxaynapogusiii Cyy OOH
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(MC OOH) npusnan uCronp30BaHUe SHEEPHOTO OPYIKUS TAKKUM, 9TO IO CBOEH CYTH
IPOTHBOPEYHUT NPUHIUIIAM U HOPMAM MEXIYHAPOJHOTO I'YMaHUTAPHOTO IPaBa.
MC OOH cpenan BBIBOJ, 9TO UCHOIB30BAHKUE TAKOTO OPYXKUA BO3MOKHO JIMIIb
ultima ratio (B KadecTBe IIOCJICFHETO CPEACTBA) B TOM CIIydae, KOT/AA IOf, yrPosy
IIOCTABJIEHO CAMO JJaJIbHEHIIee CYIIeCTBOBAHKIE TOCYAAPCTBa, YTO HEIPUMEHUMO
B JJAHHOM CJIy4ae.

B ciydae BoopysxeHHOro KOHQIMKTA HOPMBI, KOTOPBIE TAPAHTUPYIOT OCHOB-
HbIE [IPaBa YEJIOBEKA, BKJIIOYAA IIPABO HA JKU3HD U 3aIPET MBITOK, IPUMEHSIOTCA
COBMECTHO C MEK/IyHAPOHBIM I'yMaHUTAPHBIM ITpaBoM. Bo Bpems BoOpy»keHHOro
KOHQIMKTA MOTYT COBEPLIATHCS IPOUBBOJIBHBIE IEUCTBHA, KOTOPbhIE HAPYLIAIOT
OCHOBHBIE ITpaBa YeJIOBEKA. 1aKKe HAPYIIEHH MOTYT PACCMATPUBAThCA B KAYECTBE
MHUBU/TYaTbHBIX T MEKTOCYAApCTBEHHBIX HCKOB B EBpomeiickoM cype rmo mpaBam
9eJI0BEKA WITH PYTUX YIIOIHOMOYEHHBIX OPTaHAX I10 [IPABaM YeJI0BeKa (HaprMmep,
B Komurere mo npasam genosexa OOH).

Poccwmitckas Qeneparys coBepIInIa aKT arPECCU, a MIPESUACHT U JPYTHE I10-
JINTUYECKUE M BOCHHBIE JEATEIN COBEPLIMIIU IPECTYIIIeH e arpeccuu. Poccuiickas
Depeparpsa u YkpauHa He SBIAIOTCA CTOPOHAMU YcTaBa Mex/iyHapogHOro Kpu-
muHabHOTO cyfa (MYC), a Taxoke 0b6a rocymapcTsa He paTUUINPOBATIHI ITOIPAB-
KU, KACAIOUEC IPECTYITIEHUS arPECCUH, U YCJIOBUA TPUMEHEHUS I0PUCAUKIIIN
B OTHOWIEHUH 3TOr0 npectymienusa. Opnaxo, MYC mosker npumeHATS I0pUcAuK-
LIMIO [T0 OTHOIIEHHUIO K TEKYIIEMY BOOPY)XEHHOMY KOHQIHMKTY Ha TEPPUTOPUN
YKpauHbI Ha OCHOBE IEKJIAPALMY YKPAaUHEI OT 8 ceHT516p51 2015 ropa o npusHaHuU
ropucaukiyu Cyza B Lie/AX ONPeeIeH A, TPECIIEFOBAHMA U OCY KACHHUS HAPYILIH-
TeJIEW U COYYaCTHUKOB BOEHHBIX IIPECTYILIEHUH, IPECTYIJIEHUI TPOTUB YEJIOBE-
9eCTBa U IIPECTYIUICHHA FeHOIMA. DTa IeKIapalys NpusHaET opucauknmio Cyza
II0 OTHOMLICHHIO K COOBITHAM, IPOUSOLICAUINM HA TEPPUTOPUN YKPAHHBI [IOCTIE
20 ¢peBpamna 2014 ropa. IOpucpukia MYC pacnpocTrpansercs He TOTBKO Ha JIHII,
COBEPUIAIONUX TU IIPECTYIICHHUS, HO ¥ Ha TEX, KTO IIPUKA3bIBAET, TOACTPEKAET
WM TOOY K/JA€T COBEPLINTH TAKOE IPECTYIIEHHIE MM KaKUM-TH00 HHBIM 00pasoM
copieiicTByeT ero copepueHui0. OTBETCTBEHHOCTH TAKIKE BO3JIATAETCS Ha IIPE3U/IEHTA,
MI/IHI/ICTpa I/IHOCTpaHHbIX AciI U HpCMbCp-MI/IHI/ICTpa, TAK KAK UX I/IMMyHI/ITCTI)I HEC
samMIaioT oT mpuMeHeHus Cy0M I0PUCAUKIIMY ITO STOMY BOIIPOCY.

ITpoxypop MYC 3asBu 0 CBOEH rOTOBHOCTH PacC/IeOBATh CUTYALMIO B YKpau-
ue. Kpome Toro, oTaespHbIe roCyAapCTBa TAKOKE MOTYT HHULIMIPOBATh COOCTBEHHbIE
pacciefoBaHuA Ha OCHOBE YHUBEPCAIbHOM IOPUCAUKIIMY MK JOKYMEHTUPOBATH
IPECTYIUICHNS, COBEPIICHHBIE HA TEPPUTOPUH YKPaHHbL. Takue pacciefoBaHus
nomoryT BegeHmo nmponecca B MYC myrém npegocTasieHns 0Ka3aTeIbCTB, A TAK-
»Ke obecriedaT BO3SMOXKHOCTD CyAeOHOrO IpeciIefOBaHMs IPECTYIIHIKOB, KOTOPbIE
3aHMMAT HU3IMIMWE OO’ KHOCTH, B FOCY,I[apCTBCHHbIX Cy;[ax, U Uux OCY}K,H@HI/IH 34
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IPECTYIUICHNS, COBEPILEHHBIE HA TEPPUTOPUH YKPaUHbL. MbI IOfYEpKIBAEM, 4TO
CyaeOHbIe IIpecIeJOBAHI 32 COBEPIICHHBIE IIPECTyILUIeHNs OyayT 6osee sdpdexTrs-
HBIMU [IPH MACIITAOHO TOMOLIY HALMOHAJIBHBIX CY/0B, KAK B IUIAHE JOKYMEHTALIIH
COBEPLICHHbIX IIPECTYIUICHUI, TAK U YTOJIOBHOTO IIPECIICAOBAH IPECTYIIHUKOB,
u BoaMoxkHOTrO coTpyauudectsa ¢ MYC. Tak kak Cyx He uMeeT I0pUCHUKIN
B OTHOLUICHHUH NIPECTYIUICHUS ArPECCUH, OTHEIbHAS POJIb OTBECHA TEM TOCYHAp-
CTBaM, KOTOPbIE UMEIOT COOTBETCTBYIOL{eE HALIMOHAIBHOE 3AKOHOATEIIBCTBO, KO-
TOpOE IPEYCMATPUBAET HAKA3AHUE 3a IIPECTYIUICHUE arPECCHU.

Hapymenus MesxyHapogHOro npasa JpyruMy rOCySapCTBAMU B IIPOLILIOM,
BKJIIOYAsi IPOTUBOIIPABHOE IIPUMEHEHUE CHIIBL, HE MOTYT ObITh OCHOBAHUEM TAKO-
IO HapyuIeHUs certdac unu B Oypymem. PeaybraroM Takoro HapyIeHus sABILSETCS
HACTYIUICHHE MEKYHAPOJHON OTBETCTBCHHOCTH U1 HAPYIIMBILETO HOPMY IOCY-
mapcrsa. Takum obpasom, Poccuitckas Qegepanust JODKHA TIOHECTH OTBETCTBEH-
HOCTb 32 COBEPLICHKE BOOPY)KEHHOIO HaNaieHust Ha YKpauHy. Mbl canTaeM, 410
OTCYTCTBHUE XKECTKOTO OCY>K/ICHI HAPYIICHUE MEXKYHAPOLHOTO IIPaBa B IIPOLLIOM
AKaIEMIYECKUM COODLIECTBOM HE JOJDKHO IIPEIATCTBOBATE STOMY COODMIECTBY
JOJDKHBIM 00pa3oM OTpearupoBarh Ha TeKywjue HapyueHus. [pyOsie HapyueHus
MEKyHAPOJHOTO TIPaBa BCEIAa JODKHBI OCY)KAATHCS, HE3ABUCHMO OT TOTO, KTO
VIX COBEPILAET.

OTUM MBI IIOATBEPIKAAEM CBOK COMUAAPHOCTD ¢ COOOIIECTBOM YKPAHHCKHX
IOPHCTOB-MEXKYHAPOSHUKOB 1 BBIPDKAEM CBOIO [OJHYIO HOAACPIKKY U TOTOBHOCTD
IIOMOYb B ITIOATOTOBKE MCKOB, HaHpanICHHbIX Ha TO, LITO6I)I HpI/IBHC‘{b rocy;[ap-
crBo Poccrs K OTBETCTBEHHOCTH 34 MEXKYHAPOLHBIE IPABOHAPYILCHNUS, 4 TAKIKE
VIH/IVIBUJIOB, OTBETCTBEHHBIX 32 HAPYIUCHUS MEKYHAPOIHBIX HOPM. MBI Takke
BBIPAKAEM [TyDOKOE YBOKEHHUE TEM POCCHICKHUM I0PHCTAM-MEKYHAPOFHUKAM,
KOTOPbIE, HECMOTPS Ha BOSMOYKHBIE IOCIIEACTBISL, MY>KECTBEHHO BBICTYIIAIIM IPOTHB
HAPYLUICHUI MEXKIYHAPOLHOTO [IPABa, COBEPLUICHHBIX TOCYAPCTBOM, IPOKIAHAMU
KOTOPOTO OHU SIBIAIOTCA.

4 mapma 2022
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Under the eye-catching title of “Rainbow Jurisdiction”, the author of the mono-
graph presents a comprehensive study on the issue of penalizing the persecution
of sexual and gender minorities (SGM) as crimes against humanity under Art. 7(1)
(h) of the Rome Statute (RS). This provision penalizes, as acts that can amount
to a crime against humanity, “Persecution against any identifiable group or col-
lectivity on political, racial, national, ethnic, cultural, religious, gender as defined
in paragraph 3, or other grounds that are universally recognized as impermissible
under international law, in connection with any act referred to in this paragraph
or any crime within the jurisdiction of the Court.” Additionally, in paragraph 2(g)
“Persecution” is defined as “the intentional and severe deprivation of fundamental
rights contrary to international law by reason of the identity of the group or col-
lectivity”, and in paragraph 3 the term “gender” is defined as referring “to the two
sexes, male and female, within the context of society. The term ‘gender’ does not
indicate any meaning different from the above”. These provisions are not easy to
interpret and create a complicated legal norm. Thus the author takes up the task of
defining the real scope of these provisions as regards anti-SGM crimes. The author
analyses this issue on two levels: both legal and sociological; basing this research on
two foundations: personal (who is protected as “an identifiable group or collec-
tivity on gender grounds”) and material (the scope of the terms “persecution on
grounds that are universally recognized as impermissible under international law”
and “in connection with any act referred to in this paragraph or any crime within
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the jurisdiction of the Court”). These issues are no longer purely academic, as
acommunication reached the ICC-OTP in November 2017 asking the International
Criminal Court (ICC or Court) to open a preliminary examination with regard
to the gender-based crimes committed by the Islamic State of Iraq and Syria (ISIS)
in Iraq. This shows that the ICC may be poised to answer the question whether
SGM are protected as a specified group. The reader of the book, however, should
not mistake “Jurisdiction” with “Jurisprudence” of the ICC - as the text relates to
the possible scope of the ICC’s material jurisdiction, proposing covering within
its scope the persecution of a specific group — and not its case law, as the Court has
so far not dealt with this question.

The author begins with a historical overview — invoking the Nazi persecution of
SGM (the Nazis were never held accountable for the crimes they committed against
homosexuals, or their homophobic laws and policies; the only time the Nuremberg
Trials referred to homosexuals at all was with reference to medical experiments) — and
also to more recent crimes as well (observing that when the UN ad hoc Tribunals
dealt with sexualized violence the ICTY made clear that sexualized violence against
men is punishable under international criminal law; however it did not categorize
itas rape or other sexualized crimes but instead prosecuted under the more general
norms of “torture”, “inhuman and degrading treatment”); observing that these
examples illustrate how anti-SGM crimes form part of the violence over which the
ICC should have jurisdiction, as it is primarily the ICC that will ultimately decide
whether international criminal law protects this group.

In the Introduction the author explains that the rights of sexual and gender mi-
norities are human rights, but the book deals with that topic from another angle:
from the point of view of goods (qualities) protected by international criminal law.
Therefore, the author adopts the criminal law perspective, successfully driving the
analysis in the light of human rights and international criminal law. According to this
basic assumption, the crime under Art. 7(1)(h) RS covers persecution on the basis of
sexual orientation and gender identity, even though these grounds are not explicitly
listed. The book establishes that crimes against gender minorities may constitute
crimes against humanity in two ways: by treating the SGM as a targeted protected
group (qualifying them as gender-based persecution, being targeted merely because
of areal or perceived group affiliation); or as victims of crimes against humanity, such
as e.g. murder and torture based on “other grounds that are universally recognized as
impermissible under international law.” The author presents the thesis that in this
latter case the term “crime against humanity” should focus on the identity of the victim
group, as this identity is the reason why the harm has been inflicted. According to
the author it is important not to merely prosecute, e.g. rape under “torture” (rather
than explicitly prosecuting it as rape), since it fails to adequately address its sexualized
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aspects and particular harm. One has to agree with the author that the principle of
fair labelling is relevant not only for the perpetrator’s individual prosecution and
punishment, but also for general deterrence.

The book is composed of ten chapters, divided into three parts. Chapter One of
Part I, entitled “Factual and legal background”, precisely describes the two founda-
tions of the researched problem: the facts and law applicable to the chosen topic. The
topic is then examined in two following chapters: Chapter 2 “Reality” explains the
meaning of the terms “SGM” and “anti-SGM persecution”, describing various forms
of the persecutory acts, adding that the main reason for all human rights violations
directed against SGM can be traced back to the same roots, namely to “assumptions
about “appropriate’ gender roles for women and men.” The factual background shows
that much discrimination against SGM is still prescribed by law, even criminal law.
Chapter 3, entitled “Interpretation of the Rome Statute” prepares the groundwork for
the method of application of the provisions of the Rome Statute, and demonstrates
according to what rules a legal norm in Art. 7(1) RS is created from a legal provision.
The theoretical part of the analysis relates to the issue: In what way and scope does
international human rights law shape the content of international criminal law. In
this Chapter the author presents the tension between a human rights’ interpretation
and the nullum crimen principle, arguing that it is crucial for the research question
to determine how to reconcile the evolutive, dynamic, teleological human rights
interpretation with international criminal law’s need for a strict construction. This
is — from the dogmatic point of view — the most interesting part of the legal analysis.
The chapter demonstrates what the consequences are of the thesis that Art. 21(3) RS
requires the ICC to interpret and apply its law consistent with internationally recog-
nized human rights and the principle of non-discrimination. Human rights can both
help to interpret the relevant persecutory grounds (“gender” and “other grounds that
are universally recognized as impermissible under international law”) and identify the
persecutory acts. In fact, since international criminal law aims to protect human rights
through criminalization and prosecution, itis often considered a tool of human rights
protection. However as the author observes, the convergence between international
criminal law and international human rights law is not absolute. Not every human
rights violation also constitutes a crime “against humanity” “under international law.”
Unlike international criminal law, international human rights law usually does not de-
pend on the mens rea of an individual perpetrator. Accordingly, international human
rights law allows for broader definitions of human rights violations than international
criminal law’s definitions of crimes. As an example, the author mentions the ICTY
case Prosecutor v Zoran Kupreskic,' where it was observed that it “would be contrary

Y ICTY (TC), Prosecutor v Zoran Kupreskic et al., Judgment, 14 January 2000, IT-95-16-T, para. 589.
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to the principle of legality to convict someone of persecution based on a definition
found in international ... human rights law.” According to the author, the tension
between these two principles cannot be resolved on the basis of a hierarchy between
them, by describing the human rights interpretation as a “superlegality” which might
also prevail over nullum crimen principle. The next argument in the line of analysis
is to explore the universal and the regional human rights systems in order to deter-
mine whether persecution on grounds of sexual orientation and gender identity are
grounds that are “universally recognized as impermissible under international law”
within the meaning of Art. 7(1)(h) RS. The author misses nothing in her chain of
legal reasoning: she explores the distinction between “international human rights”,
“internationally recognized human rights”, and “internationally protected human
rights”; and answers the question: When are the rights “international” enough? — by
stating that the recognition of an “internationally recognized human right” does not
need to be universal, but “merely” widespread.

In Part IT — “Persecution of Sexual and Gender Minorities as a Crime Against
Humanity” - beginning with Chapter 4 the author firstly presents the contextual
element of crimes against humanity, that is the chapean of Art. 7 RS. In this chapter
she explores every element of crimes against humanity, analysing whether it may be
tulfilled by attacks against the SGM population — or any other crime executed on
the basis of a state policy. The author proves that attacks and policies against SGM
can be both widespread and systematic. “Widespread” is a quantitative element
characterized by a massive large-scale nature, including a multiplicity of victims, and
the thesis of the author is that: “Itis usually estimated that SGM constitute ten per-
cent of a population. This leads to a potentially high number of individuals fearing
persecution because of their sexual orientation or gender identity.” According to the
author, an attack may also be systematic, when there are domestic laws which pun-
ish sexual relations between persons of the same sex with imprisonment, corporal
punishment, or the death penalty. This element may be linked to state conduct, or
the conduct of highly organized terrorist organizations (as in the communication
directed to the ICC-OTP concerning the gender-based crimes committed by ISIS).
The author also describes the connection between the individual act and mental
elements, explaining that if the individual act was committed merely accidently
within the context of a general attack, without the perpetrators’ knowledge of such
a connection, they did not commit a crime against humanity. The author even
presents here a far-reaching thesis — that even the inaction of a State towards crimes
committed extra-legally or by non-state actors against sexual and gender minorities
can, in exceptional circumstances, fulfil the contextual element.

Taking into consideration the elements of a crime in Art. 7(1)(h) RS, in Chap-
ter 5, entitled “The Crime Against Humanity of Persecution”, the author ac-
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knowledges that since neither sexual orientation nor gender identity are explicitly
listed as persecutory grounds, the material scope of the punishable act depends
on the interpretation of the notion “persecution”. The author explains that since
persecution is the only crime against humanity that focuses on the real or perceived
identity of the victim group, it most adequately deals with the specific harm of being
targeted merely because of one’s actual or perceived membership in or belonging
to a specific group. This chapter analyses for the most part the most common per-
secutory acts which lead to severe deprivation of fundamental rights contrary to
international law. The author carefully constructs her legal hypotheses; she does not
put every element of discrimination into one group and therefore she concludes
that only some of the persecutory acts can constitute a crime under Art. 7(1)(h) RS.
Certainly, forcing SGM to live and work in concentration camps qualifies as a per-
secutory act under the RS; one that is committed in connection with another
crime. However, even when contrary to international human rights law a failure
to recognize couples and families does not alone amount to an individual act listed
in Art. 7(1) RS. Moreover, a refusal to allow same-sex marriages alone is unlikely
to be seen as a “severe deprivation of fundamental rights contrary to international
law” comparable to other crimes against humanity and thus a persecutory act.

Chapter 6 — “Gender-Based Persecution of Sexual and Gender Minorities” — is
more of a sociological than legal character, showing that persecution based on sexual
orientation and gender identity may be persecution based on “other grounds that
are universally recognized as impermissible under international law”, which requires
analysis of the substantial development of SGM rights under international human
rights law. The Rome Statute is the first international treaty ever which defines
the term “gender”. However, as Art. 7(1) stipulates, in addition to the general re-
quirements of the crime against humanity, a persecutory ground must be fulfilled.
The legally interesting problem is the analysis of the interpretation of the nullum
crimen principle in the light of possible differences between the notions “gender”
and “sex” — analyzing the meaning of the binary part of the definition (“the two
sexes”) and showing how the definition also includes socially-constructed aspects
of being male and female, thus arguing that the persecution of SGM could even be
seen as sex-based persecution, as the Rome Statute’s gender definition in Art. 7(3)
does not refer only to the two “traditional” sexes.

The above-analysed issues lead to several questions of practical importance to
these findings, and these questions are answered in the last chapters of the mon-
ograph. In Chapter 7 — “Persecution on ‘Other Grounds that Are Universally
Recognized as Impermissible Under International Law’” — the author explains that
persecution based on sexual orientation and gender identity is universally recog-
nized as impermissible under international law. Finally, the argumentation arrives
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at the question that appeared to be of importance from the beginning: that issues
of sexual orientation and gender identity are often seen as particularly culturally
sensitive, and perceived as a “Western” conception. For example, several Asian
governments, while reafirming the general universality of human rights, regularly
claim that these are currently too much influenced by the “West” and ask for respect
for diversity; and several Islamic States have made specific reservations to human
rights provisions (or treaties), in particular the Convention on the Elimination of All
Forms of Discrimination against Women (CEDAW), to ensure its consistency with
sharia law. In section 7.2 of this Chapter “Universalism Versus Cultural Relativism,
Colonialism, and Anti-SGM Laws”, the author argues that persecution on grounds
of sexual orientation and gender identity is “universally recognized as impermissible
under international law”, because the UN’s position is most relevant as it is the
only universal organization concerned with human rights. While matters of SGM
are often seen as culturally sensitive, the analysis demonstrates that the common
conception of SGM rights as “Western” is not justified; universal recognition does
not mean absolute universality, and clear recognition at the international level only,
particularly in international human rights law, suffices.

Part IIT begins with Chapter 10 “Anti-SGM Legislating as a Crime Against
Humanity”. This chapter analyses the question of whether legislators can be held
individually criminally responsible for a crime against humanity under the Rome
Statute for passing laws which persecute sexual and gender minorities. The author
assumes that the members of parliament also intend the commission of the crime
if a law provides for the death penalty, corporal punishment, or imprisonment of
SGM, and thus can be held criminally responsible as, e.g., (joint) indirect perpe-
trators. As the author recalls, one of the main challenges is establishing causation
between the passing of the law by each member of a parliament who voted in its
favor and the attacks themselves. In this Chapter the author analyzes existing cases
dealing with legislative injustice to show that the idea of holding legislators criminally
responsible is not new (the Nuremberg Military Tribunal famously concluded that
the “dagger of the assassin was concealed beneath the robe of the jurist”; another
famous case was the US case Sexual Minorities Uganda v Scott Lively®).

Chapter 11 — “Summary, Factual Consequences, and Recommendations” —
discusses the most likely factual consequences of a decision by the International
Criminal Court on this topic. The author observes that “while a judgment on this
issue will be heavily criticized either way, the more harmful choice is excluding sexual
and gender minorities from the Rome Statute’s protection”. This will be seen as

> US District Court for the District of Massachusetts, Memorandum and Order Regarding
Defendant’s Motions to Dismiss, 14 August 2013, available at: https://ccrjustice.org/files/SMUG_
OrderDenyingDefMTD_08_13.pdf (accessed 30 Junes 2002).
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a decision that will have political consequences. In conclusion there are two possi-
ble legal qualifications: persecution of SGM as a crime against humanity based on
sexual orientation and gender identity as persecution based on “other grounds that
are universally recognized as impermissible under international law”. SGM would
be recognized as a distinct minority worthy of protection under international crim-
inal law. However, prosecuting these crimes as gender-based persecution, together
with a variety of other gender-based forms of persecution, would adequately reflect
that SGM are subject to the same patterns of persecutions based on social or legal
gender norms as other members of society. Consequently, when prosecuting the
persecution of SGM, both grounds should be considered. Also in this Chapter — as
the final conclusion — recommendations are presented to amend the Rome Statute
in a way that makes it clearer that all sexual and gender minorities are included
within the scope of protected groups, as well as an assessment on how likely it is
that such amendments will be implemented. Even other authors, who have come to
the conclusion that the ICC currently cannot prosecute persecution against SGM,
also criticize this (apparent) lack of protection.

This is a very interesting and valuable monograph for a person who wants to get
to know the subject, which is so widely discussed in the English-language literature.
The monograph gathers both factual and legal argumentation and reasonably and
convincingly proves the main thesis of the book: that persecution of sexual and
gender minorities (SGM) should be penalized as a crime against humanity under
Art. 7(1)(h) RS. Even for a reader who is not an expert in this area the book still
can be read with real interest, as it contains solid argumentation and is consistent
and convincing. Itis also a reliable work from the point of view of criminal law. By
properly interpreting elements of crimes and criminal law principles, the author
undoubtedly demonstrates her great erudition in the chosen research area. Prima
facie it is visible that the author has made a great effort to gather together the vast
literature on the topic of sexual minorities under international law and the meaning
of this notion for the prosecution of crimes by the ICC.? The book is very care-

* The author invokes numerous publications on that topic in both English and German by, inter alia,
just showing some of the literature that has been published so far on that topic: R. Axelson, State-Sponsored
Hatred and Persecution on the Grounds of Sexual Orientation: The Role of International Criminal Law, in:
J. Schweppe, M.A. Walters (eds.), The Globalisation of Hate, Oxford University Press, Oxford: 2016,
pp- 277-293; B. Bedont, Gender-Specific Provisions in the Statute of the International Criminal Court, in:
F. Lattanzi, W.A. Schabas (eds.), Essays on the Rome Statute of the International Criminal Court, il Sirente,
Ripa Fagnano Alto: 1999, pp. 183-210; F. Bensouda, Gender and Sexual Violence under the Rome Statute,
in: E. Decaux (ed.), From Human Rights to International Criminal Law: Studies in Honour of an African
Jurist, the Late Judge Laity Kama, Brill, Leiden: 2007, pp. 401-417; M. Bohlander, Criminalising LGBT
Persons Under National Criminal Law and Article 7(1)(h) and (3) of the ICC Statute, 5 Global Policy 401
(2014); P.E. Byrne, Sexual Minorities under International Law and the Rome Statute’s Gender Provisions:
A Step Forward for Recognition, or a Rubber Stamp for Outlaw Status? University of Toronto. Toronto: 2006;
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tully researched — the references reflect the wide reading of the author, relating to
numerous fields: social, cultural, philosophic, and criminal law and international
law as well as human rights law — and combines the conclusions resulting from
the research into one comprehensive analysis. It constitutes a thorough academic
workshop, even if it is a bit too long in places and some parts could have been
omitted, as sometimes the arguments are repeated and the line of argumentation
goes into “loops”.

The book also raises several questions about the possibility for the ICC to accept
jurisdiction in such a case: one has to keep in mind that the ICC can prosecute
only the most serious crimes of international interest and must have jurisdiction
in a specific case, based on territoriality, personality, or a referral from the Security
Council. By finding that the worst crimes committed against SGM simply because
they are sexual and gender minorities can amount to crimes against humanity, the
ICC would recognize that these crimes belong to the “most serious crimes of concern
to the international community as a whole”, which would have both a symbolic
and deterrent effect. Is this plausible or is this discussion purely academic? In the
“Policy Paper on Sexual and Gender-Based Crimes” (June 2014*), published by
the OTP, the Prosecutor Fatou Bensouda stated that: “The Office recognises that
sexual and gender-based crimes are amongst the gravest under the Statute” and
promised that “In appropriate cases, the Office will charge acts of sexual and gen-
der-based crimes as different categories of crimes within the Court’s jurisdiction
(war crimes, crimes against humanity, and genocide), in order to properly describe,
inter alia, their nature, manner of commission, intent, impact, and context. The
Office will also seek to highlight the gender-related aspects of other crimes within
its jurisdiction”.’> The author of the reviewed book assumes that it is primarily the
ICC that will ultimately decide whether international criminal law protects SGM,
but to commence such a case it would have to choose from the multitude of other
“most serious crimes”, such as genocide, war crimes, and the crime of aggression.
This task however should not be placed only on the Court.

R.C. Carpenter, Recognizing Gender-Based Violence Against Civilian Men and Boys in Conflict Situations,
37 Security Dialogue 83 (2006); N. Duric, S.R. Vidlicka, G. Bogush, Legal Protection of Sexual Minorities in
International Criminal Law, 6 Russian Law Journal 28 (2018); A.T. Feindel, Reconciling Sexual Orientation:
Creating a Definition of Genocide that Includes Sexual Orientation, 13 Michigan State Journal of International
Law 197 (2005); H. Heger, The Men with the Pink Triangle: The True, Life-and-death Story of Homosexuals
in the Nazi Death Camps, Alyson Books, Los Angeles: 1994; E. Heinze, Sexual Orientation: A Human Right:
An Essay on International Human Rights Law, Nijhoff, Dordrecht et al.: 1994.

* Available at: https://www.icc-cpi.int/sites/default/files/iccdocs/otp/Policy_Paper_on_Sexual_and_
Gender-Based_Crimes-20_June_2014-ENG.pdf (accessed 30 June 2022), para. 3.

> Ibidem, para. 8.
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INTRODUCTION

Darryl Robinson is one of the most well-known experts on international criminal
law (ICL) and a distinguished academic among scholars, as seen by the breadth of
the literature he analyses in Justice in Extreme Cases. It is a rewarding intellectual
journey to review his excellent new book, which contributes to the nascent litera-
ture on ICL theory.

This book review is divided into two sections. Section 1 comprises the description
of the book’s content and Robinson’s arguments regarding various theories. Accord-
ing to Robinson, criminal law requires not only traditional source-based reasoning
(what legal authorities permit or require) and zeleological reasoning (examining
the purpose and consequences), but also an additional type of reasoning — deontic
reasoning." A reasoning that “focuses not on what the texts and precedents allow
or how to maximize beneficial impact, but on the principled constraints arising
from respect of the personhood or agency of accused persons as moral agents.”
Deontic reasoning, as per Robinson, should follow a “coherentist” approach or
theory of justification.’ He claims that the best way to identity and define deontic
principles is coherentism.*

* Ph.D. Candidate, The Chinese University of Hong Kong; email: mrahman@link.cuhk.edu.hk;
ORCID: 0000-0002-3900-2084.

! D. Robinson, Justice in Extreme Cases: Criminal Law Theory Meets International Criminal Law,
Cambridge University Press, Cambridge: 2020, p. 52.

> Ibidem, p. 1.

* Ibidem, pp. 3, 14, 57, 85, 108.

4 Ibidem, 230.
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Coherentism is a concept that generates a method for justifying beliefs. It refers
to the method adopted in the book, arguing that it is impractical and unwise to
specify fundamental or bedrock concepts as the foundation for ICL.¢ This means
that coherentism does not recognize the existence of any “foundations.” It also
acknowledges that the best we can do as humans is make use all of the available
clues.® Robinson contends that it is more useful and effective to look for mid-lev-
el principles, such as the culpability and legality principles, which lie in the area
between foundational moral theories and particular domains of practice.”

His proposed “coherentist” method, on the other hand, in my opinion has draw-
backs. In section 2 I argue that the approach is far too hypothetical. Furthermore,
I contend that his proposed approach poses legitimacy concerns in the context of
ICL. This book review concludes however by asserting that although Robinson’s
recommended “coherentist” approach has some shortcomings, his book is packed
with depth and careful legal interpretations. The genuine innovation of this book lies
in the fact that every component of ICL can be enhanced by applying Robinson’s
method of legal theory." Therefore I believe it will stimulate critical reflections by
practitioners and academics working on ICL theories.

1. DESCRIPTION AND ARGUMENTS

Robinson’s book is divided into three parts: the problem; the solution; and the
method to be used. Part I in particular highlights the issue — namely, the need
for more cautious deontic reasoning, i.e., a reasoning — perhaps ground-breaking
in the ICL context — from which ICL would benefit."" By “deontic,” he means
“constraints rooted in respect for the individual — constraints such as the legality
principle and the culpability principle, which allow the system to be described as
a system of ‘justice’.”"?

In part IL, he suggests a solution: a coherentist method for deontic analysis. Co-
herentism is practical reasoning that attempts to address concrete human problems

and questions as best we can, rather than uncover ultimate moral truths." In part

> M.R. DePaul, Two Conceptions of Coberence Methods in Ethics, 96(384) Mind 463 (1987).

¢ J.Rikhof, Justice in Extreme Cases: Criminal Law Theory Meets International Criminal Law. By Darryl
Robinson, Cambridge: Cambridge University Press (2020), 305 xix pages, Canadian Yearbook of International
Law/Annuaire canadien de droit international (2022), doi:10.1017/cyl.2022.6, p. 3.

7 Robinson, supra note 1, p. 102.

8 Ibidem, p. 3.

? Ibidem, pp. 96-99.

19 Rikhof, supra note 6, p. 8.

' Robinson, supra note 1, p. 10.

2 Ibidem, p. 57.

3 Ibidem, p. 103.



Md Mustakimur Rahman 287

II1, he applies the method to several cases to clarify its use."* More precisely, he cau-
tiously dissects various debates of command responsibility to clarify his proposed
approach, as well as its questions, themes, and applicability.”

Part I consists of two chapters in which Robinson catalogues the range of ICL
theories and their deficiencies.'® According to him, ICL jurisprudence has always
been focused on source-based reasoning — more precisely, the parsing of legal instru-
ments and precedents; and teleological reasoning — the ramifications of any given de-
cision or argument."” A “source-based” analysis applies basic interpretive techniques
to detect what the laws, precedents, and authorities permit.'® 7eleological reasoning
is often victim-focused, which has two features. First, even where its application
may reflect a wider variety of objectives, it assumes a single aim — maximum victim
protection. Second, it permits one assumed goal to override all other interpretive
considerations, along with the text.”

Robinson raises several issues with the application of these two theoretical ap-
proaches, including unwarranted transplants from international humanitarian
law and international human rights to ICL.** This is due to the fact part of the
issue stems from habits of reasoning and techniques transplanted from the fields
of human rights and humanitarian law without a proper understanding that the
new context, criminal law, requires a different way of thinking.*" Thus it appears
that without adequately understanding the context of criminal law, ICL initially
incorporated some inconsistent suppositions and methods of reasoning when it
combined criminal law with human rights and humanitarian law.

To avoid these inconsistent suppositions, Robinson offers a third type of reason-
ing: deontic reasoning.*” According to Robinson, the personal culpability concept,
the legality principle, and the fair labelling principle are the deontic constraints in
criminal justice.”® The first is the principle of personal culpability, which asserts
that each person is responsible for his or her own conduct.

The principle of legality (nullum crimen sine lege, “no crime without a law”)
requires, on the other hand, that definitions of laws not be applied retroactively.

Y Ibidem, p. 10.

5 Ibidem, p. 14.

1 Ibidem, pp. 3-54.

17 Ibidem, p. 11.

18 Ibidem, p. 60.

Y Ibidem, p. 242.

2 Ibidem, p. 20.

2 Ibidem, p. 22.

2 From Robinson’s vantage point, “deontic reasoning focuses not on what the texts and precedents allow
or how to maximize beneficial impact, but on the principled constraints arising from respect for the personhood
or agency of accused persons as moral agents” (see ibidem, p. 20).

3 Ibidem, p. 9.
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Furthermore, this principle necessitates giving individual actors fair warning and
restricting the use of coercive authority in arbitrary ways. The principle of fair
labelling states that the label of the offence should accurately describe and com-
municate the accused’s wrongdoing, so that the stigma of conviction corresponds
to the act’s wrongfulness.**

For example, in the Kvocka case the Trial Chamber failed to appropriately specify
the role played by Kvocka when delivering its judgment and sentence. Mr. Miroslav
Kvocka was the commander of the camp, and he was accused of the acts of his sub-
ordinates in the wilful killing, murder, torture, and rape of the Omarska prisoners.
However, the Trial Chamber failed to specify whether Kvoc¢ka was a co-perpetrator
or whether he aided or abetted.”

In this regard, the Appeal Chamber stated that “the distinction between these
two forms of participation is important, both to accurately describe the crime and
to fix an appropriate sentence. Aiding and abetting generally involves a lesser degree
of individual criminal responsibility than co-perpetration in a joint criminal enter-
prise.”” The degree of individual criminal responsibility indicates the defendant’s
contribution to a crime, which is needed to establish cx/pability >

Robinson points out that deontic reasoning “requires us to consider the limits of
personal fault and punishability”, and it is a “normative reasoning that focuses on
our duties and obligations to others.”* These deontic principles are moral princi-
ples, not “artifacts of legal positivism.”” Thus, neither legal texts nor prior practices
can determine what they are made of.*® He outlines and discusses the grounds for
deontic reasoning’s necessity. Other approaches, he claims, are frequently ineffec-
tively transplanted into ICL.*" In addition, he uncovers three “modes” by which
distortion occurs in reasoning: interpretive approaches, substantive and structural
conflation, and ideological assumptions.>

The influence of interpretive approaches from human rights and humanitarian
law, such as victim-focused teleological reasoning, is the first mode. Such reasoning
weakens strict construction and encourages broad interpretations that could jeop-

2 Tbidem.

» ICTY (TC), Prosecutor v Kvocka, Judgment, IT -98- 30/1 T, 2 November 2001, paras. 26, 35, 39.

* ICTY (AC), Prosecutor v Kvocka, Judgment, IT-98-30/1-A, 28 February 2005, para. 92.

7 Robinson, supra note 1, pp. 177-178.

* Ibidem, p. 11.

? Ibidem, p. 52.

X Tbidem.

3 In ICL, the distortions often result from habits of reasoning that are progressive and appropriate in
human rights law and humanitarian law, but which become problematic when transplanted without adequate
reflection to a criminal law system (see zbidem, p. 20).

32 Ibidem, pp. 27-51.
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ardize culpability and fair labelling.” The second mode is substantive and structural
conflation, which assumes that criminal norms must be consistent with human
rights or humanitarian law norms.

Such assumptions disregard the differences in structure and implications of these
domains of law; as a result, they overlook the additional deontic considerations that
limit the punishment of individuals.** Ideological assumptions, such as “progress”
and “sovereignty,” are the third mode. These assumptions can lead to the hasty
acceptance of far-reaching doctrines and the rejection of narrower but more princi-
pled ones. When applied regardless of the context shift in criminal law, any of these
assumptions can skew the analysis away from Robinson’s fundamental principles.”

Robinson claims that decision-makers in ICL have used defective reasoning
processes that have undermined the regime’s ability to follow its own commitments
to liberal principles rooted in “compassion, empathy, and regard for bumanity.”
For instance, Drumbl contends that mass crimes, which entail organic group char-
acteristics, are not appropriate for the paradigm of individual culpability developed
for deviant isolated crimes.”” Many academics correctly point out that whereas
domestic crime includes “deviance” from society norms, ICL often encounters
circumstances of “inverted morality,” where there is significant social pressure to
commit crimes.®

Abstention from crime is sometimes considered “deviant” in ICL contexts. The
extension of “western doctrines onto the transnational plane without considering
the implications for societies not sharing similar assumptions” is, according to many
scholars, also discouraged.” Arguments are made that the culpability principle may
need to be altered, changed, or even abandoned for these and other grounds.*
Scholars like Drumbl and Osiel urge the detailed scrutiny of liberal principles to
consider principles such as culpability, fair labelling, and legality.*" According to
Robinson, ICL necessitates a method that respects liberal values. Robinson provides

3 Ibidem, p. 23.

3 Thidem.

3 Thidem.

3¢ Ibidem, p. 59.

7 M.A. Drumbl, Atrocity, Punishment, and International Law, Cambridge University Press, Cambridge:
2007, p. 24.

3% W.M. Reisman, Legal Responses to Genocide and Other Massive Violations of Human Rights, 59 Law
& Contemporary Problems 75 (1996) 77; Drumbl, supra note 37, pp. 24-35.

¥ M. Osiel, Making Sense of Mass Atrocity, Cambridge University Press, Cambridge: 2009, p. 8.

“ M.A. Drumbl, Pluralizing International Criminal Justice, 103 Michigan Law Review 1295 (2005),
p. 1300.

M. Osiel, The Banality of Good: Aligning Incentives against Mass Atrocity, 105(6) Columbia Law Review
1765 (2005); M.A. Drumbl, Collective Violence and Individual Punishment: The Criminality of Mass Atrocity,
99(2) Northwestern University Law Review 567 (2005).
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a liberal, humanistic, coherentist, and cosmopolitan framework for investigating
deontic restraints in the contexts fostered by ICL.*

Coherentism is a justification theory. It implies that a belief can be justified if
it belongs to a coherent system of beliefs.*> From Robinson’s vantage point, “...
we work with all available clues, including patterns of practice and normative ar-
guments, to build the most coherent and convincing picture that we can.”** This
means that principles of justice are a human conversation about human ideas,
not a matter of “certainty.”*> Coherentists use critical reasoning tools to examine
past understandings for bias and inapt assumptions.* This is a non-foundational
approach, which implies it embraces the fact that “foundations” do not exist.*”

Long-running debates about the foundations of moral reasoning in criminal
law show that an anti-foundationalist, coherentist view may indeed be the most
appropriate choice. Coherentists believe they do not need the illusory comfort of
choosing which foundational beliefs are prioritized. Instead, they can only do their
best to decipher and deal with the entire web of clues available to them.* They also
use comparative analysis to look at patterns of practice for clues about insights un-
derlying justice (looking at other jurisdictions, other areas of law, or possibly even
other social practices).”” As per Robinson, the deontic analysis should be guided
by a coherentist method or justification theory.

Robinson applies his proposed method to some ICL contexts in part III. More
specifically, he addresses the concept of command responsibility using the liberal,
deontic, and coherentist approaches. In ICL, three prerequisites must be met in
order to hold commanders accountable for the crimes of their subordinates: a su-
perior-subordinate relationship; a criminal act had to be imminent, in progress,
or already have been committed before the superior knew or had reason to know
about it; and the required and reasonable actions to stop or punish the behaviour
in question have been disregarded.

# Robinson, supra note 1, pp 59-137.

“ DePaul, supra note S, p. 463.

* Robinson, supra note 1, p. 57.

* Ibidem, pp. 58 and 137.

 Ibidem, p. 13.

¥ A perspective of the structure of justification or knowledge is known as foundationalism. According to
foundationalism, any justified belief must either be foundational or ultimately rely on foundational beliefs for
its justification. The foundationalists’ central claim is that non-inferential knowledge and justified belief serve as
the basis upon which all other knowledge and justified beliefs are ultimately constructed; see: Foundationalist
Theories of Epistemic Justification, Stanford Encycopaedia of Philosophy, 21 February 2000; available at:
https://plato.stanford.edu/entries/justep-foundational/ (accessed 30 June 2022).

* Robinson, supra note 1, p. 102.

¥ Ibidem, p. 106.

0 Ibidem, p. 147.
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Robinson addresses three components of this type of responsibility that have
generated a lot of controversies. The first is whether a commander is responsible for
punishing the unpunished subordinates for crimes committed under the command
of a predecessor.’® The second is how much of a contribution a commander must
make to the crimes that his subordinates commit. Contribution is a crucial concept
that establishes the culpability of a defendant.>* The third concern is the mens rea
for command responsibility, which has been divided into two separate doctrines:
the “should have known” test and the “had reason to know” test, as outlined in the
Rome Statute and the Statutes for the ad hoc tribunals. According to Robinson,
these confusions would have been much clearer if his proposed method had been
utilized.

Robinson suggests that command responsibility be recognized as a type of acces-
sory liability, similar to how it was in World War II jurisprudence, ad hoc tribunals,
and the Rome Statute.”® Nonetheless, imposing responsibility on a commander
who has no causal link to his subordinates’ action and had no contribution to the
crimes’ commission — in any way — would be contrary to the culpability principle.>*
While ICL recognises that contribution to a crime in some way equates to culpa-
bility, Robinson identifies and demonstrates that the jurisprudence of the ad hoc
tribunals — in its early reasoning — engaged ineffectively with the deontic aspect.”
For example, the tribunals’ jurisprudence violated the culpability principle by re-
jecting the fundamental requirement of causal contribution.>

Robinson claims that this ineffective engagement produces an internal para-
dox. According to him, criminal law demands causal contribution to avoid the
internal paradox. This is because, under criminal law, a contribution is essential
in determining culpability.”” In ICL, it has been established that an accessory’s
contribution must have had a considerable or significant effect on the principal’s
ability to conduct a crime.*®

Insofar as concerns the concept of command responsibility, criminality usually
involves numerous individuals, each contributing to the crime in different ways
and to varying degrees. The commitment to punish suspects only for their own
wrongdoing implies that the accused must have contributed to the crime to be
held accountable for it. Of course, an individual may share liability for acts physi-

S Ibidem, p. 156.

52 Ibidem, pp. 177-178.
3 Ibidem, p. 15.

54 Ibidem, p. 178.

5 Ibidem, pp. 143-173.
3¢ Ibidem, p. 146.

57 Ibidem, pp. 177-178.
58 Ibidem, pp. 181-182.
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cally performed by others if the individual participated in the acts and did so with
a mental state adequate for accessory liability.”

2. CRITICAL ANALYSIS

Robinson’s work investigates two types of causations for principal and accessory
liability: Principal liability appears to necessitate a “but for” form of causation;
while accessory liability requires only a “contribution,” which is more indirect: it
is sufficient to advocate or facilitate the crime.®’ In doing so, Robinson spent a lot
of time investigating fundamental principles of general criminal law and how they
apply to ICL. In the end, Robinson concludes that ICL, as currently structured,
lacks such a theoretical framework, and this lack may obstruct justice. The solution
is not simply to borrow and apply principles from domestic legal systems; source-
based and teleological reasonings are insufhicient, and what is required is deontic
reasoning and a “coherentist” method.

I am persuaded by Robinson’s deontic analytical approach. In particular his
argument on international criminal law decision-makers’ use of flawed reasoning
methods — which have eroded liberal principles rooted in “compassion, empathy,
and regard for humanity” — provides us with a means to rethink ICL theory.*'

While Iapplaud Robinson’s coherentist orientation, in my opinion his proposed
method has several flaws. F7rsz, the approach is far too speculative. As argued by
Professor Elies van Sliedregt, reliance on coherentism in ICL may cause a democratic
legitimacy problem.** Robinson puts a lot of obligations on ICL’s adjudicators and
judges. This suggests that coherentism offers them too much discretion.®> While
teleological reasoning has a degree of democratic legitimacy and is textually anchored

> Ibidem, p. 149.

¢ The causal relationship between the defendant’s conduct and the committed crime is known as causation.
Principal liability appears to require a sine gua non, “but for,” type of causation. Accessory liability merely
requires “contribution,” which is more indirect: it suffices to encourage or facilitate the crime (zbidem, p. 178).

¢ Ibidem, p. 59.

¢ E. van Sliedregt, Justice in Extreme Cases Symposium: A Response to Darryl Robinson, Opinio Juris,
30 March 2021, available at: http://opiniojuris.org/2021/03/30/justice-in-extreme-cases-symposium-a-
response-to-darryl-robinson/ (accessed 30 June 2022).

% According to Adil, “when the law is vague, ambiguous, or otherwise indeterminate, it is at least arguable
that no such conflict arises. In these cases, the law does not say one thing while morality says another. It is not
clear what the law says. Judges therefore remain legally free to base their legal decisions on their moral reasons.
For example, judges may acquit a non-culpable defendant for moral reasons, any time the crime definition or
mode of liability leaves it indeterminate whether or not the defendant is legally responsible for a crime. The
exclusive legal positivist would simply insist that judges in such cases necessarily switch from legal reasoning
to moral reasoning when legal reasoning reaches a dead end”; see: A. Ahmad Haque, Jurisprudence in Extreme
Cases, 35 Temple International and Comparative Law Journal 11 (2021) 22.
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in precedents or travaux preparatoires,® coherentism has no interpretive process
rooted in decision-making by accountable public representatives. As a result, it may
compromise democratic legitimacy.

Similarly, as per Neha Jain:

The coherentist approach is vaguely reminiscent of the ‘crucible’ approach to treaty
interpretation endorsed in the Vienna Convention on the Law of Treaties (and adopted
in ICL) where [a]ll various elements, as they were present in any given case, would be
thrown into the crucible, and their interaction would give the legally relevant inter-

pretation.’®

It seems Robinson leaves everything up to the decision-makers, both in terms
of weighing and balancing, which is problematic. Even in the context of a reason-
ably cohesive epistemic community of scholars, lawyers, activists, and judges who
share a common set of beliefs and practices, this coherentist approach would be
challenging, Neha adds.®

The web theory is the second concern of the coherentist method. In terms of

Y

weight, Robinson’s account of the coherentist method does not provide a clear or
explicit method to rank various options such as moral theories, positive law, and
considered judgments. His approach is not particularly beneficial for sorting out
complex cases because the alleged web comprises various knots, none of which are
greater than the others. Or to put it another way, it would almost certainly resultin
entirely different outcomes depending on who ranks the options or gives weight to
the various knots (moralists, institutionalists, etc.).” This is due to the fact that web
clues are flexible, ambiguous, and even unpredictable, and these clues might hence
produce unpredictable results depending on a judge’s legal tradition, experiences,
and preferences.

Furthermore, the coherentist technique is neither consistent nor certain.*® Thus,
it appears that the accused could not expect clarity or consistency while facing in-
ternational judges. But when tried by international judges, should not the accused
be entitled to clarity and uniformity?® What happens if there is no standard or

¢ van Sliedregt, supra note 62.

% N. Jain, 4 Tale of Two Cities: Reflections on Robinson’s Twinning of International Criminal Law and
Criminal Law Theory, 35 Temple International and Comparative Law Journal 25 (2021), p. 30.

¢ Thidem.

¢ A. Chehtman, A4n “Ongoing Conversation”: Method and Substance in Robinson’s Justice in Extreme Cases,
35 Temple International and Comparative Law Journal 37 (2021), p. 40.

% Robinson, supra note 1, p. 57.

¢ M.G. Karnavas, Book Review: Justice In Extreme Cases — Criminal Law Theory Meets International

Criminal Law, International Criminal Law Blog, 1 June 2021, available at: http://michaelgkarnavas.net/
blog/2021/06/01/book-review-justice-in-extreme-cases/ (accessed 30 June 2022).
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ranking by which to compare different options? The problem with such a web,
according to Alejandro, is that the knots lack a consistent metric or scale by which
we can assess them, making our judgments appear arbitrary in the end.”

Furthermore, Robinson’s coherentism proposes that command responsibility
should be recognized as a mode of accessory liability.”" As per his proposition, if for
example a commander’s subordinates murder five civilians, the commander would
be held accountable — if he fails to punish his subordinates — as an accessory for five
murders. Robinson’s proposal strikes me as problematic in this regard.

Professor David Ohlin highlights this issue and argues that a failure to punish
should not result in accessorial responsibility because, while it is a type of behav-
iour that often encourages subordinates to commit crimes in the future, it cannot
make a causal contribution to crimes committed in the past.”? ICL jurisprudence,
on the other hand, recognizes that accessory liability requires some involvement in
the underlying crime for personal accountability.”” As Ohlin stated, why should the
commander be held responsible for murders committed by his or her subordinates
if he or she has had no causal connection to the crimes?

Nonetheless, we cannot deny thata commander’s failure to punish subordinates
is a breach of duty. To solve this puzzle, Professor Jens David Ohlin and other jurists
have oftered a solution based on the deontic approach. They suggest conceptualiz-
ing failure to punish as a separate crime.” The concept of a separate crime derives
from German domestic law, where command responsibility may have either of two
components: accessorial liability and a separate oftense.”

Under this approach, the commander would be held accountable for the separate
crime of “command responsibility,” but not for her subordinates’ domestic crimes
[i.e. 5 murders]. In my opinion this is a preferable solution based on source-based
reasoning, because the commander should not be held liable for the underlying
crimes committed by his or her subordinates but should be held accountable for
failing to act against the subordinates.” Thus in this case the “source-based” analysis

70 Chehtman, supra note 67, p. 40.

' Ibidem, pp. 15, 148.

7> ].D. Ohlin, Complicity Negligence, And Command Responsibility, 35 Temple International and
Comparative Law Journal 109 (2021), p. 112.

73 The Prosecutor v. Clément Kayishema and Obed Ruzindana, ICTR-95-1T, 21 May 1999, para 199.

74 Ohlin, supra note 72.

75 Volkerstrafgesetzbuch [VStGB] [Code of Crimes Against International Law], art. 1, § 13- 14 (Ger.),
available at: hteps://casebook.icrc.org/case-study/gennany-international-criminal-code (accessed 30 June 2022);

76 C. Meloni, Command Responsibility: Mode of Liability for the Crimes of Subordinates or Separate Offence
of the Superior?, 5(3) Journal of International Criminal Justice 619 (2007), p. 620; A.]. Sepinwall, Failures to
Punish: Command Responsibility in Domestic and International Law, 30 The Michigan Journal of International
Law 251 (2009) p. 255.
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employs fundamental interpretive methods to discover what the statutes, precedents,
and authorities permit.”

CONCLUSION

Darryl Robinson’s “Justice in Extreme Cases: Criminal Law Theory Meets Interna-
tional Criminal Law”is an intriguing blend of theoretical insights and doctrinal
descriptions. His book, for example, makes a significant contribution by discussing
“deontic” constraints to the legal doctrine. He correctly emphasizes that the sub-
stance of ICL theory should respect these deontic norms. Furthermore, his book
outlines a serious vulnerability to the regime’s effectiveness and legitimacy: its fail-
ure to build a clear decision-making strategy.” To meet the challenge, he develops
a method for the decision-making process: the coherentist method.

To summarize, Professor Robinson has made an essential contribution to the
growing literature on international criminal law theory. Robinson provides a road-
map for more reasonable and predictable judicial decisions as well as practical
suggestions for reforming the law. His roadmap undoubtedly serves as a model
for anyone interested in international criminal law and criminal law theory. It will,
I hope, be of great importance to practitioners and scholars focusing on command
responsibility.

77 Robinson, supra note 1, p. 60.
78 Ibidem, p. 67.
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