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Zbigniew Lasocik &

Is research on forced labour at an ‘early stage’?
Introduction to the special issue

Czy badania nad praca przymusowa s3 rzeczywiscie na
»wczesnym etapie”? Wprowadzenie do numeru tematycznego

Abstract: Writing about the progress in the fight against forced labor, the UN Special Rapporteur
on Trafficking in Human Beings Maria Grazia Giammarinaro in 2020 said that were still at an “ear-
ly stage” It may be surprising if we take into account that International Convention on this issue
was adopted over 80 years ago. Forced labor has two basic components: the labor exploitation and
migration - both of them socially distressing. But from the point of view of the public life, the most
painful is the juxtaposition of two figures: 40,000,000, i.e. estimation of the global number of victims
of various forms of enslavement, and 100,000 - this is more or less the number of victims identified
yearly by law enforcement agencies around the world. Even so, many countries still do not have any
policies to combat forced labor but the interest of politicians is weakened by the needs of economic
development. Finally, this non optimistic picture is combined with relatively low level of awareness
of many social groups and the prevailing false belief that the real problem is the sexual exploitation
of women and children. These were the reasons why we considered the publication of a Special Issue
of the Archives of Criminology as necessary. The articles in this volume offer a number of interesting
reflections and bring many innovative ideas.

Keywords: forced labour, number of victims, exploitation, public awareness, innovative ideas

Abstrakt: Piszac o postepach w walce z praca przymusowa Specjalny Sprawozdawca ONZ ds. handlu
ludzmi Maria Grazia Giammarinaro w roku 2020 uzyla okreslenia, ze ciagle jeszcze jesteSmy na
wczesnym etapie. To moze dziwi¢, skoro konwencja dotyczaca tej kwestii liczy sobie ponad 80 lat.
Praca przymusowa to w istocie dwa zjawiska: eksploatacja cudzego trudu i migracja - obydwa
spolecznie dolegliwe. Ale z punktu widzenie praktyki zycia publicznego najbardziej frustrujace jest
jednak zestawienie dwoch liczb: 40.000.000, czyli globalna liczba ofiar réznych form zniewolenia
i 100.000, mniej wiecej tyle ofiar identyfikuja rocznie organy $cigania na calym $wiecie. Mimo to,

Zbigniew Lasocik, University of Warsaw, Faculty of Political Science and International Studies,
Human Trafficking Studies Center, Poland, zlasocik@uw.edu.pl, ORCID: 0000-0002-1921-1073



8 Zbigniew Lasocik

wiele krajow nadal nie ma zadnej polityki zwalczania pracy przymusowej, a zainteresowanie politykow
jest ostabiane potrzebami rozwoju lokalnej gospodarki. Na ten malo optymistyczny obraz naktada
si¢ relatywnie niski poziom $wiadomosci wielu grup spotecznych i dominujace przekonanie, ze
prawdziwym problemem jest eksploatacja seksualna kobiet i dzieci. Oto powody dla, ktérych wydanie
specjalnego tomu Archiwum Kryminologii uznali$émy za zadanie aktualne i potrzebne. Zamieszczone
tu artykuly zawierajg szereg interesujacych refleksji i przynosza wiele nowatorskich pomystow.

Stowa kluczowe: praca przymusowa, liczba ofiar, eksploatacja, $wiadomos¢ spoteczna, innowacyjne
pomysty

In July 2020, the UN Special Rapporteur on trafficking in persons presented a report
to the Human Rights Council summarising her term. During her presentation,
Maria Grazia Giammarinaro said that ‘results have been achieved, especially in the
field of sexual exploitation, and especially in countries in which good cooperation
with civil society organisations has been established. However, the fight against
trafficking for labour exploitation is still in an early stage’ (Fight 2020). In the same
statement, the UN expert said that ‘exploitation is becoming a systemic component
of economies worldwide’ (Fight 2020). Both of these concise statements are very
serious, and taken together they must be treated as an important challenge for
anyone who is not indifferent to the shape of our civilisation.

The term ‘early stage’ may be surprising if we take into account that the definition
of forced labour was formulated as early as 1930 (FLC 1930). After that there were
several important ILO conventions regarding this problem (International n.d.);
decades later forced labour was featured in several key international documents.
These include the Palermo Protocol (Trafficking Protocol), which was adopted in
2000 and specified the role of forced labour in the definition of human trafficking
(Protocol to Prevent 2000). One year later, the European Commission noticed
the increasing problem of forced labour, referring to the phenomenon of slavery
(labour exploitation in conditions akin to slavery; Trafficking in Women 2001),
and finally, in 2002, the International Labour Organization published a report
in which it stated that in a way, focussing on sexual exploitation diminishes the
significance of the problem of forced labour and its social consequences (Forced
Labour 2002). A few more years then passed, whilst the problem of forced labour
appeared more frequently in public debate in Europe and around the world, for
example, in the 2014 Protocol to the ILO Convention (Protocol 2014). So, why it
is an ‘early stage’?

When inviting potential authors to participate in the Special Issue of the
Archives of Criminology, we wrote

forced labour is recognised as one of the most difficult social and politi-
cal challenges of the contemporary world. It can take the form of labour
imposed by state Authorities, and exploitation occurring in the private
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sector. The ILO estimates that almost 90 per cent of forced labour today
occurs in the latter situation. [...] Nearly half of the victims of forced labour
(around 10 million) migrated before their exploitation, both internally
and across borders.

These are only some examples of statements on forced labour that go
unquestioned because they have been backed up by numerous studies and analyses
(Ending 2018; Globalslaveryindex.org 2018). However, our knowledge on forced
labour still has serious gaps (Winterdyk, Jones 2019: 5), and we do not know the
actual scale of this phenomenon (Lasocik 2012). This is why we are willing to use
estimates prepared by international institutions and NGOs (Global Estimates 2017;
Globalslaveryindex.org 2018). We have only begun doing this recently, because
there were no data on the topic even in the early 2000s (Profits 2014: 5).!

In criminology, the practice of estimating the scope of unknown criminal
behaviour has been around for a long time. To this end, the ‘dark figure’ of crime is
used; this is the estimated number of committed crimes that are never reported to
law enforcement authorities. In the case of modern slavery, things are completely
different, because it is not the number of crimes that are estimated, but the number
of victims of slavery and exploitation. This is mainly because in modern slavery, the
main category is not the crime, but its victim - including classification as a victim
of a human rights violation. On the other hand, a characteristic of forced labour
is the fact that the number of victims is often significant, and so the recording of
a single act has little cognitive value. Estimating the number of victims, on the
other hand, is quite useful (Btachut, Gaberle, Krajewski 1999: 227).

In recent years, attempts have been made to establish the actual number of
victims at the global,’ regional (Trafficking in humans 2014; Data collection 2018),
and national levels (Handel ludzmi 2018). In the light of the data published in
the latest reports of the US Department of State, this number does not exceed
100,000 people annually around the world; in Europe, it has remained steady at
approximately 10,000. If we compare these values with the estimates, which show
that there are approximately 40 million victims of slavery around the world, it is
clear how ineffective the systems for victim identification are. This comparison also
allows us to notice a known, but interesting regularity. The estimates show a clear
prevalence of the number of victims of forced labour over the number of victims
of sexual exploitation (Globalslaveryindex.org 2018), while this proportion is re-
versed in the data on the actual number of victims (Trafficking in human 2014: 29;
TIP Report 2019: 38). Some data regarding Poland also confirm this rule (Handel

! It could also be noted that the Department of State’s annual Trafficking in Persons

Report (TIP Report) did not provide any dedicated data until 2007, see: https://www.state.
gov/trafficking-in-persons-report [18.07.2020].

2 The main source of data is mentioned the Trafficking in Persons Report [TIP Report]
published by the US Department of State; it collates data on the number of victims identified
around the world.



10 Zbigniew Lasocik

ludzmi 2018: 33). In other words, based on the estimates, we would determine that
the predominant phenomenon is forced labour, whilst based on the process data
we would say that it is sexual exploitation. Despite it being an important issue, it is
usually just noted without any deeper commentary, even though, for example, the
latest UN Global Report is devoted to the problem of data (Global Report 2018).

This observation gives rise to two crucial questions. Firstly, which of these
pictures tells us more about the reality? Is it the one based on estimates, or the
one built on actual data? The answer is important, because if our estimates are
incorrect, it will lead us to incorrectly state that there are more victims of forced
labour. However, if we identify more cases of sexual exploitation because it is, quite
simply, easier to do, we will also distort reality.

Secondly, which of these pictures of reality should set the most-urgent tasks of
state authorities, law enforcement agencies, and civil society? Should forced labour
be the focus because there is likely more of it, or should we give priority to sexual
exploitation because it is clearly dominant in the actual data?

Adequate answers to the important questions presented above should be
preceded by a thorough reflection on the subject, numerous empirical studies,
meetings of experts, and publications which offer an opportunity to exchange
information and opinions. This was the purpose behind this Special Issue. Our
intention was to publish specially prepared papers which, going beyond the
typical thoughts about international standards and definitions, could make us
well-acquainted with the issue of forced labour as a social problem, affecting
specific people in specific places. In our belief, such knowledge - relying on facts
and empirical evidence - is essential for the quality of a scientific debate as it sets
it in the reality, which has been, for a number of years, overlooked.

However, this knowledge, as mentioned before, may also have a clearly practical
value, for example, when the formation of state policy with respect to forced labour
is concerned. This is a serious problem, due to the fact that many countries simply
do not have such policy, and if they do, it is merely ostensible or illegible.’ It often
happens that there is a policy for eliminating human trafficking which refers to
forced labour only in a certain scope. However, in many cases the assumptions of
such policy rely on knowledge about sexual exploitation or the experiences of law
enforcement agencies in combating the phenomenon (Brysk 2011). It is difficult
to consider such a state of affairs to be proper. I have noted with great satisfaction
that this theme transpires in several papers published in this volume.

Another aspect of the practical dimension of answering these questions is the
actual engagement of public institutions (police or social) in identifying forced
labour cases, efficiently eliminating this phenomenon, and effectively preventing
it. As mentioned above, modern countries have not recorded any spectacular
successes in any of these areas, because the estimated number of forced labour

*  Numerous arguments confirming it are presented in my study published in this

volume: Z. Lasocik. Forced labour - well-hidden mechanisms of dependence and enslavement.
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victims still remains high. The authors of the texts included in this publication
discuss the difficulties encountered at all stages of fighting against forced labour.
However, they unanimously agree that an efficient fight starts by identifying forced
labour victims - and this still remains a significant problem. Another difficulty,
as Ricard-Guay and Hanley claimed, is that ‘labour trafficking is still often off the
radar of law enforcement’ (2019: 292).* Obviously, one can stop with this negative,
yet just statement, but we do not wish to do so; instead we have to ask about the
cause of this state of affairs. Namely, why is this the case? One of the causes enume-
rated by the authors is the limited awareness and knowledge about forced labour
among the police (Ricard-Guay, Hanley 2019). Once again, it is difficult not to
agree with such a claim, but this state of affairs also requires clarification, i.e. why
is the knowledge of various institutions lacking and why is their engagement in
the prosecution of forced labour perpetrators very limited? Given the fact that in
our conviction these are important questions, we appealed to the potential authors
to include these issues within the range of their interests and analyses. Our appeal
was well-received, and the readers can easily verify it by reading the Special Issue.

The volume comprises eleven articles selected in a process that is typical for a
scientific journal. We noted with great satisfaction that many abstracts of excellent
papers were delivered to us; nevertheless, the limited capacity of the Special Issue
forced us to make a selection. We are deeply convinced that we conducted it in the
best way possible, being guided by the premises of the publication as formulated
in the Call for Papers, as well as the need to enrich our knowledge about forced
labour. This need, measured by the number of questions that we had to answer, is
huge, as mentioned above. The list of dilemmas that have to be settled is extensive,
whereas looking at the estimated scale of the phenomenon of forced labour, one
can justifiably surmise that the problem is serious. Furthermore, we have to deal
with the backlog that results from the fact that forced labour, well-hidden behind
the fagade of gainful employment and the building of collective affluence (The
role n.d.), has efficiently evaded the sight of politicians, societies, and researchers.
Observing this fact, Cockbain and Bowers concluded concisely that ‘most of
the attention to date has been on sex trafficking of women and girls leaving ...
other trafficking types comparatively overlooked’ (Cockbain, Bowers 2019). When
choosing the papers, we also took into account the complementarity of their
content. In our belief, all papers refer to the key problems of forced labour and
the problems tackled herein show the extensiveness of the phenomenon, along
with the significance of every new element of common knowledge. The creativity
and innovation of the authors also testifies, in my opinion, to the intensity with
which the key to the proper description and understanding of the essence of
forced labour is being searched for. Likewise, it is also necessary to mention that
the selected papers describe the situation in dozens of countries, a fact which,

*  Itis quite telling that the subchapter which features the quoted discussion was titled

‘Labour trafficking: Still under-detected? Or rather called by another name?” I will return to
the last question in detail in my paper presented in this publication.
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in some respect, offers a sample of various cultures and political systems. Even
though this was not the criterion, the geography within the studies and the entire
volume is greatly interesting.

Taking all of the above into account, we would like to express the conviction
that even the most demanding reader will find the discussions herein valuable and
that they provide an intellectual opening of the next stage of the debate about this
issue. In order to facilitate the task, let us present a brief review of the contents of
individual papers.

Let’s start with the article written by Katharine Bryant and Bernadette
Joudo from Australia, which takes up the subject of girls at risk of forced labo-
ur. Two important aspects of the article should be highlighted. First of all, the
practical one is the fact that the text contains a valuable analysis of the preventive
programmes focussed on forced labour and addressed to young girls (adolescents).
Secondly, the methodological aspect is that the paper was based on the analysis of
one of the largest databases at the disposal of an NGO called Walk Free Foundation.
The authors conclude that evaluations of interventions tackling modern slavery
and the exploitation of adolescent girls have largely focussed on programmes to
prevent child marriage and to support those in commercial sexual exploitation.
Only a few evaluations of programmes that tackle forced labour have been con-
ducted, and even fewer have focussed on the garment industry - despite that fact
that women and girls represent majority of the victims.

The second article is a classic legal and comparative analysis pertaining to
the United Kingdom and Belgium. Amy Weatherburn outlines similarities,
differences, and challenges to ensuring a clear understanding of the meaning of
labour exploitation in the context of human trafficking. She makes it clear: it is a
term (not legal) that is often attributed to forms of exploitation that involve the
exploitation of the work or services of an individual. The in-depth analysis of court
files presented by the author leads to the creation of a catalogue of features which
facilitate a proper understanding of exploitation, in the common, legal, and court
meanings of the word. Precision in the understanding of exploitation can also lead
to more efficient prevention. Here, I stress the term meanings, which is used in the
article and which will appear later in a slightly different context.

In another paper, Julia Muraszkiewicz tells the story of several hundred
Poles who were used for forced labour in Great Britain. Given the scale of the crime
and the number of victims, the case was considered the gravest in the history of the
country. The author brings to light specific features of the case: the existence of a
well-organised crime group - comprised primarily of Poles, the ethnic uniformity
of the perpetrators and victims as one of the features of forced labour, and the
fact that the work performed by Poles was legal, though everything surrounding
it was not. The complexity of this case, and many others, is illustrated by two phe-
nomena: the criminals who exploited victims consisted of eight individuals who
were a family network made up of parents, siblings, cousins, and friends, and the
victims were found thanks to public media, being recruited through legitimate
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recruitment agencies and forced to work by the traffickers. The case was disclosed
thanks to the effective operation of law enforcement authorities.

A text written by Rita Haverkamp referring to Germany shows how the
social infrastructure adjusts to the market’s needs. When migrants from Bulgaria
(of Turkish origin) started to arrive in Munich, a day labourer market came into
being at the main train station. This is a meeting place for those who offer the
work of their hands and those who need such hands to perform some work. The
situation of day labourers is very complicated. On the one hand, they experience
considerable hostility even from the Turkish community in the train station district,
but on the other hand, they receive support at the advice café of the Information
Centre for Migration and Work. The author asks a very important question: Is
the existence of such a market a criminal or societal problem, and what should
be done about it? The text also features the category of the grey zone, to which
other authors also refer.

The next article, by Szandra Windt, is about Hungary. Forced labour in
this country, as anywhere else, affects the spheres of the economy which are we-
akly regulated: seasonal work in agriculture, cleaning, or construction. The topic
itself, however, is ignored: there are very few research studies and most of them
deal with child labour and/or migrants’ illegal work. The author’s analysis shows
that Hungary is a country to which all regularities established in other countries
apply: there are very few criminal cases, cases of sexual exploitation prevail, most
cases were initiated by the victims, the perpetrators are typically adult men, the
occurrence of debt is quite common, there is very little information about the
victims, the perpetrator and the victim often knew each other, and poverty is
geographically distributed and thus more vulnerable to exploitation. This paper
also features the grey zone phenomenon presented in other papers, yet we also
find the thesis that forced labour is more difficult to detect than sexual exploita-
tion - this theme will return.

The starting point for the next paper, penned by Masja van Meeteren, is
the thesis that there are still very few studies tackling the issue of forced labour.
Therefore, some general statements about human trafficking were made on the
basis of sexual exploitation.” However, in the Netherlands the number of confir-
med cases of forced labour is high enough to allow for comprehensive studies on
this subject. The great value of this article is that it is based on very interesting
empirical research, namely an explorative analysis of over 80 investigative case
files. Many of the author’s claims and arguments are valuable for the process of
creating empirically verified knowledge about forced labour. Let me mention just
one: the involvement of organised crime groups in labour trafficking is limited.

The paper devoted to the USA and Thailand features one of the most important
issues of migrant employees, namely the issue of the real ‘freedom’ of an individual
who signs an unjust employment contract. The authors, Sudarat Musikawong

> 'This issue is also featured in other articles.
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and Panida Rzonza, ask the important question of whether in the case of debt
bondage there is any freedom at all. By merging an academic perspective with
that of a practicing attorney, the authors present a proposal for redefining labour
trafficking categorising common harms, yet measurable through a scale of intensity.
They also argue that anti-trafficking legislation in the US and Thailand is expansive
in definition, but its application is too restrictive to ensure justice for the victims.
Finally, they claim that rigorously enforced provisions prevent effective prosecution
of the perpetrators of forced labour. The paper also features the issue of political
pressure exerted by the US government on the governments of other countries
via its TIP Report (State.gov n.d.).

The author of the next paper, Nicoletta Policek, tackles the issue of child
labour in Italy, which appears to be an everyday reality. The ILO estimates that the
number of working children in this country is around 300,000. The main reason
why young migrants are forced to work there is extreme poverty, but some of them
work off their parents’ debt to come to Italy. Child labour is also an adaptive tool
of inclusion, but it often means abandoning education and a straight path to a life
of crime. The author analyses this phenomenon through the prism of contempo-
rary slavery and proves that ‘seemingly innocent’ child labour can easily become
oppressive. The article shows that even the most subtle forms of abuse of children’s
vulnerability should be treated as exploitation.

A recapitulation of sorts of this difficult issue is provided by the paper by
Vernon Murray,Julia Solin,and Holly Shea. The authors propose an inte-
resting model of typology for forced labour victims. This theme, which is extremely
important in the debate about forced labour, appears here in reference to three
large countries: the United States, Russia, and Indonesia. The criteria for drawing
up victim types are related to the mode in which they ‘enter’ into a dependence
relation and why they remain in the situation (voluntarily or not). The authors
explain the usefulness of a labour trafficking typology with prescribed marketing
and the 3 Ps’ of strategic intervention. According to the researchers, an appropriate
determination of victim profiles in individual countries can designate the type of
intervention that will guarantee the most effective prevention.

Drawing on the practical experience of a novel not-for-profit programme
created in Colombia (i.e. Passos Libre), Sebastian Arévalo Sanchez, Juan
Pablo Garcia Sepulveda, and John Winterdyk present a descriptive
overview of how to use an innovative learning approach to educate and seek
‘solutions’ to effectively combat human trafficking and forced labour. The authors
also describe how the design thinking model can support and complement the
ongoing educational efforts on addressing the risks of combatting human trafficking.
The article shows the merits of using a new learning method and instruments
to address the complexities of combatting forced labour and human trafficking
and creating richer learning environments beyond current awareness-raising
activities. The authors argue that this socially important goal can be accomplished
by teaching innovative and creative design thinking focussed on other people’s
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needs. On the other hand, they promote innovation camps as a comprehensive
and multidisciplinary process by which economic, social, technological, cultural,
and environmental challenges can be addressed. Although it is a descriptive case
study of but one innovative approach to combatting human trafficking (and forced
labour), the article serves as an example of how we can, and perhaps need to,
explore new strategies for combatting the enigma of human trafficking.

Finally, a few words about the paper that closes this volume - this is my attempt
to look at the issue of forced labour from a completely different perspective than
the one that dominates the scientific discourse. The existing approach includes
several commonly accepted elements, such as political responsibility for the social
order, the criminal justice response, or the quality of social assistance. Referring
to humanistic sociology, I try to designate a new area to which the discussion
about the understanding of forced labour could be transferred - this is an area
of awareness, human mentality, and commonly agreed meanings. Looking at the
more or less successful attempts to describe forced labour, I also propose a new,
interactionist model for analysing this phenomenon, where the key roles are played
by the social visibility of the phenomenon of forced labour and cultural taboo.

I am hoping that even such a brief presentation of the content of this Special
Issue will convince the readers that the texts contained within it are a mosaic of
important and interesting problems and offer a wealth of arguments and innova-
tive analytical approaches. I have no doubt that this is a fascinating read and that
it will also provide an incentive for further thoughts and further research. If this
happens, we can say that the goal of publishing this volume has been accomplished.

At the end, I must make one comment concerning the terminology used to
describe the focus of this Special Issue - that is, the term forced labour. As can be
noted when reviewing the literature, and as expressed in various articles in this
Special Issue, there are several terms that define a situation in which one person,
to some extent, forces another person to work. Sometimes this situation is simply
referred to as forced labour, while at other times it is referred to as trafficking for
the purpose of forced labour, or simply as labour trafficking. Given that there is
no consistency in the use of the term in the extent literature, we have not made
any attempt to standardise the language so as to reflect the contextual intent of the
contributors. A term that is not found in any of the articles, but which has been
used to describe people who are forced to work against their will (e.g. slavery,
prison work, debt slavery, etc.) is unfree labour.
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*

And one more remark must appear here, because the time when this publication
was created was exceptional. Our work began in the spring of 2020, when the whole
world was ‘plunging into the gloom’ of the COVID pandemic. The authors were
submitting articles in the autumn, when the scale of the pandemic was beyond
our imagination. The disease did not spare the authors of the papers published
here. Some of them created their pieces during a serious illness, some sent new
versions of their articles from their hospital bed; sometimes family members
helped. I pay tribute to all of them with words of appreciation because they were
heroic. Finally, the Special Issue was published at the end of the pandemic, Spring
2021. However, I hope that its promotion and true scientific life will begin when
the pandemic ‘dust settles’

R
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this publication. First and foremost, I would like to thank the authors who devoted
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van der Watt. Without their immense engagement and precious assistance, this
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Abstrakt: W niniejszym artykule przeanalizowana zostanie skuteczno$¢ obecnych programow
dla dziewczat zagrozonych pracg przymusowq poprzez analize bazy danych Walk Free's Promising
Practices Database. Baza danych jest zbiorem ewaluacji programéw przeciwdzialania niewolnictwu
i handlowi ludzmi od 2000 roku, podzielonych m.in. na kategorie wedlug rodzaju interwencji,
lokalizacji programu i populacji docelowej. W niniejszym artykule okreslono, jakie wnioski mozna
wyciagnaé, jesli w ogole, w celu zapobiegania i zwalczania pracy przymusowej mtodocianych dziewczat,
ze szczegblnym uwzglednieniem przemystu odziezowego i tekstylnego. Analizujemy podzbior bazy
danych Promising Practices Database, obejmujacej 81 ewaluacji, w ktérych przynajmniej jeden
komponent programu byt skierowany do nastolatkow. Stwierdzamy, ze zgodnie z innymi krytykami
badan nad handlem ludzmi, wigkszo$¢ ewaluaciji jest nieproporcjonalnie skupiona na programach
zajmujgcych sie handlem seksualnym, z wytaczeniem innych form pracy przymusowej. Na podstawie
dwdch istniejacych ewaluacji i powigzanego z nimi programowania w sektorze odziezowym,
stwierdzamy, jak wazne jest podnoszenie §$wiadomosci w oparciu o prawa i potrzeby spolecznosci
lokalnej oraz dostosowanie interwencji do potrzeb i etapu zycia grupy docelowe;.

Stowa kluczowe: nastoletnie dziewczeta, wspolczesne niewolnictwo, Walk Free’s obiecujace praktyki,
najlepsze praktyki, odziez, wyzysk w pracy

Introduction

Women and girls are disproportionately at risk of modern slavery: 71 per cent of
all people living in situations of modern slavery in 2016 were female, equating to
almost 29 million individuals (ILO, Walk Free 2017). According to best estimates,
women and girls are most often exploited in commercial sexual exploitation
and forced marriage, and most interventions are targeted accordingly. However,
women and girls are also disproportionately affected by forced labour in the
private economy (ILO, Walk Free 2017), with the garment and textile industry
being particularly high-risk (Walk Free 2018). While much has been written about
‘hotspots’” of exploitation in the garment and textile sectors in South and South
East Asia (see ILO 1996; Bhaskaran et al. 2010; Overeem, Theuws 2014; Crane
et al. 2019; Kara 2019), there are few robust evaluations that identify what works
to prevent and eradicate the forced labour of adolescent girls in these industries.

It is well established that effective and targeted programme design must be
age-appropriate to better suit the needs of beneficiaries and take a ‘life course
approach’ to identify critical risks and gaps across childhood to prioritise key
interventions (World Bank 2005; UNICEF 2018). Yet, within Walk Free’s Promising
Practices Database (PPD) - a repository of 262 evaluations of anti-slavery and
counter-trafficking programmes since 2000 - there is a dearth of evaluated, targeted
interventions specifically designed for the needs of adolescents (n=10), as compared
to younger children (n=20) and adults (n=51). Less than 3 per cent of the total
number of evaluations housed in the PPD are of programmes targeted solely at
adolescent girls (n=6). Instead, adolescents are more likely to be beneficiaries
of broader programmes targeting multiple age groups (n=71). This highlights a
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significant gap in the evidence of what works, as the risks that girls face from birth
are magnified during adolescence (Walk Free 2020a). Adolescent girls sit at the
crux of intersecting forms of discrimination that increase their risk to modern
slavery, including gender and age (Ricker, Ashmore 2020). They often experience
modern slavery in the form of commercial sexual exploitation and child marriage
(Walk Free 2020a) as a result of social and cultural norms related to the onset of
puberty (UNICEF 2014).

The emphasis on child marriage and commercial sexual exploitation is
replicated in intervention and evaluation efforts: out of a total of 81 evaluated
interventions in the PPD which included at least one component in the programme
design that targeted adolescent girls, the vast majority (n=44) were focussed on
child marriage and sex trafficking, while just under one quarter of the programmes
(n=20) were designed to combat forced labour, child labour, or the worst forms
of child labour. This is consistent with previous critiques levelled at the human
trafficking research landscape for its disproportionate focus on sex trafficking to
the exclusion of labour trafficking (see, for example, Weitzer 2014; Sweileh 2018).
Notably, five of the six evaluations of programmes designed solely for adolescent
girls in the PPD aimed at reducing child marriage; only one targeted debt bondage
(Joseph et al. 2019). While those aged between 15 and 17 years are far less likely
than their younger sisters, or male peers, to be in hazardous work (Guarcello,
Lyon, Valdiva 2016), they are significantly over-represented in heavily feminised
and informal industries, such as domestic work (O’Neil, Fluery, Foresti 2016) and
the garment and textile industry (see Clean Clothes Campaign 2005; ILO 2015;
Svarer, Meiers, Rothmeier 2017). However, there are very few robust evaluations of
programmes designed to protect adolescent girls from experiencing forced labour
in these industries. This could point to a gap in programmes for adolescent female
victims of forced labour. To assist in meeting the United Nations’ Sustainable
Development Goals (SDGs) by 2030 and to fulfil the stated aim of ‘leaving no-one
behind’ (UNCDP 2018), effective interventions are required to assist adolescent
girls who are forced to work.

This study analyses the current state of anti-slavery and counter-trafficking
interventions which seek to enhance protections for adolescent girls. It identifies
gaps and lessons learnt in these contexts and good practices in programmes designed
to combat forced labour among other beneficiaries, ultimately in order to provide
recommendations to enhance protection and prevention services for adolescent
girls exploited in forced labour. While men and boys are also victims of forced
labour, this paper responds to a gap in the literature of evaluated programmes for
adolescent girls, who are far more likely to receive assistance after experiencing
commercial sexual exploitation or a forced marriage. For this reason, in addition
to recognising the feminised nature of informal work in the fashion industry, this
paper focusses on findings and lessons learnt in the garment and textile industries.
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Terminology

Modern slavery

For the purposes of this paper, modern slavery is used as an umbrella term that
covers various specific legal concepts, including human trafficking, commercial
sexual exploitation, forced labour, debt bondage, forced marriage, and slavery and
slavery-like practices. Essentially, it refers to situations of exploitation that a person
cannot refuse or leave because of threats, violence, coercion, deception, and/or
abuse of power (ILO, Walk Free 2017). Early marriage can fall within the concept
of forced marriage and may involve informal or formal unions where either or
both parties are under the age of eighteen (Girls Not Brides n.d.).

Vulnerability

As stated by Jacqueline Joudo Larsen and Davina P. Durgana (2017: 22), vulnerabi-
lity to modern slavery is impacted by ‘a complex interaction of factors related to the
presence or absence of protection; respect for rights; physical safety and security;
access to the necessities of life such as food, water, and health care; and patterns
of migration, displacement, and conflict’ This paper adopts the understanding of
vulnerability used in the Global Slavery Index (GSI) published by Walk Free (2018),
which conceptualises vulnerability in terms of human security theory (Joudo
Larsen, Durgana 2017). This is a developing subfield without a clear definitional
consensus, although it is generally accepted to include a focus on ‘the safety and
well-being of individuals, regardless of their citizenship status or relationship to
a nation-state’ (Joudo Larsen, Durgana 2017: 22).

Adolescent

While there is no universally accepted definition, the UN and its agencies define
adolescents as those between 10 and 19 years of age (WHO n.d.), and youths as
15-24 years (UNGA 1981). For the purposes of this article, adolescent refers to
those aged 10 to 19 years.

Why focus on adolescent girls?

Adolescence is a turbulent period of human development, where rapid physiological
changes precede psychological maturity (WHO n.d.). These changes coincide
with fluctuating external influences, including changing social norms and roles,
responsibilities, relationships, and expectations (UNICEF 2020b; WHO n.d.).
This period of development is also impacted by globalisation, urbanisation, and
social media and other digital technology that can increase the complex networks
which adolescents navigate (UNICEF 2011, 2020b; WHO n.d.). Adolescent girls
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are a particularly vulnerable group and as a result require special attention (UNGA
1981), even though they are less likely to engage in risk-taking behaviour when
compared to their male peers (Reniers et al. 2016).

This is true in respect of vulnerability to modern slavery. Adolescent girls sit
at the crux of two different but intersecting forms of discrimination that increase
risk to modern slavery: the foremost being gender, and the other being age (Ricker,
Ashmore 2020). Physical changes related to the onset of puberty and social norms
that reinforce traditional gender roles and view menarche as the beginning of
womanhood (UNICEF 2014) increase their vulnerability to forced sexual
exploitation and forced marriage. Gender and age discrimination also intersect
with discrimination based on race, geographic remoteness, indigenousness, and
caste (LeBaron et al. 2018). Combined, these forms of discrimination increase
vulnerability to forced labour by limiting adolescent girls’ access to their documents
- including birth certificates - reducing their access to education and increasing the
likelihood of irregular migration status and poverty. This pushes adolescent girls
into informal and unregulated sectors with higher risk of exploitation (LeBaron
etal. 2018).

Prevalence of modern slavery among adolescent girls

Adolescent girls most commonly experience commercial sexual exploitation
and child marriage (Walk Free 2020a). According to the Global Estimates of
Modern Slavery, in 2016, an estimated 3.8 million adults were victims of forced
sexual exploitation and 1 million children were victims of commercial sexual
exploitation. Ninety-nine per cent of these were women and girls (ILO, Walk Free
2017). A similar pattern emerges for those living in forced marriage. Eighty-four
per cent of the 15.4 million people living in a forced marriage in 2016 were female,
while more than one third (37 per cent) were under 18 years old at the time of
marriage. Among this latter group, 44 per cent were forced to marry before the
age of 15 (ILO, Walk Free 2017). These figures are likely to be conservative, with
other estimates suggesting a higher incidence of early and child marriage. For
example, UNICEF (2020a) estimated that 12 million girls under 18 are married
each year. It is likely that the true rate of child marriage has risen as a result of the
COVID-19 pandemic (UNFPA 2020). The coronavirus is also exacerbating the
commercial sexual exploitation of children, online sexual exploitation in particular
(Giammarinaro 2020).

Women and girls are not just overrepresented in commercial sexual exploitation
and forced marriage. When examining the breakdown of forced labour, more
women than men are exploited in the private economy (57.6 as opposed to 42.4
per cent) (ILO, Walk Free 2017). The sectors where women outnumbered men
were accommodation and food service industries and domestic work. Women also
made up 18 per cent of those exploited in manufacturing (ILO, Walk Free 2017).
These forms of exploitation can intersect. Adolescent girls who were married



24 Katharine Bryant, Bernadette Joudo

early and left education or other formal employment training are also at risk of
exploitative child labour in informal work in sectors, including agriculture, small-
scale manufacturing, and domestic work (ILO 2009).

Garment and textile industries and adolescent girls

The garment and textile industries, fuelled by the global demand for fast fashion,
are key sectors to target interventions for the prevention and combating of modern
slavery. Among products at risk of being produced by forced labour and imported
into G20 countries, apparel accounts for approximately 36 per cent of all high-risk
imports: a value of US $127.7 billion annually (Walk Free 2018). The production
and manufacturing stages of the global garment and textile industries are largely
based in South, South East, and East Asia, with hubs in China, Bangladesh,
Vietnam, Cambodia, India, Pakistan, Taiwan, and Korea. These hubs emerged
after mass employment losses in Europe and coincided with a shift towards less
regulation (ILO 1996). In recent years, Ethiopia and Kenya have emerged as new
markets in the industry, as stronger laws and better labour conditions in Asia
push manufacturers to identify newer and cheaper markets - minimum wages
in Ethiopia, for example, are lower than their South Asian counterparts (Barrett,
Baumann-Pauly 2019).

There are no agreed global estimates of the number of adolescent girls employed
in the garment and textile industries,' nor how many of these individuals are at
risk of forced labour; however, there is strong evidence that women and girls
are exploited throughout the supply chain. This occurs from picking cotton
in Uzbekistan and Turkmenistan to the production of ready-to-wear goods in
Bangladesh (Theuws, Overeem 2014). In Bangladesh, adolescent girls work
excessively long hours in unsafe conditions and suffer physical and verbal abuse
from male managers (Brignall, Butler 2014). Anecdotal evidence suggests that
adolescent girls are exploited in both formal and informal sectors. In formal
garment factories, children are responsible for a variety of tasks ranging in intricacy
from dyeing, sewing buttons, cutting and trimming threads, to folding, moving,
and packing garments (Overeem, Theuws 2014). In countries such as India, women
and girls from oppressed ethnic communities, working in informal and small-scale
factories based within private homes, often work on complicated tasks including
embroidering and embellishments (Bhaskaran et al. 2010; Kara 2019). They face
significantly worse conditions than in formal factories, as there is little, if any,
regulation or enforcement of government labour standards (Kara 2019).

These individuals are also often migrant workers who have limited social
networks and few social and legal protections, which places them at greater risk of

' Accurate estimates are difficult to obtain, with some estimating that the apparel sector

is among the largest employers of women workers, with estimates ranging from 75 to 80 per
cent (see Clean Clothes Campaign 2005; ILO 2015; Svarer, Meiers, Rothmeier 2017). Others
argue that adolescent boys are more vulnerable to exploitation in India (see Kara 2019).
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exploitation. They are vulnerable to debt bondage, where they are forced to work
for little or no pay to repay the costs of their migration, including recruitment
fees (Chuang 2017; David, Bryant, Joudo Larsen 2019). Female garment workers
also face social stigmatisation, are incorrectly assumed to be sexually active, and
suffer from numerous stress-related physical symptoms (Amin et al. 1998). Beyond
instances of forced labour, child labour, and the worst forms of child labour,
women and girls experience poor and discriminatory working conditions. These
include poor health and safety practices, the restriction of movement, gender
discrimination, verbal abuse, unfair pay, limited collective association, few formal
contracts, and issues around freedom of speech (Crane et al. 2019). Perversely, in
some contexts, working in the garment industry can assist adolescent girls from
poor families in preparations for marriage, in part by providing an opportunity
to accumulate a dowry (Solidaridad-South & South East Asia 2012). In parts of
India, recruiters offer adolescent girls employment opportunities in spinning mills,
where they are paid a lump sum at the end of their contract (Theuws, Overeem
2014). This ‘Sumangali scheme’ contractually traps young girls, forcing them to
work for years in often dangerous conditions, or else risk losing their earnings
(Mayilvaganan 2020). Girls in the Tamil Nadu spinning industry are also essentially
trapped in the mills, facing restrictions on movement and outside communication
in addition to being forced to work 60 hours a week (Theuws, Overeem 2014).

Globalisation, fast fashion, and intermittent demand creates low profit margins
and encourages the exploitation of garment workers (David, Bryant, Joudo
Larsen 2019). Factory owners are incentivised to force workers to work long or
consecutive shifts for less than minimum wages in order to fulfil extremely high
quotas; suppliers, in turn, may seek out workforces — such as children, refugees,
and irregular migrants — whose desperation, vulnerability, and restricted mobility
leave them with little choice but to accept illegal working conditions (LeBaron et al.
2018). The global free market’s drive to squeeze profit margins and meet consumer
demand are often resilient in the face of exogenous shocks, and even thrive in the
wake of disasters such as war, tsunamis, and public health crises (Klein 2007).
The COVID-19 pandemic and the resultant impact on the garment industry in
South East Asia particularly highlights garment workers’ extreme vulnerability to
exploitative labour practices, including forced labour (Walk Free 2020b). As the
COVID-19 pandemic forced store closures across the US and Europe, the resulting
drop in demand led many global apparel brands to cancel their orders for goods
already manufactured (Business & Human Rights Resources Centre 2020). In
Cambodia, for example, approximately 30,000 workers had their jobs suspended
as more than 70 factories responded to these cancelled orders (Walk Free 2020Db).
Many workers have faced reduced working hours, unpaid leave, pay cuts, weakened
worker bargaining power, and limited access to social security, all of which have
disproportionately affected women (Clean Clothes Campaign 2021) and increased
their risk of exploitation and trafficking.
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Methodology
The Promising Practices Database

This paper draws on evaluations identified through the PPD, a systematic review
of evaluations of anti-modern-slavery programmes and related social issues from
2000 to 2019 (Bryant, Joudo 2018). Since the ratification of the UN Trafficking
Protocol in 2000, there have been many interventions and organisations involved
in the fight against modern slavery (Bryant, Landman 2019). These activities were
further reinforced by the SDGs, including Targets 8.7, 16.2, 5.3, and 10.7 (UNGA
2015), which include the eradication of modern slavery and its related forms by
2030. Between 2000 and 2013, more than US $4 billion in Overseas Development
Assistance was spent on achieving SDG Target 8.7 alone, with spending for pro-
grammes to tackle human trafficking increasing year by year (Gleason, Cockayne
2018). Despite this commitment, little is known about what works to combat
modern slavery. The PPD was created to help answer this question.

The database was developed in 2015 and now contains 262 evaluations identified
through searches of academic databases, Google Scholar, and international
organisation websites, including the International Organization for Migration
(IOM), the ILO evaluation office, the United Nations High Commissioner for
Refugees, the Freedom Fund, and 3iE International Initiative for Impact Evaluation.?
An evaluation is defined broadly to capture donor reports and end-of-project
evaluations, using the following definition: ‘evaluation measures progress towards
outputs, or change in outcomes, or an assessment of an impact, of a development
programme, policy, or intervention.

Only evaluations that cover modern slavery or a related social issue are
included in the PPD. At present, only evaluations published in English are included.
Literature reviews, lists of good practices, mid-term evaluations, formative (or
pre-assessment) evaluations, summaries where the longer-form document was
unavailable, annual reports, systematic reviews of evaluations, or those evaluations
without an explicit methodology® are also excluded.

Evaluations in the PPD are classified according to term lists organised under
the following categories:

o Type of modern slavery
« Sector

o Target population

«  Country/region

2 Accessing institutional websites is essential to ensure the breadth of systematic reviews

in international development when relevant research is often found outside of formal peer-
reviewed channels (Mallet et al. 2012).

*  An explicit methodology was defined as the inclusion of a methodology section or a
description of the actions taken by the authors to conduct the evaluation.
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o Type of programme and activities

o Independent vs internal evaluation

o Evaluation methodology

o Did the programme meet its objectives?

o A free text write-up of the programme’s objectives and evaluation findings

The development of lists of terms was an iterative process that drew upon
the content of the evaluations and predetermined terms that could be used to
search the final database. For example, the development of a list of terms for
type of programme drew upon the anti-human trafficking framework, which
predominantly follows a criminal justice approach as defined by the ‘3 Ps’ of
protection, prevention, and prosecution. As not every intervention could be
categorised as a criminal justice approach, this was supplemented by identifying
the activities described by the evaluations and then grouping these activities into
types of programmes based on their commonalities. After testing a sample of the
evaluations using these lists, three members of the research team independently
categorised all remaining evaluations.*

Analysis for the purposes of this article

Evaluations included in the scope of this paper were those categorised under
the ‘target population’ list of terms as ‘youth’ in the PPD. Evaluations were
only categorised under a specific term when the individual term was explicitly
mentioned within the evaluation. Evaluations were included in the paper if they
explicitly mentioned that the programme was targeted to youths, or used relevant
synonyms such as adolescents, those aged 10-19, or teenagers in the descriptions
of the target beneficiaries.

Evaluation entries identified in this process were then exported to Excel, to
allow filtering across key terms to identify common trends. These terms included
the type of modern slavery, target sectors, target population, country, type of
programme, activity, evaluation strength, and whether the programme had met
its objectives. We also conducted a thematic analysis of the original evaluation
documents to identify good practices.

This process resulted in a sample of 81 evaluations, all of which included some
intervention or component targeting adolescent girls.

Limitations of this study
Despite best efforts to include all relevant evaluations, the PPD faces the common

practical challenges of any systematic review (Mallet et al. 2012). Searching
institutional websites, for example, leads to bias in the review process and means

* Full methodology and lists of terms are available to download from www.walkfree.
org. See Bryant, Landman (2019) for a detailed description of the development of the PPD.
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that some evaluations may have been missed, for example, those which are housed
on individual NGO websites, or are not publicly available, or were not shared by
partner organisations. The findings below are also dependent on the quality of the
identified evaluations in the PPD. Their variable quality was apparent early in the
process of developing the PPD: programme descriptions were often unclear and
did not list specific objectives. As a result, it was not possible to identify whether
these objectives had been met. Meta-analysis was not possible because of the
limited quality of the data, an overreliance on qualitative methodologies, and the
evaluations largely focussing on the measuring process rather than the outcomes.
Further updates to the PPD should also include evaluations published in languages
other than English.

The use of the Maryland Scientific Methods Scale in assessing the strength
of the methodology is also not without challenges. While the meta-evaluation
literature has not reached a definitive consensus on the best means of comparing
the quality of methodology in outcome evaluations, the Maryland Scale is the
leading approach (Farrington et al. 2002) and can be used to signal to the wider
field whether a specific intervention is working or how much confidence can
be placed in the findings (Puttick 2018). It is a simple 5-point scale developed
in the field of criminology to assist in the assessment of the scientific validity
of criminological interventions. The minimum level of methodology for results
to be considered reliable is level 3 - evaluation designed with pre- and post-test
measures with a comparable control. The highest level of validity is attained by
testing the intervention with a randomised control trial (RCT) (level 5). The use
of this scale is not without controversy, in particular because of the debate on the
ethics and reasonableness of RCTs in development work (Burrell 2012; Harkins
2017) and their prohibitive costs. Further, interventions in the anti-modern-
slavery sector are diverse and cannot always be assessed using a criminological
approach. A modified scale was used to reflect this diversity, borrowing from the
Maryland Scale, but adding important factors, including participative elements
and qualitative methods. There is scope for further work on a modified scale to
apply to evaluations in anti-modern-slavery work (Bryant, Landman 2019).

Findings

Of the 81 programmes that included some intervention or component targeting
adolescent girls, few were designed solely for adolescent girls. Adolescent girls were
more likely to be part of broader programmes targeting children or families (see
Figure 1). Ten evaluations were of programmes targeting ‘youths’ of any gender: six
evaluations of programmes targeting females and four for both females and males.
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Figure 1: Number of evaluations where adolescent girls were included in the target
population, by beneficiary group
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Most programme evaluations where any programme component targeted adolescent girls were
located in India (n=16), followed by the US (n=12), Bangladesh (n=10), Nepal (n=5), and Pakistan
(n=4).

Figure 2: Geographic spread of programme evaluations with any component
targeting adolescent girls
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Figure 3: Type of intervention described by programme evaluations with any com-
ponent targeting adolescent girls
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Evaluations of programmes with any intervention or activity targeting
adolescent girls largely provided support services to identified victims (Figure 3).
These included emergency support, such as physical and mental health services,
and the provision of shelters, case management services, and support groups, as well
as long-term assistance such as vocational training and education. The provision
of emergency support was more common than longer-term support. Economic
empowerment programmes largely focussed on cash transfers (both conditional
and non-conditional), while those interventions supporting governments
contained technical support and advocacy activities. Some prevention activities
were included, but these were limited to raising awareness and providing formal
education services.
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Figure 4: Sectors described by programme evaluations with any components targeting
adolescent girls
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Where the interventions specified a target sector, the majority of the evaluations
described programmes targeting exploitation in the sex industry, followed by forced
and early marriage, agriculture, and domestic work (Figure 4). It should be noted
that the number of sectors (n=97) exceeds the total number of evaluations with any
adolescent girl component (n=81) because some programmes targeted multiple
sectors. When looking at the evaluations of programmes which only focussed on
adolescent girls (n=6), the majority were designed to reduce early marriage (n=4),
whilst one targeted debt bondage within the garment and textile industries (n=1)
and one did not specify a sector (n=1).

Similar to previous findings from the PPD (Bryant, Joudo 2018; Bryant,
Landman 2019), the strength of the evaluations of programmes with any adolescent
component is low, with the majority of evaluations limited to post review, without
a baseline comparison. The methodologies most commonly used were interviews,
focus group discussions, and a qualitative review of project documents. However,
almost 14 per cent of these evaluations were RCTs (n=11), which are widely
considered the gold standard for studying causal relationships (Akobeng 2005;
Hariton, Locascio 2018).
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Figure 5: Strength of evaluations of programmes with any adolescent girl component
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Figure 6: Success of programmes with any adolescent girl component
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Overall, programmes with any component targeting adolescent girls reported
some successes, with the majority (81 per cent) concluding that at least some
objectives had been achieved.
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Discussion

In many ways, the findings of the review of programme evaluations targeting
adolescent girls in the PPD is consistent with the current literature of where and
how modern slavery affects this population. The majority of these evaluations
are of programmes that took place in locations with a high prevalence of modern
slavery, such as India and Bangladesh. The exception is the US; while modern
slavery arguably occurs everywhere, the US has a lower prevalence (as a proportion
of the population) than the other countries included in this paper (Global Slavery
Index 2018). Likewise, the majority of programmes target forced marriage and
commercial sexual exploitation, which according to the Global Estimates of
Modern Slavery are the forms of exploitation that disproportionately affect women
and girls. However, this focus on feminised’ forms of exploitation — and the lack
of programmes to address forced labour among women and girls - reflects the
broader commentary on the state of human trafficking research (as discussed
above; Weitzer 2014; Sweileh 2018).

In terms of types of intervention, most programmes provide support services,
but this is skewed to certain sectors and geographic locations. For example, almost
59 per cent of the 34 programme evaluations of victim support services (n=20)
targeted the sex industry. Of this subgroup, 50 per cent were implemented in the
US (n=10). The number of economic empowerment programmes (n=17) reveals
the use of conditional and non-conditional cash transfer programmes to lower
out-of-school rates and/or child marriage by incentivising parents to send their
children to school (see, for example, Buchmann et al. 2017; Peruffo, Ferreira 2017;
Dake et al. 2018; Field et al. 2018).

The strength of the evaluations assessed also aligns with previous work on
promising practices in the anti-modern-slavery field; the quality of evaluations
needs to improve before a clear understanding of what works can become a
reality (Hames, Dewar, Napier-Moor 2010; Van der Laan et al. 2011; Davy 2015,
2016; Bryant, Joudo 2018; Bryant, Landman 2019). For example, when looking at
programme evaluations with any adolescent girl component, less than one third
were robust, with level 3 or higher on the Maryland scale (n=26). Few evaluations
attempted to measure the impact of the programme on modern slavery itself,
focussing instead on process evaluations. The high number of RCTs (n=11) is
surprising in this regard. These were most often evaluations of programmes
targeting forced and early marriage (n=8), the use of child soldiers (n=1), the
use of child labour (n=1), migration (n=1), and female genital mutilation (n=1).
The number of RCTs, and the fact that these have increased since 2015, is promising.
It allows us to highlight lessons that can improve future programmes to prevent the
forced marriage of adolescent girls. For example, an RCT to assess the development
of skills-building programmes to reduce child marriage in Bangladesh found
that it was possible to reduce the prevalence of child marriage by working with
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communities to build life skills, formal education, and vocational training among
girls (Amin, Saha, Ahmed 2018). This finding could conceivably apply in other
countries with high rates of child marriage.

Although women and girls are overrepresented among the victims of forced
labour, just under 30 per cent of the 81 evaluations included a programme
component to assist adolescent girls in some form of forced labour, namely in
sectors such as agriculture, domestic work, construction, street vending, fishing,
carpet weaving, quarries, and textiles/garments. Further, among the six evaluated
programmes designed solely for adolescent girls, only one focussed on forced
labour (Joseph et al. 2019).

The dearth of evaluations of programmes that tackle forced labour among
adolescent girls is concerning. It arguably highlights an underlying issue: we expect
women and adolescent girls to be exploited in the sex industry or in a forced
marriage, and therefore target our programmes accordingly, to the exclusion of
other sectors and vulnerable groups. Much has been written of the conflation
of prostitution with forced sexual exploitation and trafficking (Weitzer 2007;
Zhang 2009; George, Vindhya, Ray 2010) and this is evident in the evaluations
of programmes targeting women and girls, with a bias towards these forms of
exploitation. Critical feminist discourse supports this point, where female labour
is seen as both reproductive and productive, but ultimately subordinated to the
patriarchy and capitalism (Paltasingh, Lingham 2014; Cruz 2018). In practice,
funders of anti-modern slavery programmes want to see visible results and invest in
programs that address forms of modern slavery that are more visible and emotive,
such as child and forced marriage, and commercial sexual exploitation. This theory
is supported by the analysis presented here. We anticipated that the results of the
systematic review would highlight certain sectors over others, but not to the extent
that transpired (Figure 4).

Given the high risk of exploitation faced by adolescent girls working in the
garment industry (Bhaskaran et al. 2010; Theuws, Overeem 2014; LeBaron et al.
2018; Crane et al. 2019; Kara 2019), it is encouraging that the only evaluation of a
programme targeting forced labour of adolescent girls also focussed on the garment
industry (Joseph et al. 2019). A further relevant evaluation was released in 2020
(Burns et al. 2020) and while it falls outside the Database’s reporting period, its
findings have been included here.
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What works to support adolescent girls exploited in the garment and textile
industries?

Both evaluations of programmes supporting adolescent girls in the garment and
textile industries were conducted by the Freedom Fund, an anti-modern-slavery
NGO, who use a hotspot model. Their Southern India hotspot aims to ‘reduce
bonded labour and exploitation in textiles, especially affecting young girls, young
women, and migrant workers in spinning mills’ (Freedom Fund n.d.). The 2019
evaluation used a pre- and post-assessment to measure the impact of a film-based
curriculum. This was a group-based intervention which brought together girls and
young women to discuss problems and develop common solutions to the issues
they face at home and in the workplace, specifically in spinning mills. It found
that the curriculum had a high retention of participants and a positive attitudinal
change regarding gender-equitable employment and safer working conditions
among the young women who participated (Joseph et al. 2019). The 2020 evaluation
highlighted the importance of a community-based approach to reducing the
prevalence of bonded labour. Activities included raising awareness of worker rights,
poverty alleviation, education promotion, and collective action, as well as engaging
with government, business, and other powerholders to address reform of the textile
industry (Burns et al. 2020). The evaluation found that raising awareness of debt
bondage and trafficking led to normative changes and that women demonstrated
greater engagement and agency. However, qualitative evidence suggested that as
the community became more protective of workers’ rights and entitlements, there
was an increase in the number of migrant workers in the textile industry who
became vulnerable to exploitation, as they often did not speak the local language
and were not specifically targeted by the programme (Burns et al. 2020).

These evaluations point to important lessons for the prevention and reduction
of exploitation of adolescent girls in the textiles industry. They highlight the
importance of tailoring awareness raising to the target population and the impact
of these interventions on women in particular. However, consideration must be
given to the potential consequences for migrants, who may be less aware of their
labour rights. Further, to improve the sustainability of interventions, the evaluations
note that training to enhance leadership, resilience, and conflict resolution skills
should be incorporated into the programme design.

Other promising practices?

Without further robust evaluation of forced labour programmes for adolescent
girls, it is not possible to identify what works to prevent this form of exploitation
in the global economy, particularly in the garment and textile industries. What else
can we draw upon to identify what works in these industries? Regarding adolescent
girls who migrate for work, an RCT addressing the impact of a rural information
campaign on safe migration conducted in Nigeria provides some useful insight
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that can be applied to anti-slavery efforts. It found that students exposed to an
information campaign showed a greater understanding of the dangers of irregular
migration and that this could reduce the risk of becoming a victim of human
trafficking by more than 50 per cent (Obi, Bartolini, D’Haese 2019). However,
it also found that success was based on whether the information campaign was
disseminated through appropriate channels, with the right messaging, and tailored
to a specific group (Obi, Bartolini, D’Haese 2019).

Some evaluations targeting adolescent boys and grey literature on forced labour
provide additional insight into what could work to reduce the risks for adolescent
girls. Developing respect for labour rights, including freedom of association and
collective bargaining, may help to empower female workers and protect them from
exploitation. Arguably, doing this in isolation without tackling the fundamental
unequal power structures at play, including gender discrimination, capitalism, and
globalisation, will render these interventions impotent. This is evident from the
collapse of Rana Plaza in 2013, which killed 1,134 Bangladeshi garment workers,
a majority of whom were women and girls (ILO n.d.). In the immediate aftermath,
the number of unions grew from fewer than 100 in 2013 to 500 by 2018 (Russel
2018), many with women in senior positions. However, a 2019 survey of 1,500
workers found that while there had been improvements in workplace safety,
other problems remained widespread and intractable, notably mistreatment at
work (reported by 75 per cent of respondents); half of the respondents noted that
relations with managers were still described in terms of ‘command and control’
(Ashwin, Kabeer, Schufller 2020).

A collaborative approach and integrated strategy aimed at removing youth from
hazardous jobs could be fruitful. This needs to be coupled with policy measures
addressing the role of gender in determining whether children are sent to work
(ILO 2017). There is significant overlap in the forms of exploitation targeted by
programme designers for adolescent girls, which could be used to add more breadth
to programme design to reach more sectors and expand the evidence base. Indeed,
tackling child marriage through community empowerment models and access to
education could have flow-on effects on vulnerability to forced labour. Regardless
of the sector, women and girls are overwhelmingly at risk of sexual assault, so any
forced labour intervention would still need to consider prevention activities and
assistance for victims of sexual exploitation.

Recommendations

Drawing on findings from relevant evaluations in the PPD, we make the following
recommendations:
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Key recommendations for programme design

o Rights-based awareness-raising should be inclusive and community-led -
training members of communities to deliver awareness-raising campaigns
allows message delivery to be tailored to specific local contexts (see Joseph
2019; Obi, Bartolini, D’Haese 2019; Burns 2020). In at least one evaluation
(Joseph 2019), this process led to a positive change in attitudes towards
gender and social norms among the participants. These processes must
also be inclusive of marginalised groups, such as migrant populations, to
prevent exposing them to greater vulnerability (Burns 2020).

o Tailor interventions specifically to the needs and stage of change of target
group - ensure that programmes are appropriate for adolescent girls, rather
than erroneously treating this group as children (Chaudhuri, Majmuder
2014;ILO 2018). This also means interventions must be tailored according
to assessments of the participants’ stage of change (Wilson, Nochajski
2018; Rothman et al. 2019). Measuring change should also consider
the length of the project; for example, Rothman et al. (2019) aimed to
measure levels of hopelessness, but found that the measure of hope used
by the study either did not adequately identify change or that changes
in levels of hopelessness would take longer to observe than the planned
assessments at six and twelve months.

Key recommendations for evaluation design

o Ensure programme objectives are clear and measurable - many programme
evaluators could not report across all objectives or outcomes due to
issues with programme logic, where outcomes were often not mapped
to indicators or activities. As a result, it was difficult to understand how
objectives had been achieved: they were either too ambitious or not
clearly linked by a theory of change. In the latter case, it was unclear
how the activities implemented would achieve the outcomes or outputs
identified. There is a clear need for more explicit and robust descriptions
of programme logic in initial programme design.

o Measurement and evaluation must be embedded within project development
- without this, the project development cycle is hindered, as programme
design does not build on prior findings, while relevant data is not collected
during implementation to ensure accurate measures of effectiveness or
impact. In turn, this limits the quality of evaluations and the lessons that
can be gleaned from them.
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Conclusion

To date, evaluations of interventions tackling modern slavery and the exploitation
of adolescent girls have largely focussed on programmes that prevent child marriage
and support those in commercial sexual exploitation. Few evaluations have been
conducted of programmes that tackle forced labour, and even fewer have focussed
on the garment industry - despite the fact that women and girls account for 58
per cent of victims of forced labour. This reflects broader issues in the emphasis
on sex trafficking in human trafficking research, to the exclusion of other forms
of exploitation, and is a particular issue for women and girls. Labour exploitation
in the garment and textiles industries is worthy of further scrutiny, as garments
are the second-highest risk import in the G20, yet very little is known about what
works to prevent the exploitation of adolescent girls in this sector. This represents a
real gap in the literature and demonstrates the need for more robust evaluations of
interventions to prevent forced labour. It could also indicate a gap in programmes
available for adolescent girls in forced labour.

Some initial promising practices and recommendations are presented
above, and more can be found in community empowerment and labour rights
programmes. The effective prevention of forced labour requires a multi-faceted
response that accounts for the myriad disadvantages and discrimination faced
by adolescent girls. Such responses must also consider the need to prevent other
forms of exploitation, such as commercial sexual exploitation and forced marriage.
Further, labour rights in the industry have worsened in the wake of the COVID-19
pandemic, exposing vulnerable workers, including many adolescent girls, to greater
risk of modern slavery. Interventions with robust evaluations are urgently required
to understand what works at reducing vulnerability to modern slavery in this
growing but relatively ignored sector. Until a collaborative and integrated approach
is taken to disrupt the status quo of inequality and poor working conditions which
are endemic in the sector, and until the approach is robustly evaluated, we will
continue to fail on the promise of the SDGs to ensure that no-one, including no
adolescent girl, is left behind.
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wykorzystania do pracy w kontekscie handlu ludzmi. Wyniki tych analiz pozwola zrozumie¢, w jaki
sposob nalezy wzmocni¢ zharmonizowana i zdecydowang reakeje na zjawisko handlu ludzmi.

Stowa kluczowe: handel ludZmi, wykorzystanie do pracy, praca przymusowa, wykorzystanie, definicje

Introduction

The legal understanding of labour exploitation is a grey area. Indeed, one of the
most prominent issues is that labour exploitation is not actually a legal term.
Instead, it is often attributed to forms of exploitation that involve the exploitation of
the work or services of an individual (COE 2018; COE 2019).! However, confusion
arises where ‘labour exploitation’ is co-opted in international, regional, and national
fora to denote a type of human trafficking - that is to say, one that is distinct from
human trafficking for the purposes of sexual exploitation or organ removal. From
a purely legal perspective, the term has to be further dissected and understood in
accordance with those forms of exploitation that have been legally defined and/or
proscribed in international and regional law, namely slavery, servitude, practices
similar to slavery, and forced or compulsory labour that encompass the ‘upper
limits’ of exploitation (Section 2). There is still confusion, however, over the exact
scope of exploitation in the definition of human trafficking. The element of (labour)
exploitation is not defined, but rather given a categorical and non-exhaustive
approach (Section 1).

The brief presentation of the impact this non-definition of exploitation has
in law (Section 3) bridges the gap between the international and regional law
developments and the approach taken in national legal orders, illustrated by a
comparative analysis of Belgium and England and Wales. The criminalisation of
exploitation in both formal and substantive national criminal law is examined
from a legal positivist approach. After a brief explanation of the methods and
justification of the selection of case study countries (Section 4), this article outlines
the legislative evolution in both Belgium and England and Wales (Section 5).
Findings from empirical analysis of criminal cases between 2010-2017 highlights
the similarities, differences, and challenges in the judicial handling of cases dealing
with labour exploitation (Section 6).

The added value of this analysis of the domestic criminal law of two national
legal orders is grounded in the international and regional legal obligations of
states to criminalise and prosecute human trafficking, slavery, servitude, and
forced labour. Research has highlighted the fragmented and inconsistent approach

' For instance, human trafficking for labour exploitation is used to denote human

trafficking for the purpose of forced or compulsory labour, servitude, practices similar to
slavery, and slavery, among others. This categorisation is used, for example, by the Council
of Europe.
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to prohibiting and criminalising slavery, servitude, forced labour, and human
trafficking in national legislation (Allain 2014; Stoyanova 2014; Schwarz, Allain
2020). Moreover, where these offences are criminalised, prosecution rates are not
yet optimal (EC 2016; GRETA 2017; Weatherburn 2019). The piecemeal approach
to prohibiting these forms of exploitation in domestic law further demonstrates
that Tawmakers, judges, legal professionals, and policy makers have a difficulty in
applying and understanding the multiplicity of forms of labour exploitation and
legal provisions relevant to it’ (FRA 2015). This article provides insight into how
labour exploitation is applied and seeks to minimise the effects of fragmented
national criminal law. This is important to ensure adherence to the principle of
legality, wherein ‘behaviour which amounts to a criminal offence must be clearly
defined in order to provide legal certainty’ (UNODC 2010). Above all, the article
will provide insight into how to provide a robust law and policy response, not only
to human trafficking but also to other forms of exploitation that are prohibited
under international law. Whilst the focus is predominantly on the criminalisation
of human trafficking, the ambiguity of labour exploitation and where its threshold
should be delineated is also of relevance to those who seek to clarify the exact point
at which working conditions are no longer decent.

1. Definition of the problem: Non-definition of (labour)
exploitation in (human trafficking) law

Labour exploitation - or indeed, the concept of exploitation - is not defined in law.
Instead, national legal orders predominantly tackle labour exploitation through the
criminalisation of human trafficking (Schwarz, Allain 2020). Human trafficking is
defined in international law under Article 3(a) of the Protocol to prevent, suppress,
and punish trafficking in persons, especially women and children, supplementing
the United Nations Convention against transnational organised crime from 2000
(the Palermo Protocol).

Trafficking in persons shall mean the recruitment, transportation, transfer,
harbouring, or receipt of persons, by means of the threat or use of force or
other forms of coercion, of abduction, of fraud, of deception, of the abuse
of power or of a position of vulnerability, or of the giving or receiving of
payments or benefits to achieve the consent of a person having control
over another person, for the purpose of exploitation.

The internationally agreed definition of human trafficking consists of three
constituent elements, namely the action, the means, and the purpose of exploitation.
Whilst the definition requires the presence of all three elements for a situation to
be recognised as one of human trafficking, it is the third element - the purpose of
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exploitation - that is fundamental to the trafficking experience (EWCA 2011: Para.
24). However, this element remains ambiguous, as it did not receive much attention
during the drafting of the Palermo Protocol. One reason for this oversight is that
human trafficking only requires an intention to exploit another person, meaning
that actual exploitation does not have to occur (Kotiswaran 2015; Wijers 2015).
Notwithstanding, the element of exploitation is the main focus of the current paper,
wherein the definition of human trafficking does not expand upon the meaning of
the concept. Instead, the definition lists forms of exploitation: ‘Exploitation shall
include, at a minimum, the exploitation of the prostitution of others or other forms
of sexual exploitation, forced labour or services, slavery or practices similar to
slavery, servitude, or the removal of organs’ (Article 3(a) Palermo Protocol 2000).

Furthermore, the use of the wording ‘at a minimum’ means that the list is open-
ended and can be extended at the discretion of State Parties when criminalising
human trafficking in their own national criminal law. In practice, this means that an
activity might be illicit in one country but not in another, leading to inconsistencies
and varying interpretations in national legal orders (Allain 2009). The non-
exhaustive nature of this approach also resonates in regional anti-trafficking law.
For instance, the EU Anti-Trafficking Directive 201/36/EU added ‘new’ forms of
exploitation that do not appear in the Palermo Protocol definition, namely forced
criminality and forced begging (Article 2(3)).

The purpose of exploitation in human trafficking has been delineated between
three main forms: for sexual exploitation, for the purposes of labour exploitation,
and for the purpose of the removal of organs. Unfortunately, a lack of international
and regional jurisprudence means that there has been no further occasion to clarify
the scope of human trafficking for the purposes of labour exploitation. Indeed, we
only have a handful human trafficking cases from the European Court of Human
Rights (ECtHR) as a point of reference, since there has been no other engagement
from other senior courts, and although the implementation of these judgments on
human trafficking are restricted to Council of Europe (COE) State Parties, they are
regarded as providing unique guidance to states beyond the COE (Milano 2017).
Of course, an initial obstacle for the ECtHR was the absence of human trafficking
as one of the practices prohibited in Article 4 (namely slavery, servitude, and forced
or compulsory labour). Nonetheless, the Court overcame this barrier by ruling, in
Rantsev v Cyprus & Russia (2010), that human trafficking fell within the material
scope of Article 4.> The body of case law is also limited in that the main focus of
the Court has been on developing positive obligations (Stoyanova 2012; 2014;

2 There have been other cases adjudicated under Article 4, but the Court examined
compliance with positive obligations in lieu of a further elaboration of the material scope of the
prohibited practices. See, for example, L.E. v Greece (2016) and J. & Others v Austria (2017).
The same assimilation was adopted in M. ¢ Others v Bulgaria (2012) and S.M. v Croatia
(2018), where the Court reiterated that there is no need to examine the scope of Article 4
& human trafficking.
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2017) rather than interpreting the material scope of the provisions.’ With regard
to the latter, it appears that the ECtHR is unlikely to adopt such a role; however,
brief snippets of the Court’s understanding of one of these prohibited practices are
beginning to emerge: the Court clarified, in Chowdury & Others v Greece (2017),
that restriction of movement is not sine qua non for identifying forced labour
and the Grand Chamber in S.M. v. Croatia (2020) affirmed that forced labour
also includes forced prostitution (ECHR Para. 330). Regardless, it is unfortunate
that the Court itself perpetuates confusion by conflating terms, for example, the
interchanging of ‘exploitation’ and ‘trafficking’ in Chowdury and an understanding
of slavery as the ‘exercise of powers attaching to the right of ownership’ in Siliadin
v France (2005) and affirmed in subsequent case law (cf. infra Section 2.1). Overall,
scholars have expressed disappointment in the Court’s approach and reasoning
(Piotrowicz 2012; van der Wilt 2014; Milano 2017).

This paper will place an emphasis on determining the legal understanding of
exploitation in the context of labour and will use the following forms of exploitation,
listed in the Palermo Protocol, as a starting point: forced or compulsory labour
or services (hereinafter, forced labour), slavery or practices similar to slavery,
and servitude. These forms of exploitation are defined in international law and
jurisprudence, though - as discussed above and below - there is still a lack of
clarity as to how these forms are understood.

It is important to provide clarity of the meaning and scope of these forms
of exploitation and of exploitation as a concept in its own right for two reasons.
Firstly, as mentioned above, the forms of labour exploitation listed in the Palermo
Protocol definition are non-exhaustive and as a result it is possible for someone
to be exploited during their trafficking experience, but the exploitation to not be
severe enough to meet the threshold of forced labour et al. The second reason
is relevant to the understanding of the concept beyond the human trafficking
paradigm; not all labour exploitation amounts to human trafficking as reiterated by
the EU Commission in 2018 when reporting on the implementation of Directive
2011/36/EU: “The Commission notes however that not all exploitative situations
in the EU labour market are a result of trafficking in human beings’ (EC 2018).
Thus, it is possible for someone to be a victim of labour exploitation, but not
human trafficking. Although it is not the focus of this article, we must heed the
applicability of the concept of exploitation beyond human trafficking. However,
for the concept to be well understood, a necessary first step is to clarify its scope
and meaning in the context of human trafficking law.

> Indeed, Stoyanova has called for this as an alternative approach, whereby an emphasis

is placed on clarifying the material scope of the actual prohibited practices in Article 4
(Stoyanova 2014; 2017).



52 Amy Weatherburn

2. Labour exploitation in international and regional law

States have a legal obligation to prohibit and criminalise the following forms of
labour exploitation: slavery, servitude, practices similar to slavery, and forced
labour. As mentioned above, these are the forms of labour exploitation that are
listed in the human trafficking definition. In this section, the current understanding
of the material scope of these prohibited practices will be outlined with reference
to both law and jurisprudence.

2.1.Slavery

Slavery is defined in Article 1 of the 1926 League of Nations Convention to Suppress
the Slave Trade and Slavery as ‘the status or condition of a person over whom any or
all of the powers attaching to the right of ownership are exercised. The definition of
slavery is now considered to be one of customary international law. The Convention
did not go as far as securing the prohibition of slavery (de facto), but its scope was
limited ‘to bring[ing] about, progressively and as soon as possible, the complete
abolition of slavery in all its forms’ (Article 2(b)). Subsequent international and
regional treaties recognised de facto slavery as requiring an obligation not only of
abolition but also of prohibition, that is, absolute and non-derogable in nature.*
Slavery is also referred to in international criminal law in the 1998 Rome Statute
of the International Criminal Court with the offences of enslavement as a crime
against humanity (Article 7(1)(c)) and sexual slavery as a crime against humanity
(Article 7(1)(g)) and a war crime (Article 8(2)(b)(xxii)).

Notwithstanding the recognition of states” obligation to prohibit slavery, none
of the subsequent treaties elaborated on the meaning of the 1926 definition, which
as a result remains the point of departure (Rijken 2013). Therefore, the definition of
slavery and the meaning of ‘exercise of powers attaching to the right of ownership’
has required further scrutiny through judicial interpretation.

*  Article 4, Universal Declaration on Human Rights (1948): ‘No one shall be held in
slavery or servitude; slavery and the slave trade shall be prohibited in all their forms. Article
4(1) of the European Convention for the Protection of Human Rights and Fundamental
Freedoms (1950): ‘No one shall be held in slavery or servitude’ Article 8(1) of the International
Covenant on Civil and Political Rights (1966): ‘No one shall be held in slavery; slavery and
the slave trade in all their forms shall be prohibited’ Article 5 of the African Charter on
Human and Peoples’ Rights (1981): ‘Every individual shall have the right to the respect of the
dignity inherent in a human being and to the recognition of his legal status. All forms of
exploitation and degradation of man particularly slavery, slave trade, torture, cruel, inhuman,
or degrading punishment and treatment shall be prohibited. Article 6(1) of the American
Convention on Human Rights (1969): ‘No one shall be subject to slavery or to involuntary
servitude, which are prohibited in all their forms, as are the slave trade and traffic in women’
Article 5(1) of the Charter of Fundamental Rights of the European Union (2000): ‘No one
shall be held in slavery or servitude’
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Slavery jurisprudence is, however, limited. Some key cases have emerged
from the ECtHR and other regional courts, such as the Economic Community of
West African States (ECOWAS), the Court of Justice and Inter-American Court
of Human Rights (IACtHR), and the International Criminal Tribunal for former
Yugoslavia (ICTY). What follows is a chronological presentation of the evolution
of the understanding of the meaning of slavery both in relation to de jure and de
facto slavery as ‘the exercise of powers attaching to the rights of ownership’ and
the emergence of a contemporary interpretation of the ‘powers of ownership’ that
is premised upon control.

The first case is an appeal from the ICTY Prosecutor v Dragoljub Kunarac,
Radomir Kovac & Zoran Vukovic (2002). Here, the international tribunal accepted
that the traditional concept of slavery has advanced to encompass various
contemporary forms and the right of ownership is impossible due to the abolition
of de jure slavery. However, the court did adhere to the language of ‘powers of
ownership’ and interpreted this to mean the ‘destruction of the juridical personality’
of the individual in recognition of the prohibition of de facto slavery. However,
subsequent cases took a step back towards the classic meaning of de jure slavery. In
Siladin v France (2005), the ECtHR referred to a genuine right of legal ownership
that reduces the individual’s status to that of an ‘object’ — a position that was
reinforced by the Strasbourg Court in its subsequent judgment in Rantsev v Cyprus
¢ Russia (2010) and reiterated by the ECOWAS Court of Justice in Hadijatou Mani
v Niger (2008). The understanding of both de jure and de facto slavery in the 1926
Convention was again entrenched by the IACtHR in Hacienda Brasil Verde v Brazil
(2016), which recognised that the exercise of powers of ownership distinguishes
slavery from other forms of exploitation, but that it is necessary to render slavery
‘virtually meaningless.’

Significantly, a contemporary interpretation of the powers of ownership as con-
trol has emerged from the aforementioned slavery jurisprudence. First, in Kunarac
(2002), the ICTY provided a number of indicators for powers of ownership, which
were applied by the ECOWAS in 2008, including® control of movement, control
of physical environment, psychological control, and control of sexuality. The role
of control as a key feature was also touched upon in the Third-Party Intervention
of the Aire Centre in C.N. & V. v France (2012), where it was described as being
a ‘crucial common element’

More recently, the IACtHR case of Hacienda Brasil Verde v Brazil (2016) assimi-
lated the exercise of powers of ownership to ‘control as possession, by referencing
the academic engagement with the property paradigm of slavery in the Bellagio
Harvard Guidelines (2012), which state that possession is the sine qua non of
slavery, and by outlining that control over a person in such a way as to deprive

5

Reiterating the judgement of the Australian High Court in R v Tang (2008).

Other indicators include measures to prevent/deter escape, force, threat, or threat
of coercion, duration, assertion of exclusivity, subjection of cruel treatment and abuse, and
forced labour.

6
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them of individual liberty. This does not require physical restraint, but can amount
to dependency that results from other means, such as the withholding of identity
documents or wages.

2.2.Servitude and practices similar to slavery

Servitude is not defined in law (Allain 2009), but is categorised as ‘practices similar
to slavery” under Article 1 of the Supplementary Convention on the Abolition of
Slavery, the Slave Trade, and Institutions and Practices Similar to Slavery from
1956. The Convention proscribes four practices that are similar to slavery, namely
debt bondage, serfdom, forced marriage, and child exploitation. The genesis of the
Supplementary Convention emerged from the assessment of the 1926 Convention’s
failure to sufficiently capture all forms of exploitation, including those that do
not meet the threshold of exercise of powers attaching to the right of ownership.
Nonetheless, Article 1 of the 1956 Supplementary Convention does affirm that
the definition of slavery in the 1926 Slavery Convention is accurate and adequate.
To date, the only case that refers to the material scope of the four practices that
are defined as practices similar to slavery is the IACtHR case Hacienda Brasil
Verde v Brazil (2016), where the court again referred to the exercise of control that
amounted to a significant deprivation of the individual’s autonomy.

As mentioned above, servitude does not have a legal definition, but has been
included in subsequent international and regional treaties (often alongside slavery)
(Rijken 2013). In order to determine whether a situation of exploitation meets the
threshold of servitude, a three-stage test is to be applied. This test emerged from
ECtHR jurisprudence, first in Van Droogenbroeck v Belgium (1980) and followed
by Siliadin v France (2005: Paras. 123-124). The test entails i) an obligation to
provide one’s services that is imposed by the use of coercion, ii) an obligation
on the ‘serf’ to live on the other’s property, and iii) the impossibility of changing
his status (i.e. a feeling that the condition is permanent and unlikely to change).
From this jurisprudence, a hierarchy of exploitation emerges, one which has been
reasserted by the ECtHR, who stated in C.N. & V. v France (2012) that servitude
is an aggravated form of forced labour.

2.3.Forced or compulsory labour
Forced or compulsory labour was first mentioned - but crucially, not defined

- in Article 5 of the 1926 Slavery Convention.” It was not until the ILO Forced
Labour Convention in 1930 where forced or compulsory labour was defined in

7 Article 5 in fact sought the prevention of forced or compulsory labour from ‘developing

into conditions analogous to slavery. Thus, suggesting that a ‘hierarchy of exploitation’ exists
but treading lightly in view of the political stance at the time, e.g. colonisation and the need
for state-enforced labour for economic growth.
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Article 2(1) as ‘all work or service which is exacted from any person under
the menace of any penalty and for which the said person hasnot offered
himself voluntarily’ (emphasis added).

Critically, the nature of the prohibition of forced or compulsory labour has
evolved as a result of political and economic changes that emerged from both
decolonisation and globalisation (Anderson, O’Connell Davidson 2003). Initially,
forced labour was permitted under certain exceptions, namely compulsory
military service, civic obligations of citizens of a fully self-governing country,
work or service as a consequence of a conviction in court of law, work or service
in case of emergency, war, or natural disaster, and minor community services.
These exceptions took into account the role of the state in perpetuating forced or
compulsory labour as a state practice. A shift began to emerge, as can be evidenced
by the restrictions on the exceptions in the 1956 Supplementary Convention on
the Abolition of Slavery, the Slave Trade, and Institutions and Practices Similar to
Slavery in recognition of political changes (Maul 2011). More recently, the ILO
Protocol of 2014 and Recommendation No. 203 to the Forced Labour Convention
of 1930 reaffirm the definition of forced labour, but also recognise the change
in nature and form of forced labour since that time (ILO 2012). This shift in
the political understanding of forced labour is also pertinent in the European
regional response, where the European Convention on Human Rights (ECHR)
in 1950 adopted a restricted approach that recognises how certain exceptions to
the prohibition can be contrasted with the EU Charter of Fundamental Rights
and Freedoms (2000), which appears to call for an absolute prohibition, but in
fact should be understood in light of the 'negative’ definitions contained in Article
4(3) of the ECHR.

Further development on the material scope of forced labour has been left to
the courts. The provision of work or service must amount to a disproportionate
and excessive burden (ECHR 1983). In order to determine the extent to which the
situation is disproportionate, it is necessary to assess to what extent the individual’s
agency has been restricted before and during the exploitation so that there is a lack
of alternative or no real choice. The situation must be determined on a case-by-case
basis (Prosecutor v Krnojelac 2002). Ultimately, the situation is characterised by a
relationship of extreme dependence (IACHR 2016; ECHR 2017). The most recent
application of the test of proportionality was in Chowdury & Others v Greece (2017),
wherein the court took account of the undocumented status of the migrant workers
and their risk of detention as well as whether they and their lack of financial means
as a result of them not being paid their wages should be brought to the attention
of the authorities. Whilst the court produced an objective assessment, they did
recognise the need to take into consideration the individual’s personal conviction.
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3. The impact of exploitation not being defined in law

As described above, the understanding of exploitation in human trafficking law is
categorical and not definitional (Allain 2014). As a result, the Palermo Protocol
amounts to a compromise ensuring both implementation and political cooperation
and should be understood as outlining the minimum standards for Member States
to implement in their domestic legal orders (Parkes 2015). However, the non-
definition of exploitation in law means that there is still no clear understanding
of where to draw the line between exploitation and bad employment practices,
especially considering that exploitation is ambiguous and fluid in nature (UNODC
2015).

Three consequences emerge from the non-definition of exploitation that are
relevant to the subsequent exploration of the handling of labour exploitation in
domestic jurisdictions. Firstly, there is confusion and conflation between the
forms of exploitation, as noted above, in judges’ use of the terms trafficking and
exploitation interchangeably; such labelling can significantly impact victims’
rights to remedy (Chuang 2015). The second consequence is the fragmented and
inconsistent domestic implementation that results from a lack of clarification.®
Whilst there is flexibility, it is crucial that such fragmentation does not lead to an
anti-trafficking framework that fails to adhere to even the minimum international
standards, which could lead to an erosion of the severity of the crime (Rijken
2013; FRA 2015).°

The third and final issue is that the lack of clarity can lead to legal uncertainty
and ‘expansionist creep’ (Chaung 2014). The latter can be avoided by a ‘broad and
consistent interpretation of criminal offences, regardless of the label attached to
the prohibited practices (Stoyanova 2014)." However, any possibility of reaching
a consensus on the interpretation of these crimes has been impeded by a lack
of engagement with substantive clarification in law by both regional courts and
states, which has led to a ‘copy/paste’ approach at the domestic level (UNODC

8 For an analysis of GRETA country reports, including Croatia, Denmark, and Slovakia,

see Stoyanova (2014). For an analysis of domestic interpretation, see Allain (2014); For a
discussion on the domestic implementation of the Palermo Protocol with an analysis of
jurisprudence from the ECtHR, see Eriksson (2013). For a discussion of individual domestic
approaches, see Kelly (2007); Anderson, O’Connell Davidson (2003); and Coghlan, Wylie
(2011).

°  Suggestions for preventing the erosion of the crime include the application of existing
international labour standards (see Allain [2013]); the introduction of exploitation as a free-
standing concept (see the Modern Slavery Bill amendments e.g. Amendment 25 in Committee
Stage or HL, Marshalled list of amendments to be moved in committee 28.11.2014); or the
development of clear guidelines on the current understanding and identification for law
enforcement actors (see Paavilainen [2015]).

10 For more on how a lack of clarity can impact law enforcement and the protection
and satisfaction of individuals and how what is needed is consensus on the definition for
consistent interpretation rather a broad catch-all, see Nicholson (2010).
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2009; Stoyanova 2014). A lack of legal certainty on how the issue is adjudicated in
court can lead to a lack of clarity on the whole procedure for all actors (Pope 2010).
As Fiona David suggests, ‘definitions — and differences between terminology — are
the foundations of a justice system that serves all’ (David 2015); as such, we now
turn our attention to how two national legal orders criminalise and handle labour
exploitation in their adjudication of criminal cases.

4. Methodology

The qualitative comparative analysis of two national legal orders adopts a legal
positivist approach by examining the legislative evolution of the criminalisation
of exploitation and criminal case law. The aim is to examine the domestic
implementation of the international prohibition of labour exploitation in both
formal and substantive law.

The selection of Belgium and England and Wales as comparison groups reflects
two legal orders that have both undergone significant legal reform in the two
decades since the ratification of the Palermo Protocol, but which have nevertheless
adopted different approaches to criminalising the full spectrum of forms of
exploitation that are recognised in international and regional law. In Belgium,
there are no stand-alone offences of slavery, servitude, or forced or compulsory
labour. Therefore, labour exploitation is solely criminalised in the Criminal Code
as human trafficking for the provision of work or services in conditions contrary
to human dignity. Notwithstanding, as we will see in the next section, prosecution
of the offence of human trafficking for economic exploitation is, in the majority
of cases, accompanied by social criminal offences - e.g. non-payment of wages
or social security contributions - which is reflective of an anti-trafficking policy
that is grounded in social law (Vermeulen 2006: 32). In England and Wales, the
current criminal legal framework prohibits slavery, servitude, forced or compulsory
labour, and human trafficking for labour exploitation. Notwithstanding the lack of
criminalisation of stand-alone offences in Belgium, the understanding of labour
exploitation in human trafficking is broader, whereas in England and Wales, the
offence must involve an action of arranging or facilitating travel, limiting the scope
of its application.

In addition to the different approaches to criminalising labour exploitation
and the understanding of the material scope of labour exploitation, the case study
countries consist of a civil-law system in Belgium, whereby in complex criminal
cases an examining judge [juge d’instruction] may direct the investigation and deal
with pre-trial matters, and England and Wales, whose common-law system has
a judge-led pre-trial hearing whilst the trial itself involves a jury with the role of
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the judge being to provide legal directions. Thus, there is a distinction in the role
of the judge in the substantive criminalisation of labour exploitation.

The sample included cases where a judgment was handed down between January
2010 and December 2017. The choice of this timeframe is representative, in both
jurisdictions, of relevant reforms to the law that deals with labour exploitation in
the domestic legal framework, as outlined above. A total of 72 cases were analysed:
25 in England and Wales and 47 in Belgium. It important to note that there are
different levels of access to the data sources. In Belgium, the judgments are available
on the website of the national rapporteur of human trafficking. In England and
Wales, however, the judgments are not made publicly available. Therefore, once
Research Access was approved by the Ministry of Justice, the fieldwork was carried
out between April 2018 and October 2018, on the premises of 17 Crown Courts.

5. Criminalisation of exploitation in national law

As we have seen thus far, despite some jurisprudence, the legal understanding
of the different forms of exploitation lacks clarification, resulting in a number of
obstacles. However, as explained above, the non-exhaustive approach to listing
exploitation means that states are afforded discretion as to how they criminalise
exploitation in their national legal orders. As we stated in the introduction, the
failure of states to abide by their international legal obligations to prohibit slavery,
forced labour, and servitude leaves it ever more pertinent to ensure that the exact
scope of the concept is understood, allowing for legal certainty. As can be seen
below, the impact of the non-definition of exploitation in the international and
regional legal framework does have a knock-on effect when it comes to how
exploitation is reflected in national legal orders.

In Belgium, the Law of 10 August 2005" introduced the offence of human
trafficking into Article 433 quinquies of the Criminal Code, marking a shift away
from conflating human trafficking with human smuggling predominantly addressed
by immigration law. Previously, Article 77 bis of the Law of 15 December 1980 on
foreigners had combined the offences of human trafficking, human smuggling,
and slum landlords into one provision (Beernaert, Le Coq 2006; Huberts 2006;

' “Loidu 10 aotit 2005 modifiant diverses dispositions en vue de renforcer la lutte contre

la traite et le trafic des étres humains et contre les pratiques des marchands de sommeil’ [Law
of 5 August 2005 amending various provisions with a view to strengthening action to combat
people-smuggling and trafficking in human beings and the practices of slum landlords].
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Minet 2006;). In 2013, the Law of 29 April 2013'* amended Article 433 quinquies and
extended the scope and meaning of the offence of human trafficking, with a view
to ensuring compliance with and transposition of the EU Directive 2011/36/EU:

§1 The offence of human trafficking constitutes the recruitment, transport,
transfer, housing, harbouring, taking control or transferring of the control
over a person for the purposes of:

1° the exploitation of prostitution or other forms of sexual exploitation;
2° the exploitation of begging;

3° carrying out work or providing services in conditions contrary to human
dignity;

4° the removal of organs in violation of the law of 13 June 1986 on the
removal and transplantation of organs, or human tissue in violation of
the law of 19 December 2008 on the acquisition and use of human tissue
for the purposes of medical applications in humans or scientific research
5° or having this person commit a crime or a misdemeanour against his
or her will.

Except in the case referred to in 5, the consent of the person referred to
in paragraph 1 to the planned or actual exploitation is irrelevant (Article
443 quinquies Criminal Code (as amended)).

The offence of trafficking in persons has also evolved in England and Wales.
It was first introduced in 2002 as an immigration offence of Trafficking for
Prostitution (s145 Nationality, Immigration and Asylum Act 2002). The exclusion
of labour exploitation in the statute was justified because existing measures were
deemed sufficient to cover any possible exploitation of work or services (House
of Commons Library, 2003). Then in 2004, the immigration offence of Traffic for
Exploitation was introduced and encompassed the forms of exploitation listed
in Article 4 of the ECHR (forced labour, slavery, and servitude), organ removal,
or a service provided as a result of force or threat (s4 Asylum and Immigration
[Treatment of Claimants, etc.] Act 2004). Whilst the inclusion of the forms
of exploitation from the ECHR was a welcome shift, it still meant that labour
exploitation that occurred outside of human trafficking and in a non-immigration
context was not prohibited by law (Balch 2012). In 2015, all legislation relating to
human trafficking was consolidated into one criminal law provision:

(1) A person commits an offence if the person arranges or facilitates the
travel of another person (V’) with a view to V being exploited.

(2) It is irrelevant whether V consents to the travel (whether V is an adult
or a child).

2 Loi du 29 avril 2013 visant a modifier larticle 433quinquies du Code pénal en vue de
clarifier et détendre la définition de la traite des étres humain [Law of 29 April 2013 amending
the Article 433 quinquies of the Criminal Code with a view to clarifying and extending the
definition of trafficking in human beings].
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(3) A person may in particular arrange or facilitate V’s travel by recruiting
V, transporting or transferring V, harbouring or receiving V, or transferring
or exchanging control over V.

(4) A person arranges or facilitates V’s travel with a view to V being
exploited only if—

(a) the person intends to exploit V (in any part of the world) during or
after the travel, or (b) the person knows or ought to know that another
person is likely to exploit V (in any part of the world) during or after the
travel (Section 2, Modern Slavery Act 2015).

In both countries, the composition of the human trafficking offences diverges
from the international and regional definitions by only including two out of the
three constituent elements, the action and the purpose. In Belgium the means
are aggravating factors (Article 433 septies), whereas in England and Wales the
means are not listed as a constituent element, but are partially integrated into the
exploitation element. A further key distinction in England and Wales is that the
action element is limited to arranging or facilitating the travel of a person with a
view to being exploited, thus requiring the movement of a person, inconsistent
with the international and regional legal understanding.

The statutory presentation of the exploitation element of the offence adopts
an exhaustive approach, that nevertheless appears to provide for flexibility when
it comes to its interpretation. Unlike the international and regional definition,
the exploitation element in Belgium and England and Wales is categorical and
exhaustive and does not include the phrase ‘at a minimum Both countries recognise
human trafficking for the purpose of sexual exploitation, labour exploitation, and
the removal of organs; however, the offences also proscribe additional forms of
exploitation, such as forced begging and forced criminality in Belgium and securing
services by force, threats, or deception in England and Wales.

When it comes to labour exploitation, the same categorical, exhaustive approach
is adopted but does hint at some flexibility. This is especially true of the Belgian
offence of human trafficking for economic exploitation, wherein a person provides
work or services in conditions contrary to human dignity (Article 433 quinquies
§ 1(3). There is no specific reference to the forms of labour exploitation discussed
above, as it was deemed that the reference to ‘human dignity’ was sufficiently broad
to cover all forms of labour exploitation required by European and international
law (Kurz 2008; Cleese 2013). Furthermore, the intentionally broad framing of
the scope of the offence sought to encompass not only slavery, servitude, and
forced labour, but also situations where workers are paid an extremely low salary
or are required to work or live in unhealthy dangerous conditions (GRETA 2017).
The term ‘human dignity’ is not defined but seeks to determine a minimum level
of severity (CPP 2007). Guidance on the understanding of putting a person to
work in conditions contrary to human dignity has been given with a focus on
‘the enslavement or the degradation of a human being by the violation of their
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physical and mental faculties in such a manner as to be manifestly incompatible
with human dignity’ (CPP 2007; GRETA 2017).

In England and Wales, human trafficking for the purpose of labour exploitation
includes slavery, servitude, and forced or compulsory labour (s3(1) Modern Slavery
Act 2015) that are to be interpreted in accordance with Article 4 of the ECHR (s1(2)
Modern Slavery Act 2015). However, to fully grasp the (potential) scope of labour
exploitation, it is necessary to examine the provision of the Act that criminalises
slavery, servitude, and forced labour as ‘stand-alone’ offences (s1 Modern Slavery
Act 2015), i.e. situations of exploitation that do not amount to human trafficking.
It is to this provision that we will now turn.

(1) A person commits an offence if—

(a) the person holds another person in slavery or servitude and the
circumstances are such that the person knows or ought to know that the
other person is held in slavery or servitude, or (b) the person requires another
person to perform forced or compulsory labour and the circumstances are
such that the person knows or ought to know that the other person is being
required to perform forced or compulsory labour.

(2) In subsection (1) the references to holding a person in slavery or
servitude or requiring a person to perform forced or compulsory labour
are to be construed in accordance with Article 4 of the Human Rights
Convention.

(3) In determining whether a person is being held in slavery or servitude
or required to perform forced or compulsory labour, regard may be had
to all the circumstances.

(4) For example, regard may be had—

(a) to any of the person’s personal circumstances (such as the person being
a child, the person’s family relationships, and any mental or physical illness)
which may make the person more vulnerable than other persons; (b) to
any work or services provided by the person, including work or services
provided in circumstances which constitute exploitation within section
3(3) to (6).

(5) The consent of a person (whether an adult or a child) to any of the acts
alleged to constitute holding the person in slavery or servitude, or requiring
the person to perform forced or compulsory labour, does not preclude
a determination that the person is being held in slavery or servitude, or
required to perform forced or compulsory labour (Section 1, Modern
Slavery Act 2015).

Section 1 of the Modern Slavery Act 2015 - replacing Section 71 of the
Coroners and Justice Act 2009 - criminalises holding another person in slavery
or servitude or requiring another person to perform forced or compulsory labour.
This provision specifically states that ‘regard should be had to all the circumstances
when determining whether a person is being exploited’ (s1(3) Modern Slavery
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Act 2015). Crucially, this includes ‘any work or services provided by the person,
including work or services provided in circumstances which constitute exploitation
within section 3(3) to (6)” (s1(4)(b) Modern Slavery Act 2015). Thus, by reading
the provisions of the Modern Slavery Act together (namely s1(1), s1(4)(b), and s3)
human trafficking for the purpose of labour exploitation is (potentially) extremely
broad, including sexual exploitation (s3(3)), removal of organs or tissue (s3(4)),
securing services etc. by force, threats, or deception (s3(5)), and securing services
etc. from children and vulnerable persons (s3(6)).

We can see that, in both countries, the domestic legal framework is characterised
by a shift away from immigration to criminal law and with a more expansive
understanding of labour exploitation to include abusive working conditions.
However, the two jurisdictions do illustrate the fragmented approach that arises
when prohibiting human trafficking and stand-alone offences in domestic criminal
law. In addition, the scope of exploitation is broadly understood - despite a
categorical and exhaustive approach - and requires further clarification to avoid
confusion. The following analysis of criminal cases in Belgium and England and
Wales seeks to contribute to such clarification.

6. Judicial handling of labour exploitation

What follows is a brief presentation of the similarities, differences, and challenges
of the judicial handling of a ‘novel’ area of law (EWCA 2011: Para. 47; EWCA 2013)
in a domestic context that will contribute to future engagement with the concept
of labour exploitation and strengthen anti-trafficking responses.

In both jurisdictions, the domestic judges recognise that the legislature’s
objective, when criminalising these offences, is to ensure compliance with regional
obligations. However, the sources of law differ. In Belgium, the judiciary refer
to the transposition of the EU Directive 2011/36/EU (GRETA 2013; Huberts,
Minet 2014), whereas in England and Wales, the courts refer to compliance with
obligations stemming from Article 4 of the ECHR (Weatherburn 2019). As a result,
the way in which exploitation is interpreted differs. Courts in England and Wales
use the jurisprudence of the ECtHR, in particular Siliadin v France (2005), as the
main source of interpretation. The Court of Appeal in R v SK (EWCA 2011: Paras.
22 and 39) used the Siliadin judgment to interpret slavery, servitude, and forced
labour. By contrast, the Belgian judges, in interpreting the meaning of ‘conditions
contrary to human dignity, use sources that have been developed as part of the
domestic legislative process, namely the preparatory works [travaux préparatoires],
as we will see below.

Despite the different sources that assist judges in their handling of labour
exploitation, similarities emerge. For instance, the threshold of exploitation is to
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reach a ‘minimum level of severity’ that requires more than breaches of labour
law or the non-payment of wages to amount to criminal behaviour (EWCA 2011;
Liege Court 2013; 2016). In Belgium, the prohibition of human trafficking seeks
to tackle situations that are more serious than labour market abuses, such as those
that arise on the informal labour market [travail en noir] (CRB 2005). Whilst it
goes without saying that since we are focussing on the application of criminal
offences, the analysis did reveal that abuses which are more likely to be attributed
to labour law violations are taken into account. For instance, the non-payment
or withholding of wages is of great value in determining the existence of factors,
as it may point to coercion, an inability to change the workers’ circumstances,
and the involuntary nature of the work."” Thus, the non-payment or withholding
of wages is an indicator of exploitation. The case file analysis reveals that a variety
of indicators are instrumentalised by the courts in order to determine whether
or not a particular situation reaches the threshold of exploitation. In Belgium,
indicators listed in the preparatory works and other legislative guidance documents
are used to determine whether conditions related to remuneration and working
conditions are contrary to human dignity (CRB 2005). Additional guidance has
been provided by the College of Public Prosecutors in the form of indicators of
exploitation, namely displacement, identity and travel documents, the working
conditions of trafficking victims, the income of trafficking victims, accommodation,
violation of the physical integrity of victims, victims’ freedom to move, and links
with the country of origin of the presumed victims of trafficking (CPP 2004; 2007).
The analysis revealed that the judicial application of these indicators requires more
than one indicator to be present for a situation to amount to exploitation."* Overall,
the most significant factor that emerges from the judicial use of indicators is that the
focus is very much on the totality of the situation, not just the working conditions.

Judges will also pay attention to the worker/victim’s living conditions, access
to health care, and access to subsistence.

Whilst the totality of the situation of the individual is taken into account, the
criminal case file analysis reveals that there are nevertheless some differences in
the type of factual circumstances that trigger an investigation and subsequent
prosecution for labour exploitation. In England and Wales, cases predominantly

B RvS.K. (unreported, 16 March 2011) Southwark Crown Court; Rv W.C,, J.J.C., J.C.,
M.C., J.C. (unreported, 12 July 2012) Luton Crown Court, R v J.C,, J.C., M.C., W.C,, B.C.
(unreported, 19 December 2012) Bristol Crown Court, R v D.D., T.D., D.D. (unreported,
24 October 2014) Cardiff Crown Court, R v W.C,, PC,, PJ.C,, L.C. (unreported, 24 May
2016) Cardiff Crown Court, Rv H.C., M.]., C.J. (unreported, 31 August 2016) Oxford Crown
Court; Liege Court of First Instance, 14 January 2013 (14éme ch.); Mons Court of Appeal,
10 February 2016 (4éme ch.); Liege Court of First Instance, 8 February 2016 (18éme ch.). See
also FRA research findings with workers, where issues with pay were identified as one of the
main labour law violations in cases of severe labour exploitation, in FRA (2019).

" For full description of the multiple indicators used by the judiciary, see
Weatherburn (2019).
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emerge following interventions in the domestic or private domain, whereas in
Belgium, the majority of cases are identified following labour inspections of
commercial or business premises. In both countries, the nature of the businesses
involved contrast between those that operate in the formal labour market and those
that operate in the shadow economy. For the latter, these are small businesses that
are mainly run by individuals or small family units.” In both jurisdictions, the
overlap of the public and private domain leads to complex factual circumstances
that are reflected in the composition of the indictment and the offences which are
included, in addition to the offences discussed above. In Belgium, the offences
that are added to the indictment are predominantly related to violations of labour
market standards and amount to violations of social criminal law provisions
(such as illegal employment of undocumented workers, non-payment of wages,
non-payment of social security contributions, etc.)' and fraud. In England and
Wales, whilst there are some fraud offences, the indictments often include offences
against the person and sexual offences."” The latter reflects the ill and degrading
treatment that many of the victims encountered, such as having their heads shaved
(Rv W.C, J.C, ].C. [unreported 7 January 2013, 30 May 2013] Southampton
Crown Court), forced drug use (R v G.P, V., A.P. [unreported, 11 December
2015] Nottingham Crown Court), and other forms of humiliation exacted through
verbal and psychological abuse and physical and sexual assault (R v D.D., T.D., D.D.
[unreported, 24 October 2014] Cardiff Crown Court). The factual circumstances
that lead to the composition of the indictment as a whole are also taken into account
when determining the existence of exploitation and, as mentioned above, the need
to consider more than just the working conditions is recognised.

The need to assess the totality of the situation in the judicial handling of labour
exploitation in criminal cases raises a challenge that is not yet fully resolved and
may not be without further clarification by senior courts such as the ECtHR
or the IACtHR. The Siliadin judgment articulated the prohibited practices in
Article 4 as a hierarchy of exploitation when determining the nature (or existence)
of exploitation: slavery is the full control of status/condition, servitude is control of
living and working conditions, and forced labour is control of working conditions.
The same approach was followed by the Court of Appeal of England and Wales
in 2011:

> For a full description of the types of exploitation, the perpetrators and their networks,

the economic sectors, and the way in which cases were identified, see Weatherburn (2019).
!¢ The Belgian Social Criminal Code harmonised all legislation into one coherent
framework in June 2010, which comprises administrative and criminal sanctions for violations
of employment, social security, and industrial relations laws in Belgium. The code introduces
four levels of sanctions, ranging from minor violations that are not criminalised but sanctioned
by administrative fines to major violations that are sanctioned by imprisonment.
7" For a full overview of offences in criminal case analysis, see Weatherburn (2019).
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Hierarchy of denial of personal autonomy ... in descending order of gravity,
therefore, ‘slavery’ stands at the top of the hierarchy, ‘servitude’ in the
middle, and ‘forced or compulsory labour’ at the bottom (EWCA 2011:
Para. 24).

The adherence to a hierarchy of exploitation, however, does not preclude
the possibility of the different forms of exploitation being mutually exclusive.
It is possible to encounter a ‘duality of circumstances” (Allain 2013) whereby the
factual circumstances can amount to two forms of exploitation. This was applied
in England and Wales, where the indictment reflected parallel offences (requiring
a person to perform forced labour and holding another person in slavery), and not
just alternative offences (requiring a person to perform forced labour or holding
another person in slavery).

Finally, the hierarchy of exploitation is not only of relevance to determining
the nature (existence) of exploitation, but is also applicable when it comes to
determining the degree (severity) of exploitation. This became apparent when
analysing the judicial approach to sentencing. Importantly, the courts recognised
that the sentence can be higher for a ‘lesser’ form of exploitation.

Where the circumstances were broadly similar, slavery was the gravest
offence, followed by servitude, followed by forced or compulsory labour,
butit was wrong to suggest that a sentence for forced labour
would always be lower than for the other offences [emphasis
added] (EWCA 2013: Para. 23).

Both jurisdictions illustrate this - to a certain extent - in their approach to
sentencing. In Belgium the sentence cannot be dissected according to the other
offences that may be on the indictment and for which the defendant is found to be
guilty. As such, it is not known to what extent the degree of exploitation is taken
into account in the sentencing, unless explicitly stated in the sentencing remarks
as aggravating factors. Similarly, in England and Wales, whilst a defendant will be
handed a sentence for each offence for which they are guilty, the overall sentence is
then calculated depending on whether or not each custodial sentence is concurrent
or consecutive.

Concluding remarks

This article has demonstrated that there is a lack of a ‘critical mass’ of case law at
the international and regional levels (Esser, Dettmeijer-Vermeulen 2016; Gallagher
2016); therefore, further insight into the scope and meaning of exploitation can
only emerge from national jurisprudence. To contribute to this, the article has
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presented insight into how the judiciary of two European national legal orders
handle cases of labour exploitation.

Despite concerns raised in the literature of the fragmentation of the formal
prohibition of exploitation in national criminal legal orders, the substantive handling
of labour exploitation by the judiciary is nevertheless similar. In both Belgium and
England and Wales, significant emphasis is placed on the totality of the situation
(not just the working conditions) and the need for the factual circumstances to
pass a threshold of severity in order to amount to a criminal offence. However,
we have also seen how labour law violations such or delete hyphen towards end
of sentence as non-payment of wages, and the Belgian social criminal law model,
which combines human trafficking with other social criminal offences - are of
evidential importance. The use of indicators, including non-payment of wages and
other factors, also has a dual role in both determining the nature (existence) of
exploitation and assessing the degree (severity) of the exploitative circumstances.
Notwithstanding the formal understanding of labour exploitation in Belgium
as ‘conditions contrary to human dignity’ and the affirmation of a ‘hierarchy of
exploitation’ in England and Wales, there is no attempt made to further define
exploitation.

Calls for definitional clarity have been made both within the EU (2018) and
the Council of Europe (2019). In the meantime, domestic criminal law in other
European Member States is evolving, with the introduction in 2020 in the Swedish
Criminal Code of the offence of Human Exploitation (Section 1b) and ongoing
consultation in the Netherlands about the introduction of an offence of severe
labour exploitation (Ministry of Justice and Security 2020). In the absence of
clarity of the material scope of exploitation by regional courts, the insight from
domestic jurisprudence will contribute to the developments flowing from such
reforms. It will also facilitate the role of not only judges but also prosecutors, labour
inspectors, and law enforcement actors in national legal orders when confronted
with factual circumstances that may or may not amount to labour exploitation.
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kontrolom, sg zastraszani i pozbawiani wlasnych dokumentéw. Te elementy pracy przymusowej sa
dobrze widoczne wérdd jednej z grup narazonych na stanie si¢ ofiarami takiego procederu - Polakow
rekrutowanych i przewozonych do Wielkiej Brytanii. Na podstawie ich historii, w niniejszym artykule
zostaly wskazane trzy kluczowe obszary, w jakich potrzebna jest interwencja. Dwa z nich dotyczg
rekrutacji os6b z grup wrazliwych na pokrzywdzenie - 0sob bezdomnych oraz oséb majacych za sobg
przeszto$¢ kryminalng. Trzecim obszarem jest utatwienie §wiadczenia pracy tym osobom poprzez
zaangazowanie legalnych agencji rekrutacyjnych. By ulatwi¢ dyskusje nad tym tematem, w artykule
zostala przedstawiona historia, ktora wydarzyla sie niedawno, a w ktdrej 400 oséb w wieku od 17 do
60 lat zostato zrekrutowanych i wykorzystanych do pracy przymusowej w Wielkiej Brytanii przez
dwie polskie rodziny zaangazowane w przestgpczo$¢ zorganizowana.

Stowa kluczowe: handel ludzmi, praca przymusowa, bezdomnos¢, przesztos¢ kryminalna, agencje
rekrutacyjne, Operation Fort

1. Introduction

This article describes a world order where forced labour is in plain sight and
starts on the streets. Homeless people and individuals who have recently left
correctional institutions are approached on the streets of towns and cities and
are subsequently swiftly transported to places of destination. There, again in
plain sight, they are taken to legal, regulated recruitment agencies and are found
jobs. In many instances, they are employed in factories, recycling plants, and
warehouses. Although these jobs are legitimate, what happens behind the scenes
is not. The individuals have no access to their wages; they suffer psychological
and physical abuse and experience coercive control; they are threatened and their
documents are taken away from them. These clear components of forced labour
are perfectly illustrated in the increasingly observable plight of vulnerable Polish
citizens recruited and transported to the UK. Following their story, this exposé
investigates and explores three key areas where intervention is needed. Two are
related to the recruitment of exposed subgroups - the homeless and those with a
criminal past — and a third, where forced labour is facilitated through the use of
legitimate recruitment agencies. To aid the discussion of these points, the article
relies on a recent case, where a group of over 400 victims (aged between 17 and
60) were exploited by two Polish crime families. Victims of forced labour were
placed in cramped, rat-infested accommodation across the Midlands region of the
UK. However, in 2019, after the UK's largest-ever human trafficking network was
exposed through Operation Fort, the victims saw a degree of justice. Eight offenders
were convicted of slavery, trafficking, and money laundering. This article will focus
on the narrative of these victims, which encapsulates some of the key points for
intervention that policy-makers, law enforcement, civil society, academics, and
other stakeholders ought to focus on.
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Where relevant, the author includes her own experience of working with
victims, including those who were part of Operation Fort. In the years 2015-2019
the author worked at a safe house for male victims of human trafficking in the North
of England, where she provided emotional and logistical support to the victims and
had an opportunity to engage in discussions with them. In other words, the author
draws on field experience. No personal data is revealed in this article — merely the
author’s own observations and validation of findings from other reports. Indeed,
the author’s experience of working with victims and the sheer number of those
who started their journey as homeless and/or with a criminal past inspired this
article and the appeal for intervention. Otherwise, the vast majority of the article
follows a traditional legal method of analysing and commenting on the subject
at hand in order to try to solve the problem of where policy and law enforcement
involvement is needed. This method is supported by referring to academic and
government publications, scholarly comments, and case law as well as the outcomes
of studies in other disciplines.

The article is structured as follows: first, it frames the concepts of human
trafficking for the purposes of exploitation of forced labour or services, and the
independent crime of forced labour. In section three the article links these crimes
to the situation in England, in order to prepare the reader for section four, which in
turn uses a situational approach to describe Operation Fort. Section four answers
key questions in relation to the police operation of who, what, where, when, and
how. Section five uses the findings from Operation Fort to highlight key points of
future intervention in order to better prevent human trafficking and forced labour.
Building on the article, the author argues in the conclusion that policy-makers
who aim to address this crime must transcend the foci on criminalisation and
the rigid stories that have long characterised our understanding of forced labour.

A note on terminology - as per the language used in the UK, readers will see
the term ‘modern slavery’ It is acknowledged, however, that this term is seen by
many as problematic, including the author herself (Muraszkiewicz 2015). There
is a heated debate among both academics and practitioners on whether human
trafficking and slavery are synonyms, human trafficking is just one form of slavery,
or human trafficking and slavery are conceptually distinct. While it is unnecessary
to get embroiled in this debate, it is important to state that because the article relies
on a UK case and its legislation, modern slavery is used as a broad concept that
seeks to capture the offences of slavery, forced or compulsory labour, servitude,
and human trafficking.
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2. What crime is being committed?

This article predominantly focusses on two crimes: (i) human trafficking for the
purposes of exploitation of forced labour or services and (ii) the separate crime of
forced labour. Despite the clear definition of what constitutes forced labour (see
below), pinpointing the exact time/space when the crime occurs is challenging.
This results from two factors. Firstly, there is the political issue. Various political
stances view forced labour as encompassing different things, best exemplified by
the debates around sex work, with conservative groups arguing that all sex work is
forced labour (O’Connell Davidson 2015). Secondly, experiences of forced labour
- and importantly, the perception of these experiences — vary from individual
to individual and even within one individual’s story. There is a continuum of
exploitation, and sometimes it is hard to determine exactly when that border
between lawful and unlawful has been crossed (Skrivankov 2010). An individual
may work in an environment where the conditions are adequate and in compliance
with labour laws, whilst on the other end of the spectrum, an individual may
face the worst forms of treatment of workers, namely forced labour. Somewhere
between the two there are breaches such as not paying wages or not providing safety
equipment, and further down the spectrum we can add to these abuses the seizing
of documents and captivity (Skrivankov 2010). As is often argued, forced labour is
difficult to recognise. To the casual observer, situations of forced labour may appear
unremarkable. Even seasoned labour enforcement officials are not always confident
when they come across forced labour’ (Shepherd, Wilkinson 2020: 8). In addition
to this challenge, as Davies (2019: 2) described, there is a plethora of ‘everyday
labour exploitation that tends to become embedded and normalised as part of
legitimate business and supply chain practices’ In an attempt to minimise their
costs, companies engage in a race to the bottom with their suppliers, not checking
what happens to the workers and remaining wilfully blind to weak regulations.

Industry practices which hover between lawful, but distressing and simply
unlawful are common in low-wage occupations and among certain industries,
such as food packaging, warehouse work, agriculture, and recycling - which as
the following section will demonstrate, the victims identified by Operation Fort
worked in. It is also worth recalling the high levels of forced labour in criminal
exploitation, such as the cultivation of drugs (Gentleman 2017). Whilst this makes
for a dire picture now, there is hope in the recognition that the birth and survi-
val of forced labour practices is a human (business) invention (Rioux, LeBaron,
Verovsek 2020), and thus malleable to reform. The status quo can be adjusted by
sociopolitical control and regulation. In other words, we can tame the beast we
have created through a series of interventions, some of which are discussed in
this article.

However, before we engage in a broader discussion, we must turn our attention
to defining the terms used in the article. The International Labour Organization
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(ILO) defined forced labour (or compulsory work) in the 1930 Forced Labour
Convention as ‘all work or service which is exacted from any person under the
menace of any penalty and for which the said person has not offered himself
voluntarily. The definition was confirmed in Van der Mussele v. Belgium (para. 35)
and in C.N. and V. v. France (para. 73), among other cases. The Van der Mussele
case is of note for the definition of forced labour. In this case, the European Court of
Human Rights (para. 33) ruled that the word ‘labour’ should not be interpreted in
the narrow sense of manual work, but should be understood as ‘all work or service.
In November 2016 the ILO’s Protocol of 2014 to the Forced Labour Convention
of 1930 entered into force, expounding the definition of forced labour so that the
definition of ‘work or service’ included all types of work, service, and employment,
occurring in any activity, industry, or sector, including the informal economy. This
development ought to be applauded for breaking a stereotype and recognising that
forced labour can permeate even ‘respectable’ professions.

Two elements are central to the definition: (i) the threat of any penalty and (ii)
the lack of voluntary agreement. The ILO (2001) explained that “exacted under
the menace of any penalty” must be understood in a broad sense including penal
sanctions and the loss of rights and privileges. Such an interpretation of ‘menace of
any penalty’ leads to the conclusion that one would not offer themselves voluntarily.
In other words, the two elements, in effect, become one. This is further recognised
by a UNODC Issue Paper (2015: 31) on the concept of ‘exploitation, which states
that ‘work extracted through “menace of any penalty” is not voluntary’ As will be
shown below, the victims that were identified during Operation Fort perfectly fit
this definition and were therefore clearly subjected to forced labour.

Whilst forced labour can occur as an individual crime, it is also one of the forms
of exploitation detailed in the definition of human trafficking. Indeed, in many
countries there is no distinct crime of forced labour and it is often prosecuted as
part of the broader crime of human trafficking. In Poland for example, forced labour
is a notion included in the definition of human trafficking within the Criminal
Code. The Code does not delineate forced labour, and neither the Code nor any
other legal act functionalise the notion in such a way as to envisage penalties for
those who engage in forced labour. This could explain, as was argued by Wieczorek
(2018), why so few cases of forced labour are prosecuted in Poland. Moreover,
Wieczorek (2018: 85) commented that the majority of cases of forced labour regard
Poles being forced into labour abroad, and only a small number of cases concern
forced labour in Poland; in these latter cases the victims are predominantly foreign.
Of course, forced labour can be penalised under an array of labour infringements,
such as those stemming from the Labour Code or the 2012 Act on the effects of
delegating work to foreigners staying contrary to regulations on the territory of the
Republic of Poland.

Noting that forced labour is often prosecuted as part of human trafficking, it
is necessary to recall the definition of human trafficking as laid out in the 2011
EU Human Trafficking Directive. The EU definition of human trafficking is very
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similar to the one in the UN’s 2000 Palermo Protocol (supplementary to the
UNTOC) on trafficking, with the key difference being that the Directive includes a
further ‘action’: exchange or transfer of control. In addition, the Directive includes
anew ‘purpose’: begging and exploitation of criminal activities. The Recital to the
EU document also includes illegal adoption or forced marriage as examples of
exploitation. Article 2 condemns

the recruitment, transportation, transfer, harbouring, or reception
of persons, including the exchange or transfer of control over those
persons, by means of the threat or use of force or other forms of coercion,
of abduction, of fraud, of deception, of the abuse of power or of a position
of vulnerability, or of the giving or receiving of payments or benefits to
achieve the consent of a person having control over another person, for
the purpose of exploitation

and includes the following definitions:

2. A position of vulnerability means a situation in which the person concerned
has no real or acceptable alternative but to submit to the abuse involved.
3. Exploitation shall include, as a minimum, the exploitation of the
prostitution of others or other forms of sexual exploitation, forced labour or
services, including begging, slavery or practices similar to slavery, servitude,
or the exploitation of criminal activities, or the removal of organs.

The definition of human trafficking can be broken down into two sections: an
actus reus and a mens rea. The actus reus is the ‘action’ and the ‘means’ element. The
purpose element makes up the mens rea. Within the definition, the means element
is an important factor to unpack so that the reader can fully appreciate why the
individuals involved in Operation Fort truly were victims of trafficking. Notably,
the definition’s breadth wipes away any myths that victims are recruited and
forced at gunpoint to carry out work. Indeed, many victims of human trafficking
for the purposes of forced labour or services are victimised by perpetrators who
abused their position of vulnerability. As seen from the definition, a position of
vulnerability refers to a situation in which the person concerned has no real or
acceptable alternative but to submit to the abuse involved. The EU Directive does
not shed further light on what this means, but some clarification can be found in
the Explanatory Report (2005: 83) to the 2005 European Council Convention on
Action against Trafficking, which states that

by abuse of a position of vulnerability is meant abuse of any situation
in which the person involved has no real and acceptable alternative to
submitting to the abuse. The vulnerability may be of any kind, whether
physical, psychological, emotional, family-related, social, or economic.
The situation might, for example, involve insecurity or illegality of the
victim’s administrative status, economic dependence, or fragile health. In
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short, the situation can be any state of hardship in which a human being
is impelled to accept being exploited. Persons abusing such a situation
flagrantly infringe human rights and violate human dignity and integrity,
which no-one can validly renounce.

Unsurprisingly the ILO (2011: 6) has also sought to shed light on the meaning
of the abuse of a position of vulnerability, stating that abuse of vulnerability,
including

threats of denunciation to the authorities, is a means of coercion where an
employer deliberately and knowingly exploits the vulnerability of a worker
to force him or her to work. The threat of denunciation is used especial-
ly in the case of irregular migrant workers. Other instances of abuse of
vulnerability include taking advantage of the limited understanding of a
worker with an intellectual disability and threatening women workers with
dismissal or with being forced into prostitution if they refuse to comply with
the employer’s demands. As noted above, the obligation to stay in a job due
to the absence of alternative employment opportunities, taken alone, does
not equate to a forced labour situation; however, if it can be proven that the
employer is deliberately exploiting this fact (and the extreme vulnerability
which arises from it), to impose more extreme working conditions than
would otherwise be possible, then this would amount to forced labour.

This explanation renders the definition of the position of vulnerability
sufficiently broad to reflect the experiences of increasing trends in recruitment
and also the manner in which persons are then exploited and controlled. Indeed,
the extensiveness of the position of vulnerability accurately highlights the fact that
in situations of recruitment and exploitation power dynamics are a central feature,
with a wide spectrum of inequalities between the victim and the criminal. For a
person in a position of vulnerability, such as economic vulnerability, being offered
work could be a lifeline. Vulnerability is therefore connected to some form of
dependency, so often visible in narratives of human trafficking, particularly where
recruitment begins with perpetrators targeting individuals who are homeless or
have no prospect of a job due to stigma from their criminal past (more below).

For the purposes of this article, it is also important to discuss what recruitment
entails. Recruitment is the action of enlisting new people to be exploited. According
to the CoE/UN (2009: 78) study, recruitment ‘is to be understood in a broad sense,
meaning any activity leading from the commitment or engagement of another
individual to his or her exploitation. As was highlighted by the EU-funded project
Trafficking as a Criminal Enterprise (TRACE),

the trafficker needs to ‘find’ the persons s/he wants to exploit. Usually this
involves gaining the trust of the victim and drawing an attractive picture
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of the type of work on offer, the working conditions, and the salary, which
will later turn out to be (partly) false (Spapens et al. 2014).

Perpetrators tend to find a recruitment method that works for them and
then continuously pursue it, for example, using the same website for posting
job advertisements, always engaging with potential victims outside a shelter, or
recruiting through acquaintances. In other words, the modus operandi tends to
be consistent, both amongst one particular criminal group and across an array of
them. Another key thing to note, which will be seen when describing Operation
Fort, is that force in the European context is an uncommon method of recruitment
for trafficking in general. In contract in conflict kidnapping is a common form of
“recruitment’, used for example by groups such as Boko Haram.

3. Forced labour in England and Wales

Before describing Operation Fort, it is useful to shed some light on the situation of
forced labour in England and Wales (Northern Ireland and Scotland have their own
criminal law systems). England and Wales woke up to the existence of forced labour
in 2004, in the wake of the Morecambe Bay cockle picking disaster, which saw at
least 23 Chinese undocumented immigrant labourers and victims of trafficking
drowned by an incoming tide after picking cockles off the Lancashire coast. The
tragedy led to the establishment of the Gangmasters Licensing Authority (GLA),
now the Gangmasters and Labour Abuse Authority (GLAA), which characterises
itself as ‘the foremost investigative agency for labour exploitation in the UK’ They
describe their role as ‘work[ing] in partnership with police and other law enforce-
ment agencies to protect vulnerable and exploited workers. Despite their efforts,
and perhaps unsurprisingly, human trafficking for the purposes of exploitation of
forced labour or services and the stand-alone crime of forced labour continue to
be prevalent. Shepherd and Wilkinson (2020: 2) capture the zeitgeist well: ‘forced
labour persists, apparently unchecked. For perpetrators the potential gains are
enormous, the risk of punishment minimal. For victims, however, the support
is limited and fragmented. This lack of support exists against a background of
perilous employment conditions in factories, warehouses, food processing plants,
and farms and within the gig economy. The work is often characterised as dirty,
difficult, and dangerous (the 3Ds).

Though we must approach statistics on human trafficking with caution - as
they do not paint a true picture of the scale of the crime - it is interesting to note
that the UK National Referral Mechanism’s numbers for the first quarter of 2020
show that labour exploitation was the most common abuse type for adult potential
victims, whilst criminal exploitation was most commonly reported for child
potential victims. Researchers have supplemented these figures and pointed out
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that in ‘the United Kingdom ... around 80% of labour trafficking victims identified
between 2009 and 2014 came from within the EU, in particular from Slovakia,
Poland, Lithuania, Romania, Czech Republic, and Hungary’ (Volodko, Cockbain,
Kleinberg 2020: 8). Numbers such as these make it impossible to continue and
conflate human trafficking with sex trafficking alone, and as such policy and
legislation in this space are improving, a hallmark of which is the government’s
attempt to address the role that complex supply chains can play in concealing this
form of exploitation; this is enshrined in Section 54 of the 2015 Modern Slavery
Act (more on the Act below). Section 54 places an obligation on entities in the
UK that have an annual turnover of more than £36 million to annually report on
the measures, if any, that they are taking to ensure that their supply chains do not
contain instances of modern slavery.

The Act, which was hailed by the Home Office as ‘historic’ (Historical Law
2015), criminalises the offences of human trafficking, slavery, servitude, and forced
or compulsory labour. Moreover, amongst other things, it raises the maximum
sentence for said offences to life imprisonment; creates a provision for slavery
and trafficking prevention orders; forms a new statutory defence for victims who
have been compelled to commit crimes; contains protections for victims who act
as witnesses; details provisions for independent child trafficking advocates; and
establishes the office of an Independent Anti-Slavery Commissioner, to name just
a few examples.

A true test of the success of a piece of legislation is the impact it has in practice.
Notwithstanding what one may make of the term ‘modern slavery’ used in the Act
and how it is related to the offences contained within, a testament to it is the fact
that forced labour is increasingly becoming the focus of law enforcement work,
who are increasingly taking on a victim-centred approach. This is illustrated by the
#wouldyou campaign run by Manchester Police, born out of the understanding
that forced labour is difficult to recognise. As part of this campaign, the law
enforcement authority posts pictures of places such as car washes and nail salons,
which are known by practitioners and academics to be businesses with high levels
of exploitation, and in a bid to raise awareness asks the public to consider whether
they would recognise modern slavery in those places. In Manchester there has
also been an emphasis on training, which has led to a 300% increase in identified
forced labour cases (GRETA 2016). Despite this increase, identification remains
problematic: many businesses that engage in exploitation go unnoticed and many
businesses are unaware that their supply chains include modern slavery.

Brexit adds an additional layer of complication, particularly as since December
2020 there has been a points-based immigration system for all people. The
Independent Anti-Slavery Commissioner’s report (Crates 2020: 27) expressed
concern that the conditions within the UK, namely the high thresholds to obtain
a working visa and the possible capping of numbers on seasonal workers, may be
manipulated by criminals to exploit victims: ‘If there are significant labour shortages,
unscrupulous employers and organised criminals may exploit the vulnerable by
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trafficking them to the UK to work’ Brexit and its impact on migration highlight
the fact that to understand forced labour we should not consider it an individualised
phenomenon which occurs in a specific context, but we must instead situate it in
wider relations of labour, politics, social contexts, and global supply chains. Case
studies like Operation Fort, described below, offer just one window of opportunity
to better understand the crime and the spaces in which we may be able to intervene
and prevent it.

4. Operation Fort

Operation Fort lasted five years and was the largest police action in England and
Wales to focus on human trafficking, or ‘modern slavery’ in the local parlance.
The operation saw five men and three women sentenced in 2019 in Birmingham
Crown Court for a range of criminal offences, including forced labour. The network
that carried out this exploitation was described by the judge (Judge Mary Stacey
2019) during sentencing as

the most ambitious, extensive, and prolific network of interlinked
overarching conspiracies to traffic large numbers of vulnerable men (and
a few women) into the UK for the purposes of two forms of exploitation:
both labour exploitation and using them to open multiple bank accounts,
ostensibly in their name but over which they had no control.

On the streets of Poland and at the front gates of prisons, vulnerable men and
women were recruited, with the promise of decent wages and a better future in
the UK. It is alleged by the police that a group of over 400 victims (aged between
17 and 60) were exploited by two Polish crime families. Of those 400 victims,
92 were identified by law enforcement, 89 of whom were men. The Independent
Anti-Slavery Commissioner’s report (Crates 2020: 13) on this operation stated
that most of the victims

had vulnerabilities, such as being homeless, destitute or had formerly served
prison sentences. Some were addicted to drugs or alcohol. Because of their
backgrounds, many were already fearful or distrustful of the police. They
spoke little or no English and did not understand their rights.

During her work at a safe house, the author worked with many of the victims
during their time in the reflection period and was able to ascertain the accuracy
of the report through her interaction with them.

The victims did not fit the ‘ideal victim' image, which is a term coined by
Christie (1986) to reflect the expectations that society has as to what a victim
ought to look like. A perception that is deeply rooted in social stereotypes and
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falsehoods assumes that ideal victims of trafficking would be ‘those who have
been victims of extreme exploitation, are “innocent” of their own exploitation,
and agree to participate in criminal proceedings’ (Ollus, Alvesalo-Kuusi, Jokinen
2016: 59). Middle-aged male workers who ‘keenly’ migrated to England, who
suspected that the job offer seemed dubious and then ended up being exploited, do
not easily fit within the archetypal perception of victims. If we followed Christie,
we would assume that their criminal past and addictions ought to have acted as a
barrier to them receiving victim status. And yet they entered the National Referral
Mechanism. Their identification is a testament to how far law enforcement’s
understanding of forced labour has progressed. Although a caveat ought to be
made, these persons existed and were exploited in plain sight for many months
without their co-workers, managers, and - importantly for this article - recruitment
agencies noticing.

The criminals who exploited them consisted of eight individuals who were a
family network made up of parents, siblings, cousins, and friends. One of the eight
escaped the UK but was arrested in Poland and stood trial there, which culminated
in a five-year sentence. In the UK the sentences ranged from 11 years to three years.

The gangs strategy consisted of approaching people who had been exposed to
social injustices and offering them work and a chance of a new life. The victims were
told they would earn between £250-400 a week, in addition to being provided with
food and accommodation. Time was used as a pressure tactic, with victims being
told they had between a few hours to one day to decide whether they wanted to take
the offer. On arrival, the victims were placed in cramped, rodent-infested lodging
across the Midlands region of the UK (West Bromwich, Walsall, Sandwell, and
Smethwick). Some homes had no toilets, heating, furniture, or hot water, resulting
in the victims washing themselves in canals. Complaints were met with threats
or physical abuse, in one case a broken arm. “Two victims who complained about
their treatment were taken out of their house and told to dig their own graves in
the woods’ (Crates 2020: 140). ‘House spies’ — previously trafficked victims - kept
an eye on the workers. There were no locked doors and no imprisonment, but
the victims were psychologically abused by being isolated, pushed into addiction,
moved between residences and jobs, told myths about their residence status in the
UK, and forced into working consecutive shifts.

The victims were placed in jobs through legitimate recruitment agencies,
but were forced to work by their traffickers. They worked on farms, in poultry
factories, and in recycling centres; they constructed fencing and sorted parcels. The
wages that the victims were allowed to keep - if at all - amounted to a maximum
of 50 pence an hour. In order to survive, the victims relied on soup kitchens
and food banks. The traffickers confiscated the victims’ identity cards and then
registered the victims for national insurance numbers, which allowed them to
open bank accounts in the victims names with fake addresses. Traffickers also
claimed benefits without the victims’ knowledge. The criminal group made great
profits and flaunted their wealth by driving luxurious cars. The offences uncovered



86 Julia Muraszkiewicz

by Operation Fort surfaced after victims came looking for food at a soup kitchen
at a local church. There they met a Polish charity outreach worker who referred
them to anti-trafficking NGO.

Operation Fort draws attention to the plight of those particular 400 victims, but
their tale is a common one that extends far and wide. The story teaches stakeholders
key lessons: forced labour and human trafficking for exploitation of forced labour or
services are rooted in social vulnerabilities such as homelessness and past criminal
behaviour and victims work in plain sight.

5. Points of intervention

Whilst the state plays a role in ‘rescuing’ victims of forced labour, providing
them with support, and bringing the perpetrators to justice, regrettably it is also
a neglectful actor, failing to address points of potential intervention in order
to prevent the crime from happening in the first place. One can go as far as to
argue that it is culpable of fostering a climate where forced labour can flourish,
by ‘facilitating exploitation through restrictive immigration policies and minimal
regulation of labour markets’ (Davies 2019: 3). To Davies’ observation the author
also adds that the state can expedite forced labour by overlooking and not
intervening in key points that trigger the exploitation journey. It is the latter that
is the focus on this section. The positioning of the argument is based on the premise
that the state has an obligation, under numerous anti-human-trafficking laws, to
prevent human trafficking. This in turn ought to entail protecting the vulnerable
through creating and supporting policies/institutions that reduce opportunities for
exploiters to abuse - in other words, closing the gaps of vulnerability that traffickers
manipulate. This article does not naively put forward the notion that vulnerability
is a straightforward matter that can be addressed through unilateral or bilateral
intervention programmes, for example, poster campaigns providing information
on the mere existence of the risk of exploitation. Indeed, the opposite is true:
vulnerability is a phenomenon that is rooted in intersubjective relationships and
includes matters that belong not just to the individuals - e.g., one’s own psychology
- but also those of the community (more on vulnerability below). However, in an
attempt to ‘start somewhere’ this article encourages policy-makers to look at the
economic and social drivers, including poverty and the lure of employment, as
keys to how individuals get trapped in forced labour, and thus as tangible spaces
where intervention ought to take place.

So, what are the points of state involvement? They are spaces and situations
where the authority of the state and society does not protect the vulnerable, either
through a lack of capacity due to funding or through intentional neglect. They are
domains where people are isolated and go unnoticed.
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5.1. Homelessness

The victims in Operation Fort, like so many others, began their journey to explo-
itation as homeless persons. Thus, they are first and foremost victims of the state’s
inability - partly but not solely due to poor funding - to support citizens through
systems for income safeguarding, provision of accommodation and employment,
and care of mental illness and other types of disabilities. The homeless are propel-
led to victimhood by poor economic conditions, a lack of prospects, and social
instability. For those who are living on the streets or in shelters, a job offer - even
under uncertain and risky conditions - coupled with an offer of accommodation
may be too good to turn down. The author was told first-hand by victims that even
though the offers seemed uncertain at times, the choice between destitution and
a risky job offer seemed obvious. In the case of the people from Operation Fort,
they accepted the offer and thus essentially mortgaged their labour power against
a loan from the exploiter, who offered a better, potentially even more exciting
future. The terms of that mortgage, however, were riddled with traps and abuse.
Of course, not every homeless person will end up a victim, but if their path
crosses that of an offender who spots their vulnerability, the risk of exploitation
significantly increases. ‘Vulnerability’ is indeed one of the key underlying factors
behind trafficking and exploitation, and as shown above it is a key element of the
definition of human trafficking. Vulnerability can derive from social, economic,
or cultural factors, such as poverty or gender inequality. Vulnerabilities are tho-
se life events, experiences, and environmental or individual characteristics that
corrode individuals’ opportunities whilst creating openings for others to exploit
them, thus creating an imbalance of power (Goodin 1985: 195). Here we can also
draw on Sample’s (2003) work, who stated that vulnerability emanate from extre-
me dependency as a result of an inequality in bargaining power, which is clearly
visible in many cases of forced labour - particularly those that start off in the
context of homelessness. As the author wrote in a recent report, ‘in homelessness
we find a phenomenon with several overlapping dimensions of marginalization,
the consequences of which are varied but undoubtedly include a heightened risk
of human trafficking and exploitation’ (Muraszkiewicz 2020: 31). For those who
are sleeping rough, finding a place to sleep while fighting weather conditions and
relying on food banks, shelters and donations from strangers render an individual
extremely vulnerable. Other forms of homelessness which are much more hidden,
such as couch surfing, sleeping in cars, and riding night busses, are also incredibly
destabilising. Thus, a homeless person’s ability to turn away an offer of employment,
a chance for a new life, is limited. This was the case for many victims uncovered
through Operation Fort, and their tales show that economic and material motiva-
tions do remain a driver in explaining the vulnerability to forced labour.
Regrettably, information in the public domain does not tell us how many of
the 400 victims were homeless (nor how many had a criminal record - which is
important to the discussion below which addresses victims’ criminal past), but the
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observations on the prevalence of homelessness as a launch pad for trafficking are
corroborated by the conclusions of other studies. Indeed, it is worth noting that
targeting homeless persons is a systemic practice and in the UK there have been
numerous cases of local homeless persons, especially men, recruited into explo-
itation. As reported by the Joseph Rowntree Foundation (Skrivankova 2014: 7):

The ‘Connors’ case involved several members of the Connors family
who induced vulnerable British men to work for them. The victims were
vulnerable by circumstances and lifestyle (for example, homelessness or
alcohol addiction) and some had learning difficulties. They were made to do
manual labour, block-paving, and demeaning tasks while being threatened
and physically abused, having their documents withheld from them and
receiving derisory pay.

Likewise, in the UK-based police Operations Netwing, Tundra, and Helm - which
uncovered cases of forced labour - 19 of the victims

were unemployed and either living on the streets or in homeless shelters/
hostels. Many were long-term homeless and very few were in regular con-
tact with their families. None were registered as missing persons. Almost
all the victims were heavily alcohol-dependent at the time of recruitment
and three were drug-dependent (Cockbain, Brayley-Morris 2018: 134).

Despite developing evidence that homeless persons are targeted for forced
labour, there has not been enough inquiry on how human trafficking and
homelessness overlap and impact one another. This was alluded to in a recent
publication by the author:

This of course is part of a bigger problem, those aiming to prevent human
trafficking, protect its victims, and prosecute criminals are too narrowly
focused. Fighting the crime should not be defined by solely criminal law or
migration policies; it should be understood in tandem with socioeconomics,
social inequality, politics, and power disparities to name just some of the
examples. We thus need to embrace a more macro view, which requires
one to question how and why oppressions are able to occur, including how
homelessness fits into this. The story of homelessness of so many of the
Polish victims draws our attention, not just to their regretful fate, but also
demands of a reflection of the political, social, and economic conditions
that enable the possibility of exploitation of this group in the first place.
Part of the answer lies in the lack of safety nets (Muraszkiewicz 2020: 32).

Itislogical to find that where the state refuses to provide for its most vulnerable
populations, they will seek support from other areas, including criminal actors.
Their exploitation thus stems from the state’s failure to provide for its community,
making the presence of exploitation a partly political choice. An obvious point of
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intervention is to address the ‘invisible shackles’ of homelessness through social
welfare. Taking Poland’s approach to welfare as a case study, as it was the home
country of the victims in Operation Fort, we clearly see where people’s lack of
resilience to trafficking stems from. Compared against other EU countries, Poland
spends considerably more of its budget on pensions and disability expenses; it has
an average expenditure on education. However, it has alamentably low spending on
health care, support, and social security for vulnerable persons and housing benefits
- the very spending that creates a safety net for people susceptible to homelessness.
Furthermore, looking at unemployment, in 2015 Poland spent 0.6% of its GDP on
this category; moreover, with regard to social assistance for excluded persons and
housing benefits, it spent 0.4% of its GDP. This is 1.0 and 1.1 percentage points
lower, respectively, than the average in the EU-15 countries. Low expenditure
on social assistance for excluded people leads to the occurrence of a socially
marginalised group. Such people find that there is not enough help for them.
Homeless persons are unable to find help or a resolution to their vulnerabilities
within the existing system. This is layered with a belief that in countries such as
the UK or Germany one will be able to find employment or at least some level of
social security, even without knowing the language. The existing system does not
provide adequate opportunities to lift people out of their disadvantaged state. The
conclusion to this article thus emphasises the need to increase access to resources
that provide resilience against the harmful effects on well-being from economic

hardship.
5.2. Criminal justice system

Homelessness is not the only social exposure that leads people to accept dubious
offers. Another commonality, also present in the victims from Operation Fort, is a
criminal record. To put it more colloquially, they have the status of an ex-offender.
Persons with a criminal history have traditionally been reviled by society and
subjected to discrimination, prejudice, and marginalisation (Geiger 2006). They
have a socio-legal status that plays a direct role in being susceptible to exploitation,
for they face an enduring risk of poverty and rejection. Like the status of slavery
in ancient Greece and Rome, a criminal record often means effective exclusion
from social and political life. Their past is an omnipresent mark on their CV, of
which they are acutely aware. In countries of origin such as Poland, where there is
a dearth in policy on rehabilitating those coming out of prison, ex-offenders find
themselves susceptible to traffickers on account of their fractured safety net, their
vulnerabilities, and poor prospects for employment. Unlike a labourer without a
criminal past, an ex-convict is unable to easily offer her/his labour power to the
market and benefit from the fruits of the regular economy, thus making the likelihood
of unfree labour high. At the same time the state’s poor policy on integration,
so prominent in times of austerity, strengthen the traffickers’ position. Thus, in
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developing responses to exploitation, stakeholders need to look at the complex
issue underlying recruitment, such as marginalisation by way of a criminal past.

The experience of a prison sentence itself can disempower people, making them
easier for criminals to control. When leaving correctional facilities, individuals
may have new or worsened mental health issues and substance abuse problems;
they may have experienced violence, sexual harassment, and degradation (Travis,
Solomon, Waul 2001). In addition, they are often poorly equipped to re-integrate
back into society, often left with no secure long-term accommodation. In other
words, they find themselves in circumstances that are ripe for traffickers to exploit.
Their criminal past means, as with homelessness, that these individuals offer
exploiters a high reward strategy. As victims of more than one injustice, they are
unlikely to try and escape. Cockbain and Brayley-Morris (2018: 144) wrote that

such victims’ expectations, incentives to escape, and likelihood of being
reported missing could reasonably be expected to be lower than the average
person’s. This aspect of the offenders’ behaviour fits with the rational choice
perspective on crime, ... according to which offending is generally the
result of a rational decision-making process.

5.3. Recruitment agencies

Skrivankova (2017: 115) noted that ‘many of the most vulnerable workers are
not exploited at the workplace, but rather around the workplace. This was the
case for many of the victims uncovered by Operation Fort, who were working
in legitimate businesses and in jobs found through regular recruitment agencies.
‘Analysis of Operation Fort suggests that the traffickers supplied victims to at least
eight established labour agencies over several years, in many cases using normal
recruitment channels’ (Crates 2020: 16). Their exploitation took place on the
peripheries of work. The nature of their exploitation, namely the fact that it was not
their employer who oppressed them, does highlight the need for broad definitions
of human trafficking and forced labour. Such an attitude to trafficking and forced
labour acknowledges the power wielded by the perpetrators and the abuse faced
by victim and how it relates to human exploitation for profit. With regard to the
definition of forced labour and human trafficking, we should pay attention not
only to who benefits from the direct fruits of the victim’s labour - for example, a
factory owner who now has 1,000 pairs of jeans to sell - but exploitation should
be construed as the full range of benefits, including capturing the wages that the
victim has earned.

Turning back to recruitment agencies, their use is widespread across Europe,
particularly in sectors prone to exploitation and trafficking, namely hospitality,
agriculture, construction, and jobs in warehouses and factories (Andrees, Nasri,
Swiniarski 2015: 75). These sectors are highly competitive, with high turnover
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of low-skilled staff who are dependent on temporary labour. As noted by the
UNODC (2015: 5),

recruiters and recruitment agencies are especially sought in sectors where
there is a seasonal demand for workers, in situations where workers and
employers do not speak a common language, or where aspiring workers
need to travel long distances (including across borders) to reach the job
site. Companies also turn to recruitment and job placement agencies to
manage the inherent challenges related to recruitment and hiring, while
jobseekers look to recruiters to help them navigate the complex waters of
migration for employment.

Because of social, legal, and organisational failures, recruitment agencies play
a striking role in recruiting and employing potential victims. Traffickers bring the
victims to the agencies, register them, and provide bank accounts over which they,
the traffickers, have control. To elaborate, the victim is first made to open a bank
account, into which the wages that they earn are then deposited, but they have
no control over it, since all the documentation, cards, and passwords are held by
the trafficker. In her work with victims of labour exploitation, the author heard
from the victims that they did not even know which bank they had accounts in.
Once registered with an agency, the victims are placed in jobs, where they may
be employed on a flexible basis, including zero-hour contracts. The agency does
not directly exploit persons in many instances, but its administrative failures and
bureaucratic oversights, rather than deliberate fraud, play a part. Central to this,
as mentioned, is the fact that the wages go to the traffickers. Skrivankova (2017:
110) found that labour agencies are under pressure to provide cheap and quick
labour, which means that ‘they often adopt practices in the grey area between
legality and illegality ... they are one step removed from the workplace, and so it
is harder to trace responsibility’

Noting this modus operandi, it is paramount that agencies are sensitive to their
role in the supply chain of victims of forced labour and exercise a high degree of
scrutiny. The same is true for the state. Operation Fort revealed a crucial point
of intervention for disrupting the survival of forced labour, namely the need for
further diligence from recruitment agencies. As always in measures to tackle human
trafficking, everything starts with training. All staff involved in recruiting labour
for sectors prone to exploitation ought to undergo training on spotting signs of
potential abusive behaviours. Further, as part of increased diligence, recruitment
agencies should undertake numerous checks. These may include checking whether
wages for different workers are being paid into the same bank account or whether
numerous workers are providing the same address or phone number and next
of kin. Perhaps their responsibility ought to stretch as far as checking worker
welfare through follow-up interviews, visits to workplaces, and/or home visits.
On this latter recommendation, while acknowledging its potential for impact
and achievements, it would be unwise to overlook the challenges, obstacles, and
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resistance to such an onus. The private sector has a tendency to shy away from
such schemes and obligations, since they demand much and offer little in return.
Thus, unless these duties are enshrined in law - e.g. labour law - they are unlikely
to be adopted. Efforts to help mitigate the risks should thus include legislation and
policies that clarify the role of labour recruiters and extend their role to monitoring
in order to spot fraudulent or abusive behaviour. Labour Inspectors also ought to
monitor recruitment agencies that provide labour in sectors prone to exploitation,
blacklisting those known to have neglected their duties. Such a law would add more
work but is worth considering, for if recruitment agencies are one of the actors at
the centre of forced labour, this article submits that their involvement will allow
for a more systemic approach to addressing the true context of exploitation.

Although this was not the case in Operation Fort, it is also a common story that
agencies can be responsible for elements of exploitation, and Skrivankova (2017:
115) noted that the most commons forms of exploitation that a person experiences
from agencies include a lack of freedom of choice over accommodation, which
is tied to the job; unlawful wage deductions; the agency not paying tax, despite
assuring workers they have done so; and an obligation to purchase overpriced
services, such as transport or clothing.

6. Conclusion

This paper represents the beginning of the development of some ideas, not the
polished end-product. Nonetheless, it notes that the journey of an individual
worker is pierced with a chain of activities that eventually lead to their exploitation
and thus the eradication of their dignity. Starting off, offenders increasingly using
recruitment tactics that prey on a person’s vulnerability in connection with their
homelessness and/or their criminal past. This is followed by a relationship with
the trafficker/exploiter that is characterised by an imbalance of power. Here the
trafficker/exploiter abuses and controls the victim, and this goes unnoticed by poor
checks in recruitment agencies that make this control easier. In scrutinising these
aspects, we are able to better understand the factors that contribute to exploitation
and to consequently identify points of intervention. Activities to raise awareness
amongst the homeless population and those leaving correctional facilities are some
of the obvious solutions. Training staft who work in prisons and homeless shelters
is another. A further recommendation emanating from this paper is to include
progressive legal/policy changes that acknowledge the role recruitment agencies
play in the victims’ stories.

However, ultimately, the state needs to invest in its people and in society to
wash away their vulnerabilities. It is nothing new to claim that access to income is
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essential for ensuring that basic needs are met: shelter, clothing, and food. Access
to income support can provide individuals with more resilience, which in turn
should increase their ability to turn away offers made by traffickers. Of course, the
utopian state of a society without vulnerabilities is unlikely, but welfare programmes
ought to be designed to empower individuals so as to ensure their physical and
psychological toughness. An increase of programmes that ensure the agency and
bargaining powers of individuals so that they do not accept dubious offers ought
to be a priority.
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pracownikéw jednodniowych i zezwalata na wydanie wobec nich czasowych nakazéw opuszczenia
miejsca, ale takze karanie ich grzywna za popelnienie wykroczenia administracyjnego. Warto postawic
pytanie, czy ta nowelizacja miafa sens w kontekscie zamiaru ustawodawcy, ktérym bylo zapobieganie
wyzyskowi i promowanie legalnych uméw o prace? Inng wazna kwestig jest to, czy kwestie pracy
0s6b w szarej strefie mozna zredukowa¢ do uznania jej jedynie za ,,problem spoleczny”? Pracownicy
jednodniowi oferujg wlasng prace pracodawcom, ktérzy nierzadko pozbawiaja ich uzgodnionego
wynagrodzenia. Praktyka ta jest powszechna i sktania do postawienia pytania, czy takie wyzyskujace
warunki pracy mozna traktowac jako handel ludzmi i pracg przymusowa? W niniejszym artykule
pytania te zostaly poddane analizie w oparciu o rozmowy z pracownikami jednodniowymi i wywiady
przeprowadzone z réznymi osobami w jednej z monachijskich dzielnic.

Stowa kluczowe: pracownicy jednodniowi, rynek pracownikéw jednodniowych, wykorzystanie
pracownicze, praca przymusowa, handel ludzmi, delegalizacja

1. Introduction

Even before the free movement in the European Union was extended to EU citizens
from Bulgaria and Romania in 2014, a day labourer market—comprising people
mainly from Bulgaria - was already established in the southern main station district
of Munich. At first unnoticed, this market attracted negative attention in the local
media for the first time in August 2013. Since then, the city of Munich, the police,
and the customs authorities have been concerned with the day labourer market,
which is located at a narrow and busy intersection near shops and restaurants.
The market is a nuisance to the local traders, and a constant source of complaints
coming from them. The day labourers feel stigmatised by the local traders and
criminalised by the police. In August 2019, the crowding-out pressure for day
labourers increased due to a change in the law on illegal employment (see Act to
Combat Undeclared Work and Unlawful Employment). Subsequently, Section 5a
of the Act forbids ‘a person to offer his or her labour as a day labourer in a public
space within a group setting in a way that is likely to facilitate undeclared work or
illegal employment to demand an illegal offer of labour by soliciting or accepting
such an offer’ (own translation). Pursuant to Section 5a of the Act, violations may
result in orders of temporary expulsion and bans on entering.

The day labourers accept jobs with changing employers to ensure the livelihood
of their families living in Bulgaria. In Munich, they offer their labour for around
nine euros an hour, (Landeshauptstadt 2019: 19) and perform mostly simple jobs
in the construction, cleaning, and catering trades in the city and surrounding
areas. The term “day labourer” is associated with the idea of short-term, illegal
employment. In reality, many day labourers not only work for several hours per
day, but also take up longer-term and legal employment (Riedner 2019: 64). Often,
they do not want to settle in Germany, and see themselves as seasonal workers.
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In addition to raids by customs and police checks, various social assistance
services can be found nearby. Aa early as 2010, a nongovernmental organisation was
formed, and since then has supported day labourers in conflicts with authorities,
the police, and employers (Initiative 2016). In 2015, the municipality set up an
advice café near the labour market especially for the day labourers. The advice
café serves as a central contact point for EU nationals in precarious employment,
and the social workers offer counselling, information, and qualification services.
Support is particularly needed when employers withhold all or part of the wage
and ignore their social security obligations.! Without health insurance, the people
concerned are dependent on the medical services of social institutions. At this
point, different practices appear in a labour market that is characterised by both
the autonomy to accept jobs and multiple exploitation. This makes it difficult to
determine whether these practices of exploitation match the characteristics of
the offences of human trafficking with the purpose of forced labour (Section 232
Criminal Code), of forced labour (Section 232b Criminal Code), or of exploitation
oflabour (Section 233 Criminal Code). Before this question is examined in detail,
an overview of the relevant offences in Germany and the available police criminal
statistics are given.

2. Legal framework in Germany

In its current version, human trafficking has been in force since October 2016 in
Section 232 of the Criminal Code (see Act to Improve Action Against Human
Trafficking and to Amend the Federal Central Criminal Register Act and Book
VIII of the Social Code), and replaced the previously applicable offences of ‘traf-
ficking in human beings for the purpose of labour exploitation’ (old version:
Section 233 Criminal Code), and ‘promoting trafficking in human beings™ (old
version: Section 233a Criminal Code). The amendment served to implement the
EU Directive (2011/36/EU) on preventing and combating trafficking in human
beings and protecting the victims (and replacing Council Framework Decision
2002/629/HJA), for which the implementation deadline had already expired in
April 2013. The essential regulatory content of the former ‘trafficking in human
beings for the purpose of labour exploitation’ is now covered by the newly created
offence of ‘forced labour’ in Section 232b of the Criminal Code and ‘exploitation of
labour” in Section 233 of the Criminal Code (Vogeler 2018: 69-70). The difference
between the latter offences is that forced labour criminalises the act of causing

! Since the Coronavirus pandemic, the day labourers remaining in Munich have become

even more dependent on social assistance due to the lack of available work. For this reason,
the municipality expanded the free overnight shelter on the outskirts of the city to round-
the-clock service.
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a person to perform forced labour, while exploitation of labour criminalises the act
of exploiting someone’s labour itself (Bundestagsdrucksache 2016: 39). Exploitation
of labour has a lower level of punishment than forced labour. This is due to the
lesser unlawful content: whereas forced labour is based on an unfair influence over
the victim’s will to engage in or continue such employment, exploitation of labour
consists in the mere exploitation of such a situation (Bundestagsdrucksache 2016:
39). The legal interest of these offences is the personal freedom to dispose of the
labour force (Eisele 2019a: par. 9; Eisele 2019b: par. 1).

In line with the EU Directive, the German offence of human trafficking
comprises the acts of recruiting, transporting, transferring, harbouring, or receiving
another person. These acts are carried out by certain means for the purpose of
exploitation, ‘by taking advantage of that person’s personal or financial predicament
or helplessness on account of being in a foreign country’ (German Criminal Code).?
This therefore encompasses the means ‘abuse of power or exploitation of the need
for protection’ mentioned by the EU Directive (Bundestagsdrucksache 2016:
24).> Human trafficking using any other means mentioned by the EU Directive
has an increased level of unlawful content, and these means include force, threat
of serious harm, deception, abduction, gaining physical control, or encouraging
a third party to gain physical control (Section 232 (2) Criminal Code). If the victim
is under 21 years of age, such an act constitutes human trafficking, regardless of
the means used (Section 232 (1) Criminal Code). Thus, the German legislature
opted for a higher level of protection than that provided for in the EU Directive
and other international regulations. The forms of exploitation (Section 232 (1)
(1-3) Criminal Code) are also aligned with the EU Directive. In particular, Section
232 (1) (1) (b)) of the Criminal Code is of interest because of the purpose of the
exploitation through employment.

According to the legal definition (Section 232 (1) Sentence 2 Criminal Code),
exploitation through employment (Sentence 1 (1) (b)) pertains to ‘if the employment,
in serving the ruthless pursuit of profit, takes place under working conditions which
are strikingly different to those of others performing the same or a similar activity
(exploitative employment)’ (German Criminal Code).* The required disproportion
is striking if the working conditions are obviously completely inappropriate when
viewed as a whole. Not all working conditions must be worse: it is sufficient if this
applies to an essential working condition (Renzikowski 2017a: par. 64). The wage is
the most important indicator of a striking disproportion, and this is in comparison
with the statutory minimum wage (Renzikowski 2017a: par. 65). Following the

2 The translation was provided by Prof. Dr Michael Bohlander and is completely revised

and regularly updated by Ute Reusch.

> This seems questionable with regard to the ‘abuse of power’ (Biirger 2017: 176); apart
from this, a position of vulnerability’ pursuant to the United Nations Protocol to Prevent,
Suppress, and Punish Trafficking in Persons, Especially Women and Children [the Palermo
Protocol] is criticised (e.g. Bergelson 2019: 199-215).

*  Translation provided by Prof. Dr Michael Bohlander.
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Federal Court of Justice’s landmark decision on usury in 1997, the two-thirds limit
was established, according to which a striking disproportion existed if the wage
fell below the standard wage by one third (FC] 1997; FLC 2009). However, the
legislature tightened the limit to half in the recent reform on human trafficking
without further reason; since this limit has not been reflected in the law, one may
be curious whether the jurisdiction will follow it (Renzikowski 2017a: par. 66).
In case an employer does not register foreign labourers for social security, the
striking disproportion results from the need to prove their claim against the social
security authorities. In particular, their illegal employment would be revealed:
this could have a negative impact on their residence status and be sanctioned
as an administrative offence (Renzikowski 2017a: par. 67). Accordingly, it is not
necessary for the contract of employment to be valid. Consequently, it covers those
cases in which the contract is invalid, so that it includes the illegal employment of
temporary labourers (Eisele 2019: par. 36). Therefore, day labourers in the Munich
station district who do not have a lawful contract can still be subject to exploitation
in the sense of human trafficking, forced labour, or labour exploitation.

Problems arise with regard to other provisions. An adjustment is required
with regards to usury, (Section 291 Criminal Code) especially in relation to labour
exploitation, the provisions of the Law on Temporary Work, and the Act to Combat
Undeclared Work and Unlawful Employment (Petzsche 2017: 245). In particular,
the relationship between usury and the employment of foreign nationals without
residence permits who are victims of human trafficking or forced labour (Section
10a Act to Combat Undeclared Work and Unlawful Employment) remains unclear:
this offence has a much lower punishment than human trafficking and forced
labour do (Petzsche 2017: 245). In contrast to this, the day labourers in the Munich
station district are EU citizens and are usually allowed to stay in the city. Before
the Munich day labourer market is discussed, police registered data on human
trafficking, forced labour, and labour exploitation will be addressed.

3. Police registered data concerning labour exploitation and
beyond in Germany

In Germany, the Federal Situation Report on Human Trafficking annually provides
information on the situation and development of the phenomenon, based on
reports from the state criminal investigation offices on recently concluded police
investigations (Bundeskriminalamt: 2019). In 2018, a total of 21 investigations
into labour exploitation were concluded; the numbers had almost doubled since
the previous year, with 11 investigations taking place in 2017 (Bundeskriminalamt
2019: 19). As 2017 and 2018 were the first years following the amendment to
human trafficking in the Criminal Code, police investigations were conducted
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pursuant to the old or the new offences, depending on the date of their initiation
(Bundeskriminalamt 2019: 20). In both years, the majority of police investigations
fell under the new legislation, with 10 new legislation, and 3 old legislation
investigations in 2017, and 19 new legislation and 4 old legislation investigations
in 2018 (Bundeskriminalamt 2019: 20-21). Monitoring over a five-year period
reveals small ups and downs in the number of cases concluded, rising from 11 in
2014 to 19 in 2015, and dropping down to 12 in 2016. As such, we cannot yet
deduce any trends in further development under the new legislation.

While 180 victims were identified in only 11 investigations in 2017, this number
dropped to 63 victims identified over 21 investigations in 2018 (Bundeskriminal-
amt 2019: 21). Over a five-year period, the average number of victims identified
per year was 74, and in this sense, 2017 produced a remarkably high number due
to conducting two broad investigations. Most of the victims identified came from
Ukraine (27 victims), with the next most from Vietnam (9 victims) and Hungary
(8 victims); no victim was a German national. In contrast to sexual exploitation,
the vast majority of identified victims were male (54 victims, 85.7%). Similarly,
suspects were largely male, with the police identifying 22 men out of 27 suspects
in 2017 and 22 men out of 30 suspects in 2018 (Bundeskriminalamt 2019: 22).
In 2018, German nationals had the greatest share of suspects identified (7), fol-
lowed by 4 Vietnamese suspects, and 3 Russian and Romanian suspects. They
often seemed to be employers and/or exploiters, and some were recruiters or
people providing accommodation. The police mainly found labour exploitation
in the construction sector and the catering industry (Bundeskriminalamt 2019:
21). Work for parcel services and in slaughterhouses is also known for exploitative
labour conditions (Servicestelle 2020), but the Federal Situation Report provides
no data on police investigations in these areas. During the Covid-19 pandemic,
health authorities detected the virus frequently among workers in slaughterhous-
es; the virus brought their precarious working and living conditions into public
awareness (Reimer 2020).

Although the police registered data on human trafficking is reliable, the small
amount of data presented is disappointing. Therefore, the so-called ‘dark figure’
of unreported or hidden cases is probably very high and the significance of police
statistics on the phenomenon rather low (Albrecht 2019: 37-39). The situation is
even more difficult in the area of labour exploitation: the individuals concerned
are often unaware of their victimhood, and third parties misjudge their appalling
working conditions (Haverkamp 2018: 785; Bundeskriminalamt 2019: 19). Due to
victims’ lack of awareness and unwillingness to report, detection primarily depends
on the frequency of police checks. Aside from the police, customs authorities are
responsible for inspections concerning undeclared work and unlawful employment
(Section 2 Act to Combat Undeclared Work and Unlawful Employment).
In summer 2019, an amendment forbidding day labourer markets came into
force in Germany (Section 5a Act to Combat Undeclared Work and Unlawful
Employment). The customs authorities are not only responsible for inspections,
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but also for issuing a temporary sending-off or a prohibition of access against day
labourers who infringe the prohibition of day labourer markets.

4. Illegalisation of day labourer markets

The aforementioned reform of the Act to Combat Undeclared Work and Unlawful
Employment worsened day labourers’ potential to offer work. According to the
newly inserted Section 5a, a person may not offer his or her labour as a day
labourer in a public space from within a group in a way that is likely to facilitate
undeclared work or illegal employment; soliciting or accepting such an offer
also constitutes an impermissible offer of labour. The explanatory memorandum
to the Act contains the definition that a day labourer ‘is someone who is not in
a permanent employment relationship, but who offers his labour, as a rule with
changing employers, at short notice for a temporary period for payment and is
not continuously® employed (Section 27 (3) (1) Social Code Third Book)’ (own
translation; Deutscher Bundestag 2019: 49). This definition does not go far enough,
because in practice the employment relationships are more diverse and also include
longer-term contracts. The ban on offering and demanding labour was also based on
the risk of exploitation for job seekers, especially for job seekers without a residence
permit (Deutscher Bundestag 2019: 49). Day labourer markets are recognised
as places which enable undeclared work and unlawful employment (Deutscher
Bundestag 2019: 49). Violations against the ban constitute administrative offences
for day labourers and employers. Day labourers may be fined up to 5,000 EUR
for offering such labour (Section 8 (2) (6) in conjunction with Section 8 (6) Act
to Combat Undeclared Work and Unlawful Employment) and employers up to
30,000 EUR for demanding such an offer (Section 8 (2) (7) in conjunction with
Section 8 (6) Act to Combat Undeclared Work and Unlawful Employment).
During the legislative process, the new provision was met with considerable
concerns. Critics argued that the intended closure of day labourer markets does
not help those affected by it: due to their desperate living conditions in their home
countries, many day labourers have no choice but to look for work in public to
ensure a living for their families (Fudge 2018; DAV 2019: 5; KOK 2019: 6). If they
are not offered other job opportunities or support, a displacement of the problem
is to be expected (KOK 2019: 6). Apart from this, proper employment relationships
are also negotiated on the day labourer markets. Otherwise, it cannot be excluded
that several persons may be forced to offer their services there and thus become
victims of human trafficking with special rights (KOK 2019: 6). Furthermore,

> ‘Employment is not continuous when it is limited to less than one week by its very

nature or limited in advance by an employment contract’ (Section 27 (3) (1) Sentence 2 Social
Code Third Book).
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there were concerns that the administrative offence of demanding may impede
investigations into human trafficking, as investigators may be already satisfied
detecting the administrative offence (KOK 2019: 7).

The prohibition, which has been in force since summer 2019, also relates to
Munich’s day labourer market. But already in 2016, the reform of human trafficking
had already led to changes in police practice. Since the end of 2017, the police
have been increasing overt and covert checks on day labourers, both at the day
labourer market and at their sleeping places, and have not found evidence of
human trafficking—no recruitment, control, or force against the day labourers has
been found (Landeshauptstadt 2019: 18-19). Although the presence of persons
or larger groups is generally allowed in public spaces, the police monitor the day
labourer market by increased police presence on patrols, as well as by keeping in
regular contact with nearby businesses and institutions (Landeshauptstadt 2019:
19). The customs authorities gained more powers from the amendment to the
Act to Combat Undeclared Work and Unlawful Employment in 2019. Since then,
they may temporarily expel a person who violates the prohibition of unlawful
offer from a place, or temporarily forbid him or her to enter a place (Section 5a
(2) Act to Combat Undeclared Work and Unlawful Employment). As a result,
the customs authority has carried out more controls on the day labourer market
(Landeshauptstadt 2019: 20). However, the police do not consider controls at
the day labourer market to be meaningful and prefer checks at the workplace,
where the employer is responsible (Landeshauptstadt 2019: 19). The customs
authorities recognise the need for social support for day labourers, and are calling
for an interagency solution (Landeshauptstadt 2019: 20-21). More recently, the
municipality has tried to improve the living situation of day labourers and other
homeless people: since April 2019, there has been a year-round overnight shelter,
a new clearing house for people without health insurance, financing both the
Migration and Work Information Centre, and socio-pedagogical support for
German courses (Landeshauptstadt 2019: 23-24).

5. The situation of day labourers in Munich’s train station
district

Following the legal and factual framework, the empirical findings on day labourers
in Munich’s train station district are now at issue. Previous research on day
labourers in Munich referred to a self-organised labour market that supports
both the initiation of exploitation and the resistance against it (Riedner 2019:
64-65). The question of whether there is human trafficking, forced labour, or
labour exploitation has not yet been explored. This also applies to the joint research
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project ‘Safety in Train Station Districts (SiBa)}® in which this question was only
pursued later during the interviews. Within the project, a survey of the safety
situation and safety perceptions from different perspectives was conducted using
various research methods (statistical data, citywide population survey, interviews,
walks, and observations).

The following information is based on three talks (whilst walking) with nine
day labourers, interviews with three social workers and two businessmen, and four
ad hoc interviews with staff from shops and hotels. Nearly all the people concerned
have a migrant background; the interviews were held in Turkish and/or German.”
Semi-structured interviews included narrative elements and selected topics derived
from the findings of a previous citywide population survey (Przyborski, Wohlrab-
Sahr 2014: 126-132). In addition, ethnographic interviews were conducted with
day labourers, tradespeople, customers, and residents (Striibing 2013: 100-102).
The qualitative content analysis of Mayring (2016) was chosen because the previous
empirical and theoretical knowledge allowed the development of a category system.
The categories provided information about how the interviewees perceived the
public space in the station district and its safety, who included or excluded whom,
and how they legitimised social and spatial inclusion and exclusion.

In the case study, the day labourers in Munich came from the same area in
Bulgaria, and usually know each other well. They belonged to a Turkish-speaking
minority, which is despised in their homeland and exposed to various forms of
discrimination. Their families still lived there, and most of them did not want to
migrate to Germany. Several day labourers had experience with work in other
major German cities, or even in other European countries. They preferred to stay
in Munich because there are far better chances of getting temporary jobs, although
the living conditions are worse: many day labourers lived on the streets, depended
on the social aid of welfare as the city is expensive, and had poor health. Due to the
discrimination in their home country, they had no connection to Bulgarians, or
even former day labourers living in Munich. Past day labourers who had detached
from the day labourer market sought to distance themselves from their former
peers.

The day labourers had experienced considerable hostility from the Turkish
community in the train station district. The Turkish tradespeople excluded them,
and resented the fact that external observers perceived the day labourers as Turkish
due to them speaking the same language. The Turkish community regarded them
as criminals or social deviants. Women especially felt unsafe to go past groups of
10 to 15 men occupying the entire pavement. As a whole, most of the inhabitants

6

Funded by the Federal Ministry of Education and Research from August 2017 until
December 2020; more information available at: https://uni-tuebingen.de/en/faculties/law/
lehrstuehle-und-personen/lehrstuehle/lehrstuehle-strafrecht/stiftungsprofessur/haverkamp-
rita/research-projects/siba/ [17.11.2020].

7 Thanks to my assistants Kaan Atanisev and Ina Hennen for carrying out the interviews;
the interviews were transcribed and analysed with MAXQDA.
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and the tradespeople (publicly) ranted about them and maligned them. Occasion-
ally, it was emphasised that there had been no incidents with the day labourers, like
violence or other crime. Residents and employees near the day labourer market felt
disturbed by the noise and the smell of cigarettes, alcohol, and garbage through
their open windows. Further conflicts would arise from day labourers sitting on
stairs, and in the entrance areas of the surrounding houses. The day labourers
themselves did not feel accepted as equal citizens, but rather like unwelcome guests.
They were not invited to events in the neighbourhood and were chased away from
shops, even if they had previously bought something to eat there. Since the day
labourer market still existed, several businesspeople were considering leaving the
intersection or the train station district. From their perspective, the municipality
tolerated the day labourer market, reinforcing the feeling among them and their
customers that the day labourers can just do as they please.

Otherwise, shop keepers and hotel owners profit from day labourers, because
shop keepers need customers and hotel owners want cheap cleaning staft. Several
tradespeople understood the day labourer market as a crime scene for evasion
of social security contributions and called for special powers for the police and
municipal security services. This blame was primarily directed at employers and
disregarded the fact that day labourers are often victims of their employers. All of
the day labourers reported being deprived of their wages at least once. Turkish and
Croatian employers in particular were noted for not paying them correctly. The day
labourers did not understand why they are exploited and badly treated by ‘their
own people. With German employers, there would be far fewer problems. Residents
repeatedly noticed disputes between the day labourers and their employers about
the correct payment of wages. Despite this, many day labourers appeared to be
illiterate, and therefore did not know for certain what they signed in the cases of
a written contract, and whether the verbal agreements and the actual working
hours did not match. In court, they then have difficulty proving this. However,
various employers would like to hire the day labourers as legal workers, but often
fail because of language barriers and missing documents from the day labourers.

The day labourers receive support at the advice café of the Information Centre
for Migration and Work. During the daytime, they are able to rest and even sleep
there in the case of shift work, meet each other, and get advice on different matters,
in particular on the employers who have cheated and exploited them. The advice
café provides information about work opportunities and helps them to find
proper employment in cooperation with the Federal Employment Agency; this
was accomplished in 18 cases in 2017. Some day labourers need more support
because they find themselves in further trouble when the police or the municipal
security service pick them up drunk near the main train station, in spite of the
ban on alcohol in the surrounding area. The police then send them off, but several
day labourers do not understand the order for lack of German and for illiteracy in
the case of a written order in Turkish; these infringements are then subject to an
administrative fine. Therefore, some of these individuals might find themselves in
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avicious circle of poverty and debt. Local tradespeople established somebody from
a private security service to be a ‘guide’; this was first financed by the municipality
and later by themselves. This guide is a Bulgarian who also speaks Turkish, the
language of the day labourers. According to the local tradespeople, his task is to
de-escalate the situation at the day labourer market and to mediate between the
day labourers and the tradespeople. The interviewed business people valued both
the advisory café and the guide as useful measures.

6. Discussion

One interviewee from a social institution said

I have observed so often that beggar gangs ... are always at the same place
... atacertain time, ... someone goes by and collects the money from them
and gives them something to eat. I have observed this so often. These are
... gangs and there is somebody ... [keeping] the people under pressure.

From observing this every day, the interviewee’s suspicion has been strengthened
that the begging in the train station district is organised and that the beggars are
victims of those who profit from it. Consequently, there are hints that beggars might
be victims of human trafficking, forced labour, or exploitation of labour (Section
232(1) (1) (c)), Section 232b (1) (3), Section 233 (1) (2) Criminal Code), though
the police have no further evidence for this assumption. Such concerns for the day
labourers were not expressed in the interviews. However, the term ‘exploitation’ was
often used, though it remains unclear what the interviewees exactly meant by this.

Before going into more detail about exploitation, we will first explore the
background behind day labourers leaving their homeland. The mostly male day
labourers receive poor education and vocational training in Bulgaria. Given the
unfortunate economic situation, and being in a minority on the receiving end of
multiple levels of discrimination, they have no prospects for employment, so they
seek success abroad. They live with their families in precarious conditions and
wish to provide a decent living for them. The fact that Munich is a location with
good job opportunities has spread by word of mouth. Most of the day labourers
seem to know each other because they lived in the same region of Bulgaria, and
many of them have closer ties as friends or relatives. These relationships also
facilitate the decision to seek temporary or longer-lasting work in Munich, as
they are still connected with peers who share the same background at home and
the same experiences in Munich. Although the living conditions force them to
leave their country, their decision appears to be based on free will. They are aware
that life is very hard in Munich, but at least they are able to make a living for their
families. Several of them have tried their luck in other German cities, or even in
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other European countries, but prefer to stay in Munich due to better employment
prospects. At this point, no signs of human trafficking concerning recruitment in
Bulgaria can be traced, and the same applies to their journey to Munich and to
other German and European cities. They are solely responsible for their transport
or transfer, travelling either together in groups or alone. They have connections
at these different places, but they decide themselves where to go and where to
stay for job seeking. Once again, human trafficking by transportation or transfer,
harbouring, or receiving another person does not seem to be an issue here.

A lot of day labourers have no fixed abode and no health insurance during
their stay in Germany. To save money, they spend their nights in parks or in a huge
emergency shelter located in Munich’s suburbs. They are not entitled to benefits
under the relevant German benefit system, unless they have been in the country
for five years and are capable to earn a living (Section 7 (1) Second Book of the
Social Code). The five-year period begins with registration as a resident in the
population register. Lacking a registration, most of them therefore do not acquire
the right to receive benefits after five years. When day labourers seek a job or have
a rest, they meet on the streets in the train station district or in various welfare
institutions. At most of the welfare institutions, they receive social assistance in
numerous matters.

Support is provided, especially for problems with employers who pay too little
or even withhold wages.® Conflicts of this kind occur frequently between employers
and day labourers; sometimes these disputes go to the labour court, where day
labourers are reliant on social and legal support. The mere absence of a residential
address prevents day labourers from asserting their rights (Borgards 2006: 158-
159). According to research on the mobilisation of rights, the affected persons who
exercise their rights greatly depend on mediating bodies; in particular, legal agents
are able to provide them access to legal institutions and to represent their interests
(Wrase 2013: 9). This function is fulfilled by a nongovernmental organisation
that supports day labourers in conflicts with employers and in the labour court
(Initiative 2016). In the labour court, it is difficult to prove the withholding of wages
because not only it is one statement against another statement, but the employer
also has a better starting position in terms of credibility and assertiveness (Riedner
2015: 4-5). It is easier for the employers to claim the opposite if the agreements
were only made orally or if the signed employment contract does not correspond
to the hours worked. Hence, a great disparity between de jure and de facto existing
rights can be observed (Lockwood 1996: 537; Cyrus, Kip 2014: 35).

However, it is not uncommon to find longer-term and relatively secure employ-
ment relationships. Yet some day labourers are missing the necessary documents
for a secure job because they simply do not have them or the documents have been
lost or stolen. As unskilled workers, day labourers are mainly active in low-wage

8 Section 266a of the Criminal Code criminalises withholding wages and salaries. Due
to the focus on human trafficking, forced labour, and labour exploitation, the offence is not
discussed in detail here.
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sectors such as construction, cleaning, and catering. The terms of employment in
these areas are diverse, ranging from extremely low wages and a lack of labour
rights to secure employment with fair salaries.

Nevertheless, the low-wage sector, especially when combined with the day
labourer market, is vulnerable to exploitative conditions. The hiring of temporary
workers ensures high profits for employers because manpower is extremely flexible
and only creates costs when needed (Riedner 2019: 65). Even if these employment
relationships entail considerable disadvantages (e.g., homelessness and no health
insurance) for the day labourers, they are able to quit bad jobs immediately and
to find a new occupation just as quickly (Riedner 2019: 65). However, all of the
day labourers who were questioned had already experienced exploitation several
times, particularly with regard to their wages. The question arises whether this
exploitation amounts to an ‘exploitative employment” (Section 232 (1) Sentence
2 German Criminal Code).

The required striking imbalance is given if this is easily obvious to a person
familiar with the relevant factors; this means that the working conditions must
be completely unreasonable compared to other employees (Eisele 2019a: par. 40).
In case of an imbalance, it does not matter whether the wage seems to be appropri-
ate from the victim’s point of view (Eisele 2019a: par. 39). Most of the sectors where
day labourers are usually employed are subject to a minimum wage (Section 1 Act
Regulating a General Minimum Wage), that is the reference point to determine
the striking imbalance. While the case law demands an undercutting of at least
one third of the minimum wage or the usually paid collective wage (Eisele 2019:
par. 40), the legislature has considered an undercutting of half of the minimum
wage in recent legislative materials (Deutscher Bundestag 2018: 28), which means
a worsening for day labourers (Petzsche 2017: 242). Several day labourers told the
police that they earn around nine euros gross per hour (Landeshauptstadt 2019: 19),
which was in line with the minimum wage in 2019 (€9.19 gross per hour pursuant
to Directive to Adjust the Level of the Minimum Wage®). The day labourers’ state-
ments from the interviews are vague, so that a striking imbalance is undoubtedly
affirmative if the wage is withheld completely. In other cases, concerning unpaid
overtime or underpaid wages, more precise information is required to determine
a striking imbalance. Likewise, the required employer’s ruthless pursuit of profit
might be certain only in the cases of withholding wages. In the context of human
trafficking and forced labour, the police neither found any recruiting and control,
nor coercion against the day labourers (Landeshauptstadt 2019: 19).

Following on from this, if there is an exploitative employment, the question
is posed as to whether it constitutes forced labour (Section 232b Criminal Code)
or exploitation of labour (Section 233 Criminal Code). While forced labour
criminalises the initiator, exploitation of labour follows forced labour and penalises

?  Since 1 January 2020, €9.35 Euro gross per hour pursuant to the Second Directive to

Adjust the Level of the Minimum Wage.
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the profiteer of the work performed. The act of forced labour is such that the
offender causes the victim to engage in exploitative employment. Therefore, the
initiative of the victim is not enough; rather, the perpetrator must be the driving
force for creating the exploitative employment (Renzikowski 2017b: par. 20). In this
regard, there are doubts about the day labourer market: according to descriptions,
the employers often have a choice between several job-seekers who advertise their
qualities and express a desire to work for them. Negotiations on wages and working
hours also take place on an individual level. However, day labourers tend to accept
worse working conditions and lower wages if they have been waiting for a job for
a long time. Yet, the act of causing does not seem to be dominant due to the day
labourers themselves offering their labour.

A more worthwhile investigation is that of the exploitation of labour. According
to this offence, an employer is punishable if he or she accepts the offer of a person
who is in a personal or financial predicament, and/or who is helpless on account
of being in a foreign country, to employ him or her under exploitative conditions
(Renzikowski 2017c: par. 16). There is a personal or financial predicament if the
person concerned is in a serious but not necessarily life-threatening need or distress
of a personal or economic nature (Deutscher Bundestag 2018: 24). Therefore, the
victim might be limited in his or her options to decide and act (Eisele 2019a: par.
14). A predicament can be assumed in cases of distressing poverty and poor social
conditions in the home country of the person affected, and also in cases of personal
circumstances, such as needing to earn a living for their family (Eisele 2019a: para.
15). In their home country of Bulgaria, the day labourers are unemployed and
have no occupational prospects; they live with their families in oppressive poverty
and bad social conditions. Their only way to assure a decent life for their family is
to go abroad and earn a living with jobs that do not require training. In addition
to there being a clear case for predicament-level helplessness, simply being in
a foreign country can also be considered in cases where the victim is not able to
escape exploitative employment because of the particular difficulties of being in
a foreign country, given the specific situation, and his or her personal abilities
(Deutscher Bundestag 2018: 25). Cases of such helplessness are language or com-
munication difficulties, no knowledge of the living conditions or possibilities for
legal protection, as well as financial problems caused by being a foreigner (Eisele
2019a: par. 18). The day labourers are often illiterate, have no mastery of the Ger-
man language, and are not able to assert their rights before the court. Nevertheless,
the question arises whether the day labourers are helpless, considering the support
amongst each other and their ability to quit a bad job and quickly find a new one.
It can be argued that the day labourer market not only enables exploitation, but
also allows the day labourers to oppose it (Riedner 2019: 65).

It follows from the above that it is difficult to determine whether there are
crimes related to human trafficking committed against day labourers. In some
cases, hints are found that some employers might be punishable for the exploitation
of labour when they withhold wages, or pay insufficient wages due to the day
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labourer’s financial and personal predicament and/or helplessness on account of
being in a foreign country. Considering that the analysis is based on a case study,
more information is needed.

7. Conclusion

Very little knowledge exists about human trafficking with the purpose of labour
exploitation and/or forced labour in Germany. The Federal Situation Report has
an anecdotal character, noting that the dark figure is huge, but well-founded
methodological estimations are lacking. Apart from that, human trafficking is an
intricate offence due to its preparatory nature that is both difficult to identify and
to prove. The phenomenon

is a triangle with a complex interplay between its constituent points: first
an alleged reality, second a concept (‘human trafficking’), and third several
legal regulations ... [However,] a clearly defined phenomenon does not
seem to be in the background. Whereas the legislation in relation to some
other kinds of crimes identifies and labels the wrong clearly, in the case
of trafficking, the criminalisation is more of a constitutive act constructing
[emphasis in the text] - through the choice of elements — a wrong” (Haver-
kamp et al. 2019: 2, 5).

Most empirical studies focus on (the purpose of) sexual exploitation (KOK
2011:47), and only a few empirical studies give explorative insights into the subject
(Cyrus etal. 2010; KOK 2011; FES 2015; Mitwalli 2016; GIHR 2018: 5). Counselling
centres with a focus on labour exploitation have been very well-frequented for years
(GIHR 2018: 5). Workers from Eastern Europe complain about wages being far
below the minimum wage and degrading accommodations (GIHR 2018: 5). Due to
the increased numbers of Covid-19 infections, the working and living conditions
of harvesters and workers in slaughterhouses entered the public spotlight in the
spring and summer of 2020. In the course of this exposure, politicians committed
themselves to better protecting foreign workers in the low-wage sector (Plaf$ 2020).
So far, however, it is not clear which improvements in the working and living
conditions of the people concerned will result. Labour exploitation is multifaceted
and happens in many different places. One place of labour exploitation concerns
the day labourer markets, and for this study the one in Munich particularly.

According to the case study, the Bulgarian day labourers are a Turkish-speaking
ethnic minority in the main station district of Munich, and they are confronted
in their home country by massive discrimination. They are less educated than
the average Bulgarian population, and illiteracy is not infrequent amongst them.
At home, they have no opportunities in the job market, and they live with their
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families in poor living conditions. To go abroad is the only way for them to make
a living for their families in Bulgaria. Largely men of working age, joined by a few
women, seek jobs in other countries and stay where they find plenty of work.
The day labourer market in Munich mainly consists of people who come from the
same Bulgarian town and know each other quite well. They are familiar with one
another and support each other as much as possible in Munich. Due to the scarce
and expensive situation on the rental market, they try to save money in Munich
and live on the streets, relying on welfare offers. Despite their precarious living
conditions at home, they are not recruited or transported by human traffickers
from Bulgaria to Munich or other areas. They decide themselves to leave the
country and know roughly what they are getting into, and so there are no signs
of human trafficking.

The employment and working conditions are heterogeneous in this case study:
few of them succeed in obtaining a steady and well-paid occupation, most of them
have different jobs of varying durations. Usually, they carry out simple work in
the construction, cleaning, and catering industries, which belong to the low-wage
sector. Their hourly wage often approaches the minimum wage. Nevertheless,
there is continuous dispute between day labourers and employers about wages
after the work is performed. All day labourers have had negative experiences
with employers who either did not pay at all or paid less than agreed. In these
cases, they do not get what they are entitled to. Only a few, mostly supported
by German social workers or volunteers, try to enforce their claims in court,
which is difficult in view of the verbal contract between the employee and the
employer and the structural imbalance between them (GIHR 2018: 5). In cases
of no or too little payment, it is suspected that the employer may have committed
exploitation of labour if he or she took advantage of the day labourer’s personal
or financial predicament or helplessness on account of being in a foreign country.
However, many questions remain open so that there can be no satisfactory answer
as to whether exploitation of labour took place. In this regard, on the one hand
there is a need for further research, and on the other hand for more targeted law
enforcement. In this context, the illegalisation of the day labourer market seems—as
often criticised—counterproductive, since the employers remain in the shadows
and only have to fear a few controls in the workplace.

Labour exploitation is a high priority for the Group of Experts on Action against
Trafficking in Human Beings (GRETA). Although in their second evaluation
round concerning the implementation of the Council of Europe Convention
on Action against Trafficking in Human Beings by Germany (GRETA 2019: 61)
GRETA recognised progress with regard to identifying human trafficking for the
purpose of labour exploitation, they still considered immediate action. When it
comes to preventing labour exploitation, there should be training for all actors
of law enforcement, efforts to raise awareness among both the public and the
foreign workers, and cooperation with trade unions, civil society, and the private
sector, amongst other improvements (GRETA 2019: 62). Additionally, GRETA
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recommends increased efforts to promote and fund further research (GRETA 2019:
64). The case study of day labourers confirms these conclusions and also reveals the
need for more awareness concerning labour exploitation among the day labourers
themselves as well as all other actors in the main station district of Munich.
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Abstract: According to official crime statistics, a total of 36 registered forced labour crimes were
committed in Hungary between 2013 and 2019. Forced labour (Section 193 of the Criminal Code)
was a separate statutory offence in Hungary between 1 July 2013 and 30 June 2020. In 2019, nearly
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summarised and shown in this article following a statistical review. Based on the cases we examined,
it can be said that the typical victim has alcohol problems, is homeless and unemployed, elderly, and
in extremely poor health, and has below-average intelligence. In terms of their gender, there was a
significant number of men. The victims of forced labour and the crimes committed against them are
even more hidden, even more difficult to detect and to prove than acts of sexual exploitation. These
people are a ‘hidden population; and statuses such as ‘tenant” or ‘distant relative’ obviously do not
reveal the true situation to police officers arriving on the scene. It is possible that this situation has
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Abstrakt: Jak podaja oficjalne statystyki dotyczace przestepczosci, w latach 2013-2016 na Wegrzech
zarejestrowano 36 przestepstw zwigzanych z pracag przymusowa. W okresie od 1 lipca 2013 r. do
30 czerwca 2020 r. czyn ten byt odrebnym przestepstwem uregulowanym w art. 193 wegierskiego
kodeksu karnego. W niniejszym artykule zostaty przedstawione wyniki przeprowadzonych analiz -
statystycznej, jak i socjologiczno-kryminologicznej dotyczacej charakterystyki 40 przypadkéw ofiar
pracy przymusowej. Na ich podstawie mozna stwierdzi¢, ze ofiary tego rodzaju przestepstwa to osoby
majace problem z alkoholem, bezdomne, bezrobotne, ktérych stan zdrowia mozna okresli¢ jako zly,
a poziom intelektualny jako niski. Zwykle to osoby w podeszlym wieku. Wsrdd ofiar przewazajg
mezczyzni. Ofiary pracy przymusowej trudno jest zidentyfikowaé, a popelnione przeciwko nim
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przestepstwa trudno wykryc. Jest to jeszcze trudniejsze niz w przypadku przestepstwa wykorzystania
seksualnego. Ofiary pracy przymusowej stanowia bowiem ,,ukryta” grupe. O ich faktycznej sytuacji
trudno dowiedzie¢ si¢ chocby funkcjonariuszom policji w trakcie interwencji na miejscu zdarzenia,
ato z uwagi na fakt, ze ofiary przedstawia sie jako dalekich krewnych lub osoby podnajmujace miesz-
kanie. Niewykluczone, ze sytuacje takie trwajg wiele lat, a informacje o nich nie docieraja do wiadz.

Stowa kluczowe: praca przymusowa, wykorzystanie, statystyki przestepczosci, ofiary

Introduction

Forced labour is not a new phenomenon in Hungary, although we have very little
knowledge of it. We collect the data and we have regulations that follow interna-
tional expectations; a dismissive narrative, however, is typical from the authorities:
‘this isn’t our problem, ‘it only exists abroad, ‘Hungary is just a transit and source
country.

First of all, we have to emphasise that to overlook forced labour is not a ‘Hunga-
ricum’; we can read the same in the literature from Ireland to Canada and beyond
(Doyle et al. 2019; de Vries 2019; Ricard-Guay, Hanley 2020; etc.).

Critical studies on trafficking have also highlighted that the common conflation
of human trafficking with ‘sex trafficking’ has led to other types of human trafficking
being overlooked, particularly trafficking for forced labour. This has been true in
terms of research and both public and political attention to the problem. However,
consequently, this conflation of trafficking with sex trafficking has also translated
into less-developed responses in the field of trafficking for forced labour (Ricard-
Guay, Hanley 2020: 290).

Regarding labour trafficking, the lack of information and research has resulted
in low visibility and little consideration and, in turn, an under-identification of
cases by law enforcement (Ricard-Guay, Hanley 2020: 290).

The National Institute of Criminology (OKRI), founded in 1960, is the
academic research and training centre of Hungary’s Prosecution Service. This
means that the researchers of OKRI have the opportunity to analyse documents
from prosecution proceedings. At OKRI, Petronella Deres and I conducted a study
entitled ‘Characteristics of human trafficking cases: A criminal, criminological,
and sociological evaluation of exploitation’ in 2019.

The phenomenon of forced labour had not been examined by document
analysis and on a sample of this size before 2019. These results could help to paint
a more nuanced picture of forced labour in Hungary and they point out that more
such research is needed, particularly in order to monitor new legislation.

In this study a presentation of the Hungarian legal environment follows an
international overview of the subject. The aim of this paper is to present the
Hungarian situation and the results of empirical research on forced labour, official
statistical data along with the findings of the document analysis.
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1. International outlook

According to the International Labour Organisation (ILO), in 2016 40.3 million
people fell victim to modern slavery worldwide: 24.9 million for forced labour and
15.4 million for forced marriages (Global Estimates of Modern Slavery: Forced
Labour and Forced Marriage 2017: 9-10). That is, 5.4 out of every 1,000 people
are victims of modern slavery in the world. One in four victims is a child (Global
Estimates of Modern Slavery: Forced Labour and Forced Marriage 2017: 5).

In the European context, the most common form of exploitation is ‘sexual,
making up over half (56%) of the registered victims of trafficking in human beings
in the EU28 for 2015-2016. One quarter (26%) of registered victims were trafficked
for labour exploitation, while 18% were victims of ‘other’ exploitation (Data col-
lection 2018: 55). This distribution shows a shift from previous data: according to
the data from 2010-2012 for the EU28, the majority (69%) of the victims of human
trafficking were for sexual exploitation, with a further 19% for labour exploitation
and 12% for other forms of exploitation (Data collection 2018: 55). This means
that labour exploitation has increased over the past ten years.

Trafficking for the purpose of labour exploitation was reported as the second-
most common form of exploitation in the EU27 in 2017-2018, with 15% of the
registered victims in the EU27 being trafficked for forced labour, followed by ‘other’
forms of exploitation (15%) (Data collection 2020: 16).

Member States were requested to provide data on all forms of exploitation,
including those categorised as ‘other’ forms of exploitation: criminal activities,
forced begging/use for begging, domestic servitude, benefit fraud, and removal of
organs. The findings of the data collection indicate that, in the EU28 in 2017-2018,
trafficking for criminal activities accounted for 11% of the forms of exploitation
that came to the attention of the registering organisations, followed by domestic
servitude (5%) and forced begging/use for begging (1%) (Data collection 2020: 16).

In the EU28, the main forms of exploitation of victims of trafficking with EU
citizenship in 2017-2018 were sexual (53%), followed by forced labour (18%) and
other (25%) (Data collection 2020: 28).

Definitions

Different terms exist in connection with labour exploitation—forced labour,
trafficking for labour exploitation, and modern slavery; they are sometimes used as
equivalents, but that is misleading. The most difficult to define is labour exploitation
(Ollus 2015; Lodder 2020: 1364), and the boundary between forced labour and
labour trafficking is unclear (Rijken 2011; Plant 2015: 154); this is also perhaps
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one of the reasons for the phenomenon being less a focus of attention from a legal
perspective.

The ILO states that

clear and precise definitions are fundamental to the measurement of
social problems, their trends, and potential change. By carefully defining
a problem, it is possible to quantify its extent, understand whether it
decreases or increases over time, and assess whether policies have an impact.
Some problems are easier to measure than others, and the consensus is
that measuring forced labour, trafficking, and slavery—including sexual
exploitation—poses many challenges. The hidden nature of the problem,
political sensitivities, and ethical considerations make it very difficult to
implement verifiable surveys (Profits and poverty 2014: 3).

The definition of forced or compulsory labour from the ILO ‘is all work or
service which is exacted from any person under the threat of a penalty and for
which the person has not offered himself or herself voluntarily’ (ILO Forced Labour
Convention No. 29 1930).

ILO has launched a new programme called Ending Forced Labour by 2030,
which was published in December 2018. This focuses on the 2014 Forced Labour
Protocol and Recommendations No. 203, which are the latest updated documents
of the ILO’s 1930 Forced Labour Convention. In this publication, the ILO sought
to present the phenomenon globally in four areas: prevention, protection, redress,
and enforcement. The new Protocol establishes the obligations to prevent forced
labour, protect victims, and provide them with access to remedies; it emphasises
the link between forced labour and trafficking in persons. In line with Convention
No. 29, the Protocol also reaffirms the importance of prosecuting the perpetrators
of forced labour and ending their impunity (ILO standards 2016: 3).

Recommendation No. 203, which supplements both the Protocol and Con-
vention No. 29, provides non-binding practical guidance concerning measures
to strengthen national law and policy on forced labour in the areas of prevention,
protection of victims, and ensuring their access to justice and remedies, enforce-
ment, and international cooperation (ILO standards 2016: 4).

The Forced Labour Protocol (Article 1(3)) explicitly reaffirms the definition of
forced labour in Convention No. 29 and confirms that it encompasses situations
of trafficking in persons for the purposes of forced or compulsory labour (ILO
standards 2016: 5).

The European definition of trafficking is provided in European Union Directive
2011/36/EU on preventing and combating trafficking in human beings and
protecting its victims, with a transposition date of 6 April 2013. Exploitation
shall include, as a minimum, the exploitation of the prostitution of others or other
forms of sexual exploitation, forced labour or services, including begging, slavery,
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or practices similar to slavery, servitude, or the exploitation of criminal activities,
or the removal of organs (following the definition in the Palermo Protocol).

Other international legal concepts such as slavery, situations comparable to
slavery, forced labour, and servitude address situations that can be qualified as
labour exploitation, but since 2000 these concepts have not garnered the same
international attention for explaining the phenomenon of labour as the Palermo
Protocol (Ollus 2015; Lodder 2020: 1362). Domestic servitude is considered a
form of exploitation for forced labour. Forced begging or use for begging means
the exploitation of begging, including the use of a trafficked dependent person
for begging.

The victims of forced labour are not the same as those in the trafficking in
human beings, in which ‘archetypical victims [are] mainly imagined to be young
women and girls, vulnerable and naive and readily falling prey to trafficking’
(Haverkamp 2019; Ricard-Guay, Hanley 2020: 289). The United Nations Office
on Drugs and Crime (UNODC) delineates the differences between victims of
trafficking in persons and populations affected by forced labour and/or slavery:
trafficking victims may be exploited for purposes other than forced labour or
slavery, enumerated in Article 3(a) of the UN Trafficking in Persons Protocol.

While forced labour requires coercion or threat of punishment, in the
context of trafficking in persons, victims can be trafficked by other means,
including abuse of power or a position of vulnerability. For minors, the
consent is always irrelevant in the determination of a trafficking case. The
term modern slavery has recently been used in the context of different
practices or crimes such as trafficking in persons, forced labour, and
slavery, but also child labour, forced marriages, and others. The common
denominator of these crimes is that they are all forms of exploitation in
which one person is under the control of another (UNODC 2016: 15-16).

In cases of human trafficking, extreme violence is the typical modus operandi.
According to Ricard-Guay et al.,

such sensational representations of trafficking in human beings leave more
complex issues of human rights violations and labour exploitation in the
shadows. Trafficking in human beings does not always involve psychical
violence, physical confinement, and situations of being ‘enslaved. Some
forms of exploitation that do not fall within trafficking or forced labour defi-
nitions may be perceived as being residual and even tend to be normalised,
thus creating a ‘hierarchy of suffering’ (Ricard-Guay, Hanley 2020: 290).

Exploitation for labour purposes may occur in the domestic sector or family-
owned businesses, for example, far from organised crime networks—this was true
in the cases we studied as well (Ricard-Guay, Hanley 2020: 290-291). Such people,
who are forced to work day and night without any payment, are mostly a ‘hidden
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population’; they do not have families or a workplace and they are alone, which
means they feel they do not deserve any help or better circumstances.

The economic situation, its changes, and the unemployment rate are all linked
to forced labour as a social phenomenon. Economic growth in Eastern Europe
remains robust in international terms, although the pace of expansion is expected
to decelerate over the next couple of years. Output growth in 2018 is estimated at
2.7 per cent, which should gradually decline to 2.3 per cent in 2020. In particular,
the sub-regional unemployment rate is forecast to remain just below 5 per cent in
2019 and to decline to 4.8 per cent in 2020. This reduction is broadbased across
countries in the sub-region, with the unemployment rate expected to decline in
Bulgaria, Hungary, Poland, Slovakia, and—to a lesser extent—Romania and the
Russian Federation (World Employment 2019: 52).

In Eastern Europe, both extreme and moderate working poverty have been
virtually eradicated. Nevertheless, measures of relative working poverty—i.e. the
proportion of people earning below 60 per cent of the median income—reveal
that this is still a problem, especially for those with temporary contracts and the
self-employed. For instance, the share of temporary workers at risk of working
poverty is above 20 per cent in Bulgaria, Cyprus, and Hungary; it remains just
below 10 per cent in Poland and Slovakia. It is among the self-employed, though,
that the incidence of working poverty is highest, with rates exceeding 50 per cent
in Bulgaria and Hungary (World Employment 2019: 54).

2. Human trafficking and or forced labour in Hungary

Hungary is a small country in the heart of Europe. The total population is nearly
ten million and according to the estimates in the Global Slavery Index 2018,
36,000 people live in a situation of slavery in Hungary (Global Slavery Index 2018).
According to some in-depth interviews with experts,

Hungary is primarily a source or transit country rather than a target coun-
try of labour migration. Furthermore, latency is also assumed to be a
crucial problem in this area. Hence, most of the experts referred to cases
of Hungarian citizens exploited either in Western European countries or
in Hungary (Bodrogi, Simonovits 2014: 4).

The Labour Code (Major laws 2020) regulates the age limit of all persons
entering an employment relationship as employees: they must be at least sixteen
years of age. In addition, during the school vacation period, an employment
relationship may be entered into by a person of at least fifteen years of age pur-
suing full-time studies in elementary, vocational, or secondary school (Bodrogi,
Simonovits 2014: 8).
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Trafficking in human beings and forced labour is in the Special Part Chapter
XVIII of the Criminal Code (Offences Against Personal Freedom). Under Section
192 of the new Criminal Code (enacted 1 July 2013), the legal definition of ‘traf-
ficking in human beings’ retained the previous provisions from the old Criminal
Code (sale and purchase), and at the same time complemented them with rules
that included trafficking with the purpose of exploitation as a new element:

(2) A person who, for the purpose of exploitation, sells, buys, exchanges,
transfers, takes over, recruits, transports, accommodates, hides or, for
another person, acquires another person, shall be punished by imprisonment
for one to five years.

In cases when the offence in question is perpetrated by a criminal organisation,
the maximum punishment can be increased to ten years’ imprisonment.

It needs to be stressed that the issue of labour exploitation is only mentioned
as part of the implementation of the relevant directives into the national
legal system, and the issue is given no special attention in terms of
governmental plans or actions (Bodrogi, Simonovits 2014: 12).

This statement was true before 2020. Between 1 July 2013 and 30 June 2020,
the offence of forced labour was provided for by Section 193 in the Criminal Code:

(1) Any person who forces another person by taking advantage of his
vulnerable situation, or by force or by threat of force, to perform work
against his will, is guilty of a felony punishable by imprisonment of one
to five years. (2) The penalty shall be imprisonment of two to eight years
if the crime of forced labour is committed: a) by tormenting the victim;
b) by causing a significant injury of interests; or c) against a person under
the age of eighteen years (Windt, Deres 2020: 150).

The main element of exploitation is the attempt to benefit from abusing the
position of a victim brought into or kept in a vulnerable position. In this respect,
the benefit does not exclusively refer to financial benefit; it denotes any type of
benefit, advantage, or advantageous position that is gained by abusing the position
of the victim (Bodrogi, Simonovits 2014: 8).

Child labour is addressed in Section 209 of the Criminal Code. It states that any
person who a) violates the statutory provisions on employing persons under the
age of eighteen years or b) employs a third-country national who has not attained
the age of eighteen years and does not hold a permission to carry out gainful
activities is guilty of a felony punishable by imprisonment for up to three years.
In our research of forced labour cases, we did not encounter any child victims.

Major steps were taken in the fight against human trafficking and forced labour
in 2020. After the four years of the last Strategy, Hungary’s National Strategy against
Trafficking in Human Beings (2020-2023), and the action plan on measures to
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be implemented in 2020-2021, was adopted in February 2020 by Government
Decision No. 1046/2020 (II. 18). In this strategy there are some important steps
to support the victims of human trafficking.

In the beginning of 2020, three major amendments were also made to Act C
of 2012 on the Criminal Code. The legal definitions of trafficking in human beings
(Section 192) and forced labour (Section 193) were merged—this constituted a
reasonable simplification of their regulation, since they are conceptually parts of
the phenomenon. (This is a significant change, but in the end of 2020 we do not
yet have information on the application of this section.) At the same time, the
maximum penalties have increased since 1st July 2020: the offence described in
the standard case is punishable by imprisonment of up to 5 years instead of 3 years.
Knowingly utilising the services or other activities of victims of human trafficking
and forced labour will become punishable as well (New anti-trafficking 2020).

Although labour trafficking and exploitation are crime problems (de Vries
2019:209), the difference between the legal (regulation) and the social phenomena
should be highlighted (Scarpa 2020). Forced labour or labour exploitation as a
social phenomenon is not new: stronger, more powerful individuals tend to take
advantage of their superior position over weaker individuals and put to them work
and exploit them. It is new that this is increasingly less tolerated by international
organisations, states, and—fortunately—local communities. However, it depends
on the community or society as to how sensitive it is and how much it turns a blind
eye. This social phenomenon exists, and criminal law tries to control it, but it has
no effect on the underlying causes; it only gives a symptomatic response, which
in many cases turns out to be insignificant.

The number of crimes is influenced by three things: macroeconomic factors
(as mentioned above), demographic changes/characteristics, and technological
innovations (Kerezsi, Pap 2017: 545). In connection with labour exploitation, the
economic and demographic factors are very important: poverty, unemployment
rates, and the situation of minors.

According to research by the Central Statistical Office of Hungary (KSH),
the unfortunate fact is that ‘we spend only 19% and 12% of the EU average on
alleviating unemployment and social exclusion, respectively’ (Magyarorszag 2019:
178). These are extremely low figures which could be linked to trafficking in human
beings and forced labour.

The Central Statistical Office has also been conducting research into poverty
since 2010, based on a common EU indicator system. Through this, we can also
form a picture of the number of people living in relative income poverty and
material deprivation, as well as working poverty, and the proportion of them within
the population. It is alarming that working poverty has increased dynamically in
Hungary despite the significant increase in the minimum income and the average
wage levels and overall improving poverty indices (Albert 2019: 4). Persons at
risk of poverty or social exclusion are those who are affected by relative income
poverty, severe financial deprivation, and/or unemployment. Between 2010 and
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2016, the proportion of people at risk of poverty or social exclusion decreased in
most European Union member states. One of the largest decreases occurred in
Hungary (Magyarorszag 2019: 166-167).

Based on the information obtained from our document analysis, we outline
below the cases of forced labour that have become ‘visible; highlighting and quoting
several cases to show what Hungarian forced labour looks like from the prosecution
proceedings.

3. Forced labour
Forced labour according to the crime statistics

The presentation of statistics is important, though, as Albrecht warns: ‘Official
crime and court statistics generate valid information about how criminal offence
statutes are implemented, but they do not provide for valid cross-sectional or
longitudinal information about the phenomenon itself” (Albrecht 2019: 41).

In Hungary, the total number of reported crimes decreased in 2019 to less
than half that of 2013 (from 380,000 to 166,000; Table 1) (Kerezsi 2020). In this
context, the number of cases of trafficking in human beings and forced labour is
not significant at all; there are very few of them. Compared to human trafficking,
forced labour is even less visible, with an extremely high latency: in only one year
between 2013 and 2019 were there more than 10 registered cases of forced labour.
However, according to some opinions, the number of ‘domestic servants’/house
slaves’ in Hungary is significantly higher than this.

Table 1. The number of trafficking crimes between 2013 and 2019

Act C of 2012 on the Criminal Code 2013 2014 2015 2016 2017 2018 2019
Section 192. Traffickg in Humans Beings 8 6 10 4 34
Section 193. Forced Labour 3 15 3 9 2 4
All registered crims 377 829 329575 280113 290 599 226 452 199830 | 165648

Source: Unified Investigation Authority and Prosecution Criminal Statistics (ENYUBS)

Some data are collected in ENYUBS in connection with the circumstances of
Criminal Code Section 193 (which was merged with Section 192 effective 1 July
2020). According to these data, all recorded forced labour crimes were committed
to the detriment of a Hungarian victim in Hungary. Substance use (alcohol and/
or drugs) was not statistically significant regarding either the perpetrator or the
victim according to the official data. On the contrary, in our documents we found
that many victims had alcohol problems.

Criminal proceedings were initiated after the victim was reported according
to the official crime statistics. The crime of forced labour was typically committed
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at the perpetrator’s place of residence, which is one of the difficulties in detecting
and preventing this phenomenon; it also suggests a similarity to domestic violence
(Viuhko 2018; Segrave, Hedwards, Tyas 2020). Violence, exploitation of vulnera-
bility, and intimidation were the most common methods in these cases.

In forced labour cases, based on the relationship between the perpetrator and
the victim, it can be said that they were acquaintances; the official data reports
that neighbours and/or someone to whom they owed money are the perpetrators
of these acts. Forced labour is typically carried out by adult Hungarian men, who
rather act with impunity according to the official crime statistics.

Methodology

In the study entitled ‘Characteristics of human trafficking cases: A criminal, crim-
inological, and sociological evaluation of exploitation; we used several methods:
in addition to processing the international and domestic literature, during the
document analysis we studied the documents of prosecution proceedings initiated
between 2013 and 2018. The facts of human trafficking and forced labour were
indicated (Sections 192 and 193 of the Hungarian Criminal Code). Relevant infor-
mation about the victim, the perpetrator, the criminal activities, the methods, the
process of the proceedings, and the legal penalty were recorded on a questionnaire
containing 40 questions (Windt 2020). The documents were sent by the Prosecutor
Ofhices from the whole country. A total of 127 documents were received, including
37 forced labour cases.

It is important to learn more about forced labour through document analysis
because it points behind the statistical data, as these documents contain more
detailed information about the background than the official crime statistics do.
No such comprehensive, nationwide document analysis had been done on forced
labour in Hungary before. Nevertheless, the limitations of this method should also
be mentioned. This study only surveyed those cases in which law enforcement was
carried out and a report was made. The steps of the criminal process, the activities
of the authorities, and the role of the victims could be analysed in these documents
and a faint picture of the social phenomenon appeared (Bowen 2009; Cockbain,
Boxers, Vernon 2020). This method and the results of our work could serve as a
starting point for further research, and should be complemented by research using
completely different methods.

As in other countries, forced labour is not a well-known, well-researched topic
in Hungary. Even if there is research, it is performed on an extremely small sample;
only aspects of forced labour can be investigated (Bodrogi, Simonovits 2014; Vidra
et al. 2015). In the documents we examined, it also happened that some criminal
proceedings did not take place in Hungary—the witnesses were only sought and
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questioned on the basis of questions from the authorities of the acting country.
This also provided important information on the subject.

4. Characteristics of forced labour criminal records

4.1. Victims

‘T was constantly under his supervision.

He said that because I owe him,

I can’t take another job, just what he says,

I do it; I'm a fool; I don’t think’

(transcript from a victim’s testimony, Case 1)

In the examined documents there were 59 victims. While official statistics sug-
gest that alcohol abuse is not typical of victims in forced labour cases, during the
analysis of documents the opposite clearly appeared in the victims’ statements
(Windt 2020).

Based on the cases we examined and present herein, it can be said that the
victims tend to have alcohol problems, be homeless, unemployed, elderly, in
extremely poor health, and of below-average intelligence. In terms of their gender,
there was a significant number of men among the victims of forced labour.

The victims of forced labour and the crimes committed against them are
even more hidden, even more difficult to detect and prove than cases of sexual
exploitation. Stating that they are ‘subtenants’ or ‘distant relatives’ obviously does
not reveal the real situation to attending police officers. In this way, it is possible
that the situation has persisted for years. For this reason, it can be formulated as
a proposal that, when responding to calls due to forced labour, attending police
officers should act according to the protocol developed for scenes of domestic
violence, as the same intimidation and power-play takes place in the background.
The connections with this phenomenon are also neglected, and more research is
needed on this topic (Viuhko 2018, 2019).

Information on the victims is very limited in the criminal processes of forced
labour cases. Usually, the crime of forced labour was committed to the detriment
of a male Hungarian victim. Very little information was available on the victim’s
education level, marital status, or income. Most victims exercised their procedural
rights by filing a complaint. The victim initiated the proceedings in most cases, it
was less often the person who detected the crime or the police. The principle of
non-criminalising the victims predominated in the examined cases.
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4.2. General characteristics of the perpetrators

In these 37 documents there were 58 perpetrators. In the examined cases both
women and men were the perpetrators. Typically, they had been punished before
and took advantage of the victims fallen state, regularly using violence many times
for years. Verbal abuse and threats (and in some cases physical abuse) were very
common.

Those allegedly carrying out forced labour typically performed the act on
their own; if they had a partner it was a relation (most often their spouse).
Suspects tended to be male, an average of 37 years old at the time of the crime,
and typically had a primary-school education. In the documents we examined
of the perpetrators’ own confessions, they worked, but there were some who did
not comment on employment. We received (questionable) data on the income of
8 suspects (in their own words). Almost no-one had any meaningful information
about debt in the analysed documents. The typical suspect in forced labour cases
was a Hungarian citizen who is married and make money mainly from casual
work. Nine had previously been punished, most commonly for theft. There was
very little information on the use of drugs and alcohol (Windt 2020).

4.3. Procedural consideration

The length of the proceedings is very important in cases of human trafficking
and forced labour. The condition of the victims, both physically and mentally, is
very poor (because of the violence and harassment against them), and the lengthy
procedure also means further shocks (confrontations, testimonies, etc.).

It is clear from the practice of domestic law enforcement of human trafficking
that sexual exploitation is more typical than the labour forms of exploitation.
It is for this reason that we also included the analysis of forced labour cases,
which clearly showed us the characteristics of labour exploitation as well, in the
examined documents.

We examined 37 criminal records involving forced labour which were reported
between 2013 and 2018. Twelve of these cases were closed by a final judgment,
whilst 21 were closed by an investigation (13) or a rejection of a report (8). In two
cases there was only an indictment; in two cases the verdict was not final. These
criminal activities were committed between 2013 and 2016 (Windt 2020).
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Figure 1. Characteristics of forced labour cases (in percent; N=37)
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In a large number of the proceedings, there were denials of complaints and
the investigations were terminated;' only 10 cases were closed with a convic-
tion. Unfortunately, these cases are difficult to uncover, but the large number in
one county suggests that the phenomenon is extremely prevalent in that area.
(The Hungarian Act on Criminal Procedure was valid at the time of these cases
[Act XIX of 1998]). The new Hungarian Act on Criminal Procedure entered into
force on 1 July 2018 (Act XC of 2017) and changed the rule on termination (Polt
2018: 783-791).

Regarding the length of the proceedings, it can be said that from the beginning
and the completion of the investigation, a period of 6 months to 2 years elapsed
and a further 2-4 years is typical from the prosecution to the final conclusion of
forced labour cases, which means that these victims needed more time to cope
with what happened with them.

Regarding the penalties in these cases, the courts sentenced the accused to
imprisonment for a period of 1 to 4 years, in almost all cases with a ban on public
affairs, together with an ancillary penalty. In three cases, the accused was acquitted.
The court has imposed confiscation of property on only two defendants (Windt
2020).

! In the analysed documents the law enforcement agencies acted in accordance with

Act XIX of 1998 on Criminal Procedure; the termination of an investigation is regulated in
Section 190 (Kiraly 2008: 372-375).
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4.4. Criminological view on the types of cases

The crime of forced labour can be categorised based on the method, place, and
nature of the crime. In many cases, the presence of usury also arose (although the
crime of usury was not investigated by the authorities): the perpetrators work the
victim in exchange for a loan; they force the victim to work.

In almost all the crimes examined in our research, the victim and the perpetrator
lived under the same roof. The similarities and differences between domestic
violence and the perpetration of forced labour crimes is not the subject of this
study, but we should refer to it. Although the victim and the perpetrator usually
do not have a familial relationship, the crime is also simply contained within four
walls due to housing. There is also a situation of power in relation to trafficking,
forced labour, and domestic violence or child abuse cases: the perpetrators use a
very similar set of tools (Viuhko 2018, 2019; Segrave, Hedwards, Tyas 2020: 439).
They believe they are free to do anything with the vulnerable victim. In human
trafficking and forced labour cases, this vulnerable situation is extremely difficult
for law enforcement authorities (prosecutors and police) to interpret because of
its highly subjective nature.

According to the statistics of EU28 countries, the Commission wrote that in
the cases of forced labour (and in human trafficking), oral recruitment methods are
the most common ones (Data Collection 2018: 80). In our cases, oral recruitment
was the only method of promising accommodation and a better life and of showing
the victim a way out of their distress. Some perpetrators recruited their victims
from homeless shelters and hospitals with a promising offer of accommodation,
food, and easy work.

Forced labour can be divided into two large types based on location in our cases.
Firstly, the less characteristic type is forced labour in a closed institution. These
were the classic scam cases that typically took place in prisons. The beginning of
the criminal process was a message from the directors of these institutes to other
inmates that they have been prosecuted and convicted, i.e. threatening to abuse
the victim, repeatedly forcing them to clean the perpetrators prison cell and wash
his clothes, and such activities are not acceptable.

The perpetrators constantly harassed their roommates, arbitrarily interfered in
their daily lives by not letting them sleep at night, instructing them to do various
tasks—washing their clothes with victims—taking their personal belongings
without their permission, and using their clothes. The second type occurs when
the perpetrator and the victim are living in the same house.

a) Doing work around the house

One typical case of forced labour is when the perpetrator employs the victim to
do work around their house. Such cases were easy to identify when the victim was
moved by the perpetrator or when the perpetrator moved in with the victim (van
Meeteren 2020: 1607-1609).
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The perpetrator moves in with the victim

The perpetrator moves into the victim’s property as a tenant, initially as a
helper, where they slowly take control of the victim; these were less long-term
offences. Because the property was owned by the victim, they preferred to seek
help despite their fear.

The 25-year-old injured man filed a complaint with the police after two
months: the foster carer had bought a property where he had lived alone
for three years. He found it difficult to support himself, so the suspect
moved in with his wife and six children. From there, he was pushed out
of the house, beaten, and abused (Case 14).

The victim received the two defendants at his residential property for his
care, leaving the property in his name and his belongings to the defendants
in exchange for care after his death. But the defendants did not give the
victim food, nor did they administer insulin. The victim complained to
the police because his health had deteriorated greatly; the second victim
moved in with her aunt and was instructed to commit various crimes
(e.g. cutting down fruit trees, stealing a stove and a refrigerator, and com-
mitting burglary) (Case 13).

The perpetrator moves the victim to their residence

This type of forced labour case is the most difficult to cover and obtain enough
evidence of a crime. In such cases, most reports are rejected, or the investigations
were closed because there was insufficient evidence of a crime, and it is difficult to
prove that the offender has motivations other than an intention to help. In addition
to being afraid, there is almost never possible to bathe, meals are barely provided
or not at all, and the victim is not paid for their work.

The victim’s bank card, money, and documents are missing, and the abuse
and fear are ongoing. The victim has been relocated by the perpetrators
so they can supervise him much better; he lost their help and is forced to
do different jobs (Case 5).

It can be said that the farm workers were not in a vulnerable position
because they made their own decision (in some cases at their own request)
to work on the farm, for which they received other benefits, or to do the
work as a favour (Case 7).

A 70-year-old resident has been working in a sheep shed on the outskirts of a
small town for several years without being paid wages, and his identification
documents have been taken away (Case 8).
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The victim became homeless and unemployed; the defendant’s father
suggested that he move in with the defendant in September 2006, receiving
HUF 500-1000 from his own pension. The victim had to go to the rubbish
dump every day. If the job was not done or was not done well, he shouted
at him, hit him, threatened him, and placed him in a social care home after
the police action (Case 11).

The reason for these reports being rejected in many cases was that ‘the victim
could leave at any time, was not restricted in his liberty’; however, these victims
obviously did not know where to go without money or identity cards, and they
were afraid to ask for help.

Other types of exploitation were found in these cases, forced criminal activities
and forced begging were very rare in our sample.

b) The victim was used for other crimes

In some cases, the perpetrator forced the vulnerable victims to commit crimes:
such as bank card fraud, making phone subscriptions (misuse of a cash substitute
payment instrument, etc.), burglary, etc.

Three victims lived in poor financial conditions, they need help due to their
mental state, the female victim was persuaded to take out a telephone sub-
scription; it was used by the accused, who did not pay the bills. They were
constantly abused, they did all the work, they did not get paid (Case 18).

The investigation was terminated in another case because the victims were
not forced, they were free to left leave their accommodation according to the
justification:

A woman recruited candidates for a job in England at a homeless shelter
in the capital. The factory work paid £2,000 for two months. At first, they
did not work; they also forced to make bank cards, the credit lines of which
were taken up by the perpetrators. The English police, through the Salvation
Army, organised the repatriation of the victim (Case 19).

An account package and card contract were signed at OTP Bank with
the victim, from whom the card was immediately taken; the perpetrators
withdrew money from ATMs (Case 20).

In these cases, the victims were not punished, as it was clear that they were
forced to perform these activities.

c) Forced begging

Forced begging was not common in our sample: these victims were all adults,
in these proceedings there were no children (Vidra et al. 2015). The perpetrators
recruited their victims from homeless shelters and hospitals; the vulnerable persons,
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often limb-deficient and in poor health, were forced to beg and spend 10-12 hours
a day on the streets regardless of the weather.

The case was initiated on the basis of the male victim’s report: from the
beginning of 2014 to May 2015, his guardian and his family abused him
several times, took his pension, threatened to kill him and forced him to
beg. The victim is under guardianship, has limited capacity to act, cannot
make independent decisions, is demented, is an alcoholic (Case 16).

In this case the victim had no family or opportunities to live a better, normal
life. He accepted the promise of accommodation and food, and it was enough
at first sight. It was a case of forced labour (although the perpetrators recruited,
transferred, accommodated the victims), and at the end of a long process the
Curia stated in its order that after two years it needed to start a new criminal trial
because this case was contrary to Section 192 of the Criminal Code, being a clear
case of human trafficking (this delimitation problem was eliminated by merging
the facts of the case after 1 July 2020).

d) Forced labour or trafficking for labour exploitation

As mentioned above, in our research we examined documents connected with
Section 192, which is the section on human trafficking in the Hungarian Criminal
Code. These documents mainly contained sexual exploitation cases, but there were
two cases of labour exploitation. These cases highlight the differences in definition
of the coincidence which are mentioned. In our research period (between 2013 and
2018), forced labour and exploitation for labour purposes were different sections
(this has changed since 1 July 2020).

One case pointed to Dutch practice: the criminal proceedings took place in the
Netherlands (therefore, we have no information on its conclusion). This document
contained only the search for and questioning of witnesses.

The Kingdom of the Netherlands is being investigated for human trafficking
and other crimes; a witness had to be heard in one of the counties. The male
victim could earn 35 euros a day at a car wash in Eindhoven; the working
hours lasted from 9 am to 8 pm, 250 euros were deducted from his salary
for accommodation; he was abused and threatened. A Hungarian woman
organised the victims, but the perpetrators were not Hungarians. The
suspects exploited their workers, employing only foreigners who, due to a
lack of knowledge of the Dutch language, did not know what rights they
had (Case 21) (van Meeteren 2020: 1605-1618).

An actual ‘purchase’ of a victim was in another case of trafficking for labour
exploitation: a Hungarian perpetrator ‘bought’ a Hungarian victim for 20,000
forints to work with horses. ‘One of the defendants would know a suitable man for
the job in exchange for consideration, but the person concerned could not know
about it. The perpetrators were found guilty by the court and fined (Case 22).
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Final Remarks

Exploiting vulnerable people and benefiting from weakness under the guise of
helping them is nothing new. This phenomenon has existed for centuries, and
social indifference towards the issue is very common; however, the criminalisation
of this behaviour has a short history. Attitudes towards these activities have started
to change with criminalisation, although breaking down the wall of indifference is
along process.Overall, the results of our research have slightly modified the picture
of the characteristics of forced labour in Hungary with regard to its cross-border
nature, the identity (and relationship) of the victims and perpetrators, victim
support and assistance, and its classification as a criminal organisation.

Forced labour and/or labour trafficking is an ignored topic in Hungary. There
are very few studies; most of them deal with child labour and/or illegal work by
migrants. In our research we found that this phenomenon exists among Hungarians:
the perpetrators and victims are living here in Hungary. We have seen very few
cross-border cases, most of which took place in the difficult economic situation
of counties which are facing serious financial difficulties. The US TIP Report 2020
claimed that there is exploitation of Hungarian men in

labour trafficking in agriculture, construction, and factories domestically
and abroad, particularly in Belgium, the UK, and the Netherlands. NGOs
reported that domestic labour trafficking is an increasing concern, particu-
larly in rural areas, among Ukrainians and other third-country nationals
who came to Hungary at the encouragement of the Hungarian government
to assist with the country’s labour shortage (TIP Report 2020: 248).

In our sample, the criminal proceedings between 2013 and 2018 contained
very little information to that effect.

Although these crimes were typically committed between 2011 and 2013 in
our sample, we can say that the problem of (labour) exploitation of vulnerable
persons within the country still exists, as the TIP Report 2020 also states that the
‘authorities noted a rise in forced labour in domestic service among homeless indi-
viduals, citing 150 cases in a village of 16,000 inhabitants’ (TIP Report 2020: 248).

Many investigations were closed and reports were dismissed in our sample.
For the victims, the feeling of shame is much stronger. Victim protection and
victim assistance have barely played a role in these cases, although these victims
would need both.

Forced labour, like human trafficking, is a social phenomenon—not just a labour
or legal issue. That is why it is important to learn more about the characteristics
of forced labour in Hungary. This would help to develop better, more effective
programmes and better assistance to victims, as well as more criminal proceedings,
which would send the message to perpetrators that such activities are not acceptable.
As part of this effort, the attitudes of law enforcement authorities must also change,
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which has started with awareness-raising training for police officers, prosecutors,
and judges (Awareness-raising 2019).

In 2020, the Palermo Protocol celebrated its 20th anniversary. Although the
world has changed during this period, the purpose is still very important: to prevent
trafficking, to protect the victims, and to prosecute the traffickers. Despite the past
20 years, we have no relevant information about trafficking for labour exploitation
in Hungary: further research (mainly qualitative studies) in the form of victim
and field surveys is needed to uncover and profile this ‘hidden population. These
results would help the police, prosecutors, and judges recognise the phenomenon
and apply the relevant legislation. This requires time and a lot of training for the
law enforcement authorities to change their attitudes. However, to combat, control,
and stop forced labour, it is time to speak about the phenomenon.

Declaration of Conflict Interests

The author declared no potential conflicts of interest with respect to the research,
authorship, and/or publication of this article.

Funding

The author(s) disclosed receipt of the following financial support for the research,
authorship, and/or publication of the article. The author(s) received no specific
funding for this work.

References

Albrecht H.-J. (2019). ‘Measuring human trafficking’ In R. Haverkamp, E. Herlin-
Karnell and C. Lernestedt (eds.) What is Wrong with Human Trafficking?.
Oxford: HART, pp. 37-51.

Bowen G. (2009). ‘Document analysis as a qualitative research method’ Qualitative
Research Journal 9(2), pp. 27-40.

Cockbain E., Boxers K. and Vernon L. (2020). ‘Using law enforcement data in
trafficking research’ In J. Winterdyk and J. Jones (eds.) The Palgrave International
Handbook of Human Trafficking. Cham: Palgrave Macmillan, pp. 1709-1732.

Doyle D.M., Murphy C., Murphy M., Coppari P.R. and Wechsler R.J. (2019). T felt
like she owns me: Exploitation and uncertainty in the lives of labour trafficking
victims in Ireland’ The British Journal of Criminology 59(1), pp. 231-251.



138 Szandra Windt

Gozdziak E.M. and Vogel K.M. (2020). ‘Palermo at 20: A retrospective and
prospective’ Journal of Human Trafficking 6(2), pp. 109-118.

Haverkamp R. (2019). “Victims of human trafficking, consideration from a crime
prevention perspective. In R. Haverkamp, E. Herlin-Karnell and C. Lernestedt
(eds.) What is wrong with Human Trafficking?. Oxford: HART, pp. 53-76.

Kerezsi K. (2020). “Trend lesz-e (a jovoben is) a binozés csokkenése? [Will the trend
of crime decline continue in the future too?]. Magyar Tudomdny 5, pp. 577-590.

Kerezsi K. and Pap A.L. (2017). ‘A blinozés és a blindzéskontroll jovdje’ [The future
of crime and crime control]. In G. Finszter and I. Sabjanics (eds.) Biztonsagi
kihivasok a 21. Szazadban [Security challenges in the 21st century]. Budapest:
Dialdg, pp. 543-583.

Kiraly T. (2008). Biintetdeljdrdsi jog [Code of Criminal Procedure]. Budapest:
Osiris.

Lodder G.G. (2020). ‘Protection of migrants against labor exploitation in the
regulation of migration in the EU’ In J. Winterdyk and J. Jones (eds.) The
Palgrave International Handbook of Human Trafficking. Cham: Palgrave
Macmillan, pp. 1361-1375.

Meeteren M. van and Hiah J. (2020). ‘Self-Identification of victimization of labour
trafficking’ In J. Winterdyk and J. Jones (eds.) The Palgrave International
Handbook of Human Trafficking. Cham: Palgrave Macmillan, pp. 1605-1618.

Ollus N. (2015). ‘Regulating forced labour and combating human trafficking:
The relevance of historical definitions in a contemporary perspective. Crime
Law Social Change 63, pp. 221-246. Available online: https://ht-radar.
abolishhumantrafficking.com/wp-content/uploads/2020/07/Ollus-2015-
Forced-labor-historical-defini.pdf [16.11.2020].

Plant R. (2015). ‘Forced labour, slavery and human trafficking: When do definitions
matter?’. Anti-Trafficking Review 5, pp. 153-157. Available online: www.
antitraffickingreview.org.

Polt P. (2018). Kommentar a biintetdeljdrdsi torvényhez [ Commentary on the Code
of Criminal Procedure]. Budapest: Walters Kluwer Hungary.

Ricard-Guay A. and Hanley J. (2020). “The challenge of addressing both forced
labour and sexual exploitation’ In J. Winterdyk and J. Jones (eds.) The Palgrave
International Handbook of Human Trafficking. Cham: Palgrave Macmillan,
pp. 287-302.

Scarpa S. (2020). “The nebulous definition of slavery: Legal versus sociological
definitions of slavery’ In J. Winterdyk and J. Jones (eds.) The Palgrave
International Handbook of Human Trafficking. Cham: Palgrave Macmillan,
pp. 131-144.

Segrave M., Hedwards B. and Tyas D. (2020). ‘Family violence and exploitation:
Examining the contours of violence and exploitation’ In J. Winterdyk and
J. Jones (eds.) The Palgrave International Handbook of Human Trafficking.
Cham: Palgrave Macmillan, pp. 437-450.

Viuhko M. (2018). ‘Hardened professional criminals, or just friends and relatives?



The unspoken phenomenon: Forced labour in Hungary 139

The diversity of offenders in human trafficking’ International Journal of
Comparative and Applied Criminal Justice 42(2-3), pp. 177-193.

Viuhko M. (2019). ‘Just trust me and you'll make a fortune. Relationships between
offenders and victims of human trafficking. Nordic Journal of Criminology
20(2), pp. 196-212.

Vries I. de (2019). ‘Connected to crime. An exploration of the nesting of labour
trafficking and exploitation in legitimate markets. The British Journal of
Criminology 59(1), pp. 209-230.

Windt S. (2020). ‘Az emberkereskedelem és a kényszermunka jellemzéi egy
empirikus vizsgalat alapjan’ [Characteristics of human trafficking and
forced labour based on an empirical study]. Kriminoldgiai Tanulmdnyok 57,
pp. 192-215.

Zemlényi A. (2013). A Munka Méltésaga Projekt [Dignity of work project].
Budapest: Commissioner for Fundamental Rights.

Internet sources

Albert F. (2019). ESPN Thematic Report on In-work poverty Hungary,
Ec.Europa.eu. Available online: https://ec.europa.eu/social/main.jsp?pager.
offset=15&advSearchKey=hungary&mode=advancedSubmit&catld=22&doc_
submit=&policyArea=0&policyAreaSub=0&country=0&year=0 [16.11.2020].

Andrees B. (2008). Forced labour and trafficking in Europe: How people are
trapped in, live through and come out, ILO. Available online: https://www.
ilo.org/wemsp5/groups/public/---ed_norm/---declaration/documents/
publication/wcms_090548.pdf [27.04.2020].

Awareness-raising training on the fight against human trafficking (2019), Thb.
kormany.hu. Available online: https://thb.kormany.hu/awareness-raising-
training-on-the-fight-against-human-trafficking [16.07.2020].

Bodrogi B. and Simonovits B. (2014). Severe Forms of Labour Exploitation,
Supporting Victims of Severe Forms of Labour Exploitation in Having Access to
Justice in EU Member States, Hungary, Fra.europa.eu. Available online: https://
fra.europa.eu/sites/default/files/fra_uploads/severe-labour-exploitation-
country_hu.pdf [11.05.2020].

Data collection on traffickingin human beings in the EU (2018), European Commission.
Available online: https://ec.europa.eu/home-affairs/sites/homeaffairs/
files/what-we-do/policies/european-agenda-security/20181204_data-
collection-study.pdf [30.07.2020].

Data collection on trafficking in human beings in the EU (2020), European
Commission. Available online: https://ec.europa.eu/anti-trafficking/sites/
antitrafficking/files/study_on_data_collection_on_trafficking_in_human_
beings_in_the_eu.pdf [05.11.2020].

ECtHR - Chowdury and Others v Greece, Application No. 21884/15, 30 March
2017 (2017), Asylumlawdatabase.eu. Available online: https://www.
asylumlawdatabase.eu/en/content/ecthr-chowdury-and-others-v-greece-



140 Szandra Windt

application-no-2188415-30-march-2017 [16.11.2020].

Ending forced labour by 2030: A review of policies and programmes. International
Labour Office (2018). Geneva: ILO. Available online: https://www.ilo.org/
wcmsp5/groups/public/---ed_norm/---ipec/documents/publication/
wems_653986.pdf [16.07.2020].

Forced labour, modern slavery and human trafficking (n.d.), ILO. Available online:
https://www.ilo.org/global/topics/forced-labour/lang--en/index.htm
[15.06.2020].

Global Estimates of Modern Slavery: Forced Labour and Forced Marriage (2017).
Geneva: ILO. Available online: https://www.ilo.org/wcmsp5/groups/
public/---dgreports/---dcomm/documents/publication/wecms_575479.
pdf [27.04.2020].

Global Estimates of Modern Slavery and Child Labour (2017), ILO. Available
online: https://www.ilo.org/wcmsp5/groups/public/@ed_norm/@ipec/
documents/publication/wecms_597874.pdf [27.04.2020].

Global Slavery Index (2018), Globalslaveryindex.org. Available online: https://www.
globalslaveryindex.org/2018/data/country-data/hungary/ [03.06.2020].

ILO Standards on Forced Labour the New Protocol and Recommendation at a Glance
(2016). Geneva: ILO. Available online: https://www.ilo.org/wcmsp5/groups/
public/@ed_norm/@declaration/documents/publication/wcms_508317.
pdf [27.04.2020].

Magyarorszdg, 2018 [Hungary, 2018] (2019). Budapest: Kozponti Statisztikai
Hivatal. Available online: http://www.ksh.hu/docs/hun/xftp/idoszaki/mo/
mo2018.pdf [18.05.2020].

Major Laws and Regulations in connection with labour in Hungary (n.d.), Ommf.
gov.hu. Available online: http://ommf.gov.hu/index.php?akt_menu=>551
[15.06.2020].

Methodology of the Global Estimates of Modern Slavery: Forced Labour and Forced
Marriage (2017). Geneva: ILO. Available online: https://www.ilo.org/
wcmsp5/groups/public/---ed_norm/---ipec/documents/publication/
wcms_586127.pdf [11.05.2020].

New anti-trafficking legislation to protect minors (2020), Thb.kormany.hu. Available
online: https://thb.kormany.hu/new-anti-trafficking-legislation-to-protect-
minors [30.04.2020].

Palermo Protocol: Protocol to Prevent, Suppress and Punish Trafficking in
Persons Especially Women and Children, supplementing the United Nations
Convention against Transnational Organized Crime (2000), Ohchr.org
Available online: https://www.ohchr.org/en/professionalinterest/pages/
protocoltraffickinginpersons.aspx [06.08.2020].

Profits and poverty: The economics of forced labour (2014). Geneva: ILO. Available
online: https://www.ilo.org/wcmsp5/groups/public/---ed_norm/---
declaration/documents/publication/wcms_243391.pdf [14.05.2020].

Rijken C. (ed.) (2011). Combating Trafficking in Human Beings for Labour



The unspoken phenomenon: Forced labour in Hungary 141

Exploitation, Ec.europa.eu. Available online: https://ec.europa.eu/anti-
trafficking/sites/antitrafficking/files/isec_2009_176_report_en_1.pdf
[07.08.2020].

Trafficking in Person Report [TIP Report] (2020), State.gov. Available online:
https://www.state.gov/wp-content/uploads/2020/06/2020-TIP-Report-
Complete-062420-FINAL.pdf [16.07.2020].

UNODC Global Report on Trafficking in Persons (2016). Available online: https://
www.unodc.org/documents/dataand-analysis/glotip/2016_Global
Report_on_Trafficking_in_Persons.pdf [30.07.2020].

Vidra Z., Baracsi K., Katona N. and Sebhelyi V. (2015). Child Trafficking in Hungary:
Sexual Exploitation, Forced Begging and Pick pocketing Ceu Cps: Budapest, Real.
mtak.hu. Available online: http://real.mtak.hu/27558/1/cps-book-child-
trafficking-in-hungary-2015.pdf [17.06.2020].

What is forced labour, modern slavery and human trafficking (n.d.), ILO. Available
online: https://www.ilo.org/global/topics/forced-labour/definition/lang--
en/index.htm [27.04.2020].

Windt S. and Deres P. (2020). “The characteristics of trafficking in human beings
in Hungary and Romania’ Archives of Criminology 42, pp. 139-161. Available
online: http://czasopisma.inp.pan.pl/index.php/ak/article/view/1930
[06.08.2020].

World Employment and Social Outlook: Trends 2019 (2019). Geneva: ILO. Available
online: https://www.ilo.org/wcmsp5/groups/public/---dgreports/---
dcomm/---publ/documents/publication/wcms_670542.pdf [11.05.2020].






POLSKA AKADEMIA NAUK « INSTYTUT NAUK PRAWNYCH
ZAKLAD KRYMINOLOGII

ARCHIWUM
KRYMINOLOGII

Archives of Criminology

PL ISSN 0066-6890

DOI 10.7420/AK2021.13
2021 « 43(1) « 143-168

Masja van Meeteren, Nikki Heideman B

Taking stock of labour trafficking in the
Netherlands

Bilans zjawiska handlu ludzmi do pracy przymusowej
w Holandii

Abstract: In the Netherlands, labour trafficking was criminalised as human trafficking in 2005."
Since then, criminal investigations into labour trafficking have slowly taken off. Building on a content
analysis of files and reports from the labour inspectorate, this paper contributes to the currently
limited body of knowledge on the nature of labour trafficking. It does so by focussing on scholarly
debates about the nature of the crime and its relation to labour migration. Based on the analysis, it is
argued that the bulk of labour trafficking should be understood as a by-product of labour migration,
and that labour trafficking often arises from the economic opportunistic motives of businesses and
only occasionally occurs in criminal environments. In addition, the paper adds to our understanding
of the prosecution of human trafficking by analysing why so many labour trafficking cases in the
Netherlands have not resulted in a conviction. Building on a qualitative analysis of case law, it is
shown that a major problem in getting suspects convicted is that the human rights threshold against
which cases of labour trafficking are tested is often not surpassed, as the abuses in the labour market
are often deemed not excessive enough to qualify as human trafficking.

Keywords: labour trafficking, precarious work, human trafficking, labour migration, labour
exploitation, forced labour

Abstrakt: W Holandii praca przymusowa jest jedng z form przestepstwa handlu ludzmi od 2005
roku. Od tego momentu stopniowo zaczeto prowadzi¢ postepowania karne w sprawach o prace
przymusowg. Niniejszy artykul, oparty o badanie aktowe i analize raportéw inspekeji pracy, stanowi
uzupelnienie caly czas stosunkowo niewielkiej wiedzy na temat zjawiska pracy przymusowej.

Prof. Dr Masja van Meeteren, Radboud University, associate professor of Criminology at Leiden
University, the Netherlands, m.vanmeeteren@jur.ru.nl, ORCID: 0000-0002-8192-5966

Nikki Heideman, Utrecht University, BSc in Criminology, the Netherlands, nikkiheideman@
outlook.com, ORCID: 0000-0001-6404-190X



144 Masja van Meeteren, Nikki Heideman

Koncentruje sie na naukowych rozwazaniach o przestepstwie i jego zwigzku z migracja zarobkowsg.
Przeprowadzona analiza pozwala stwierdzi¢, ze praca przymusowa jest zwykle postrzegana jako
zjawisko zwigzane z handlem ludZzmi (stanowiac niejako jego ,,produkt uboczny”), podczas gdy tak
naprawde sporadycznie pojawia si¢ ona w srodowiskach przestepczych. Czgsciej bowiem wynika
z wyrachowanego dziatania samych przedsiebiorstw opartego na przestankach czysto ekonomicznych.
Niniejszy artykul daje takze szerszy obraz $cigania przestepstwa handlu ludzmi pozwalajac
jednoczesnie zrozumie¢, dlaczego wiele spraw o handel ludzmi do pracy przymusowej w Holandii
nie zakonczylo si¢ skazaniem. W oparciu o analize jako$ciowa wydanych orzeczen wykazano, ze
gléwnym problemem przy skazaniu podejrzanych o prace przymusows jest to, Ze stopief naruszenia
praw czlowieka (wykorzystania) w takich sprawach nie jest na tyle wysoki, a naduzycia na rynku
pracy nie na tyle powazne, by mozna je bylo zakwalifikowa¢ jako przestepstwo handlu ludzmi.

Stowa kluczowe: handel ludZzmi do pracy przymusowej, praca dorywcza, handel ludZzmi, migracja
zarobkowa, wykorzystanie do pracy, praca przymusowa

Introduction

Although sex trafficking still receives more attention, since the Palermo Protocol
labour trafficking has been recognised as a significant social problem. Labour
trafficking now features prominently on national and international policy agendas,
and resources are increasingly devoted to combating it (Goodey 2008: 434).
This increasing attention is undoubtedly warranted, as some scholars assert that
labour trafficking may be more prominent than sex trafficking (Kaye, Winterdyk,
Quarterman 2014; Weitzer 2014: 13). In fact, according to Cockbain and Bowers
(2019: 12) the most common exploitation type in the UK in 2017 was labour (46%),
ahead of both sex (34%) and domestic servitude (9%).

Despite the increased policy attention, there is still relatively little empirical
research on labour trafficking (Cockbain et al. 2018). As a result, our understanding
of human trafficking mostly stems from studies on sex trafficking (Kaye, Winterdyk,
Quarterman 2014). This is questionable, as recent research from the UK shows that
it is problematic to conflate the different types of human trafficking (Cockbain,
Bowers 2019). They showed that, on average, victims of labour trafficking are
significantly older than victims of sex trafficking. And whereas women constitute
the majority of sex trafficking and domestic servitude victims, more than three
quarters of the victims of labour trafficking in the UK are men. Victims of labour
trafficking in the UK also mostly came from the European Economic Area, whereas
victims of sex trafficking have more diverse geographic origins. This suggests
that it may be problematic to generalise the research findings of studies on sex
trafficking to the field of labour trafficking. Empirical studies that single out and
focus on labour trafficking are thus much needed to increase our understanding
of this type of trafficking.
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Twenty years after the insertion of labour trafficking in the Palermo Protocol,
and fifteen years after its criminalisation in the Netherlands, the time has come
to take stock of labour trafficking. Based on data from the Netherlands, what can
we say about the nature of labour trafficking and its prosecution? The aims of this
paper are twofold: 1) contributing to the currently limited body of knowledge
on the nature of labour trafficking and 2) generating knowledge about successful
prosecution that can assist in combating labour trafficking in future. This paper
builds on a content analysis of three different sources: investigative case files from
the labour inspectorate and the Public Prosecutor’s Office, reports of the labour
inspectorate, and Dutch case law. The next section discusses previous research
on the nature of labour trafficking and its prosecution. It is followed by a section
that lays out the legal framework on labour trafficking in the Netherlands. After a
discussion of the data and methods used, the results are presented in two separate
sections. The first section is about the nature of labour trafficking and the second
is about its prosecution.

Research on labour trafficking and its prosecution

As mentioned, the developing scholarly field on labour trafficking is still in its early
stages. Nevertheless, from the few studies that have been done, three scholarly
debates can be distilled that feed into the analyses presented in this paper.

The nature of the crime

The first discussion among scholars is about the nature of the crime and the people
involved in committing it. The Palermo Protocol was part of the International
Convention Against Organized Transnational Crime. As a result, in policy circles,
human trafficking has been framed from the outset as a form of organised crime.
Today, human trafficking is still commonly framed as an organised crime problem
(Viuhko 2018). While this thought has long been commonplace, the idea that
this image is not supported by empirical evidence currently seems to be gaining
support. Keo et al. (2014: 204), for example, stated that ‘the literature is replete
with [...] unsupported claims about its control by organised crime syndicates’
And Viuhko (2018: 189) argued that ‘often, the perpetrators are friends, relatives,
or partners of trafficked persons and they do not necessarily belong to criminal
organisations. Offenders are not professional criminals but opportunistic actors
who take advantage of the situation (Keo et al. 2014; Viuhko 2018). Increasingly,
scholars are emphasising that organised crime involvement in human trafficking
is certainly not the only scenario and that this is perhaps even more so for labour
trafficking (Van Meeteren, Van der Leun 2021).
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In a literature review on the empirical research literature on the involvement
of organised crime in labour trafficking, Van Meeteren and Van der Leun (2021)
concluded that there are many cases where individuals, households, or small
businesses that have no connection to organised crime groups are responsible for
exploitation. In addition, they observed that — compared to other forms commonly
labelled as organised crime, such as drug trafficking - labour trafficking does not
appear to require so much organisation that, by definition, several people should
be involved. They argue that it can be relevant to distinguish between labour
trafficking that arises from economic opportunism and labour trafficking that
occurs in criminal environments.

More scholars point to the link between labour trafficking and legitimate
markets (de Vries 2019). Davies and Ollus (2019), for example, argued that labour
trafficking is closely related to developments in the economy, labour markets, and
society at large and that exploitation is facilitated through otherwise legitimate
business practices. They argue that labour trafficking should rather be conceived
of as a form of corporate crime. Through the lens of corporate crime, they show
how common market factors and business processes drive labour trafficking and
are closely associated with inadequate regulatory oversight. They conclude that
a corporate crime approach to labour trafficking can play a significant role in
understanding whether and how market processes are criminogenic.

Labour trafficking as a by-product of labour migration

The second scholarly debate revolves around the connection with migration.
Tallmadge and Gitter (2018) found that human trafficking is more prevalent in
countries where immigrants make up a larger share of the country’s population.
Although vulnerability to labour trafficking is not restricted to migrants, and not
all migrants are vulnerable to labour trafficking, it has been argued that some
categories of migrants are particularly vulnerable to labour trafficking, such as
irregular migrants (Dwyer et al. 2011). Indeed, many studies have reported how
irregular migrants are trapped in labour trafficking situations because they fear
that their employer will report their illegal stay to the police if they protest against
the exploitative conditions. However, scholars increasingly note that ‘many of the
workers who would fit the designation of persons trafficked for labour exploitation
migrated freely and legally’ (Strauss, McGrath 2017: 204). There is an increasing
body of knowledge on the exploitative effects of temporary labour programmes
that restrict labour market entry and social rights for migrants. Van Meeteren and
Wiering (2019) have shown how a temporary labour migration programme in
the Netherlands has contributed to several labour trafficking cases in the catering
industry.

Therefore, more and more scholars advocate that labour trafficking should be
seen as a by-product of labour migration since it goes hand in hand with migration
and labour policies that curtail migrant workers’ rights and bargaining power
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(Bélanger 2014; Doyle et al. 2019). Strauss and McGrath (2017: 205) likewise
emphasised that ‘state immigration policies systematically institutionalise unfree
labour relations. Tyldum (2013: 107) argued that human trafficking can be
understood as a ‘systematic exploitation of vulnerabilities inherent in migration’

We can often see a clear connection to migration in the means of coercion
that are used in labour trafficking cases. Gadd and Broad (2018: 13) asserted that
physical force is rare and that it is far more usual that poorly paid workers become
stuck in a situation to which there is no alternative. They move through a continuum
of exploitation ‘that is facilitated by under-regulation of the labour market and
immigration law. Although physical violence is also reported in exceptional cases
(Doyle et al. 2019), most scholars observe that a commonly used threat against
victims of labour trafficking is that of being reported to the immigration authorities
(Doyle et al. 2019; Van Meeteren, Wiering 2019).

Prosecuting labour trafficking

The prosecution of labour trafficking definitely deserves more scholarly attention.
Various scholars have noted that the prosecution of human trafficking, in general,
is not very successful and that too few cases result in convictions (Farrell et al.
2016; Matos, Gongalves, Maia 2018). There have been some examinations of
human trafficking prosecutions in the USA (Farrell et al. 2016), but very few in
Europe (Matos, Gongalves, Maia 2018). Notable exceptions are from Portugal
(Matos, Gongalves, Maia 2018) and the Netherlands (Verhoeven, van Gestel 2011;
Verhoeven et al. 2015). However, these studies focus on sex trafficking and on the
investigation phase, as do the studies from the USA. The prosecution of labour
trafficking has received even less attention, and the research which did address the
issue focussed on the barriers in the investigation phase faced by law enforcement.

Farrell et al. (2020), for example, argued that far fewer cases of labour trafficking
are identified and investigated by law enforcement than sex trafficking cases.
They conducted research on police responses to labour trafficking and identified
major challenges that impact labour trafficking responses, among which is a lack
of institutional readiness to address labour trafficking. Moreover, the routines of
police work guide officers away from labour trafficking cases. Police do not typically
enter the workplace, let alone if abusive practices are occurring in the remote
countryside. This means that major obstacles to prosecuting labour trafficking
cases lie in the investigative, identification phase in the USA. And this is partly
because the police lack the expertise to investigate such cases.

In the Netherlands, the Labour Inspectorate (iSZW) is responsible for all
violations in the work domain. The inspectorate has an administrative branch
that deals with violations of labour laws (for which fines can be imposed) and an
investigative branch that deals with crime in the domain of work, including labour
trafficking. Thus, labour trafficking is not investigated by the police, but by the
investigative branch of Labour Inspectorate (iSZW-Recherche). Therefore, many
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of the USA’ barriers in identifying victims of labour trafficking do not apply to
the Dutch situation. However, the Netherlands’ problem seems to be that most of
the cases brought before the court do not result in a conviction. Research by the
Dutch National Rapporteur showed that in the period 2015-2019, 72% of domestic
sex trafficking cases and 68% of transnational sex trafficking cases resulted in a
conviction. Moreover, it demonstrated that in the same period, only 46% of labour
trafficking cases resulted in a conviction (Dutch National Rapporteur 2021).

In this paper, we answer two research questions. In answering the first question,
what is the nature of registered labour trafficking in the Netherlands?, we particularly
zoom in on the debates highlighted in this section, on the dichotomy between
organised crime and corporate crime and on the role of migration. The second
question is how can we explain the relatively low success rate of prosecutions of labour
trafficking in the Netherlands?

The legal framework on labour trafficking in the Netherlands

In the Netherlands, the primary source of criminal law is the Dutch Criminal Code.
In 2005, labour trafficking was criminalised as human trafficking in Article 273f
of the Dutch Criminal Code. This means that since 2005, both sex trafficking and
labour trafficking have been criminalised by the same provision. This article is an
almost exact translation of the Palermo Protocol. The definition of the act of human
trafficking, as laid down in Article 3(a) of the Palermo Protocol, leaves room for
interpretation of its components, which is mostly left to case law. Therefore, Dutch
courts have played a prominent role in further defining guidelines for interpretation
(Esser, Dettmeijer-Vermeulen 2016), and the decisions of the Supreme Court have
been enormously influential (Esser 2019).

To qualify as human trafficking, there is no need for any border to have been
crossed. In line with the Palermo Protocol, the Dutch legislature has chosen to
criminalise as human trafficking both the acts that lead up to a possible situation
of exploitation and the actual exploitation itself. In other words, both an offender
who ‘traffics’ a victim into a situation of exploitation and an offender who does
the actual exploitation (e.g. an employer) can be considered human traffickers
under Dutch law. Also in line with the Palermo Protocol, exploitation includes, at
a minimum, the exploitation of the prostitution of others or other forms of sexual
exploitation, forced labour or services, slavery or practices similar to slavery,
servitude, or the removal of organs.

Whereas sex trafficking and labour trafficking constitute a similar offence
from a legal perspective, for many purposes it is relevant to distinguish between
the two. We follow the Dutch National Rapporteur, who labels human trafficking
that takes place in the sex industry as sex trafficking, and human trafficking that
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takes place in the domain of work and income - but that does not concern the sex
industry - as labour trafficking. Therefore, unlike in the UK, domestic servitude
is also considered a form of labour trafficking. There have been a few cases where
people were coerced into taking out telephone subscriptions for which they
received a free new phone that they had to hand over to the offender. As there is
no employment relationship between the victim and the offender in such cases,
we do not consider these to be cases of labour trafficking. In addition, there have
been cases where people were coerced to commit criminal acts, such as theft.
As there is no employment relationship in such cases either, we do not consider
such cases to be labour trafficking.

The offence stipulated in Article 273f Paragraph 1 subsection 1 contains three
elements which the prosecution needs to demonstrate the presence of: (1) acts (e.g.
transporting accommodating or sheltering a person), (2) means (e.g. coercion or
deception), and (3) a specific intent (the criminal intent) - the purpose of explo-
itation. In a series of judgments, the Supreme Court has provided guidelines for
how these individual components should be interpreted. This case law has mainly
centred around two different topics: the means element and the criminal intent
element - ‘the purpose of exploitation’ (Esser, Dettmeijer-Vermeulen 2016).

Firstly, the interpretation of the element of the means has received a lot of
attention in Dutch case law. The (coercive) means are listed in Article 273f Paragraph
1 subsection 1 of the Dutch Criminal Code. They comprise coercion, violence or
other acts, the threat of violence or other acts, extortion, fraud, deception, the abuse
of power or a position of vulnerability, or the giving or receiving of payments or
benefits to achieve the consent of a person having control over another person,
for the purpose of exploitation. This last part implies that the means must be used
for the purpose of exploitation. In other words, the use of coercive means should
lead to someone ending up in an exploitative situation (‘a situation that created
the opportunity for exploitation’) or that someone is prevented from withdrawing
from an exploitative situation (Domestic Court The Hague 2018).!

According to Esser & Dettmeijer-Vermeulen (2016), in interpreting the
means element, Dutch case law concentrated particularly on ‘abuse of a position
of vulnerability’ In a judgment from 2009, popularly referred to as the ‘Chinese
catering judgment,, the Supreme Court elaborated on the criteria that have to be
met in order to prove ‘abuse of a position of vulnerability’ (Supreme Court 2009).
This specific case concerned irregular Chinese migrants who had decided to come
to the Netherlands to earn money. They applied for work at a restaurant themselves.
None of these migrants had any debt or other obligations to the restaurant owner.
They were also free to leave any time they wanted to. A number of these irregular

! ECLLNL:RBDHA:2018:3905. The European Case Law Identifier (ECLI) is a European
standard for the unique numbering of judicial decisions. In every country where the ECLI
is used, it is always structured in the same way: ECLIL:country code:court code:year:number.
See https://www.rechtspraak.nl/Uitspraken/paginas/ecli.aspx for a brief explanation of these
five elements.
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Chinese migrants had already worked at other locations in the Netherlands (Esser,
Dettmeijer-Vermeulen 2016). In this case, in line with the domestic court, the
appellate court ruled that the abuse resulting from factual circumstances or the
abuse of a position of vulnerability requires a certain initiative and active action
by the offender involving deliberate exploitation of the weaker or vulnerable
position of victims. The appellate court therefore held that in this case there was
no exploitation (Appellate Court ‘s-Hertogenbosch 2008).

However, according to the Supreme Court, the condition of ‘deliberate action’
was too strict a requirement, so they determined that a lower threshold was required.
The Supreme Court held that for proof of acting through ‘abuse’ it is sufficient that
the suspect must have been aware of the relevant factual circumstances creating
a vulnerable position (Supreme Court 2009). In other words, it does not have to
be established that the suspect also purposefully intended to abuse the position of
those individuals involved. The employment and abuse that may ensue does not
have to be initiated by the employer. The result of the Supreme Court’s decision is
that a relatively broad interpretation of this ‘abuse of a position of vulnerability’
has been established in the Netherlands. In practice, this implies, for example, that
if an employer is aware of an employees’ illegal residence status, this is enough to
establish the means (Esser, Dettmeijer-vermeulen 2016).

Secondly, in the above-mentioned judgment of 2009 - the Chinese catering
judgment - the Supreme Court also ruled on how the ‘purpose of exploitation’
can be established. The Supreme Court explicitly concluded that the standards
(of employment) applicable in the Netherlands are decisive in assessing exploitation,
regardless of the experiences of those involved. Whether the circumstances can be
defined as exploitation depends on (A) the nature and duration of the employment,
(B) the actual limitations for the victim(s), and (C) the economic advantage for
the employer (Supreme Court 2009). These factors are not cumulative, so not all
of these factors need to apply. Ultimately, the various factors have to be weighed
against each other (Esser, Dettmeijer-Vermeulen 2016). Moreover, the victim does
not need to be actually exploited to fulfil the description of the offence; the intent
is sufficient (Supreme Court 2009).

In addition, when interpreting exploitation within the meaning of Article
273f of the Dutch Criminal Code, the importance of protecting fundamental
human rights is paramount. The definition of what constitutes ‘exploitation” in
Paragraph 2 is based on Article 3(a) of the Palermo Protocol and on Article 1,
Paragraph 1, subsection ¢ of the EU Framework Decision. In turn, these provisions
derive concepts from Article 4 of the European Convention for the Protection of
Human Rights and Fundamental Freedoms (ECHR). This article requires States
Parties to provide effective protection against slavery, servitude, and forced labour.
In addition, the documents state that the protection of human rights is central to
tackling human trafficking. This means that labour trafficking should be considered
a violation of fundamental rights such as human dignity, physical integrity, or
personal freedom. Therefore, not every abuse can be regarded as exploitation. There
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must be an excess, constituting a serious violation of fundamental rights. However,
this may also be the case with an accumulation of less serious infringements
(Appellate Court Leeuwarden 2009). The fact that this provision is not intended
for all abuses of a labour or service relationship is also clear from the placement
of the article in the Dutch Criminal Code, namely in Title XVII -Crimes against
personal freedom, before the article on slave trade (Article 274 Penal Code) as
well as the punishment, consisting of a prison sentence of no more than twelve
years (Domestic Court The Hague 2008).

Finally, there does not seem to be much confusion and uncertainty about the
first element: the actions. Paragraph 1, subsection 1 of Article 273f of the Dutch
Criminal Code lists the following actions: recruiting, transporting, transferring,
housing, and recording. These actions are punishable if they are carried out through
the use of a coercive means and for the purpose of exploitation. The actions each
have a neutral and factual meaning and can be understood through everyday
language. They should, therefore, be interpreted broadly (Domestic Court The
Hague 2018).

Methods

This paper is based on an analysis of three different sources: investigative case files
from the labour inspectorate and the Public Prosecutor’s Office, reports from the
labour inspectorate, and case law.

The first part of the analysis is exploratory. The nature of registered labour
trafficking in the Netherlands is scrutinised, building on an exploratory analysis
of investigative case files and reports on labour trafficking. Investigative case files
from 2011 to 2016 on labour trafficking from the Dutch Labour Inspectorate and
the Public Prosecutor’s Office were analysed. For the years 2007 to 2010 and 2016,
the analysis builds on reports and analyses conducted by the labour inspectorate in
the National Threat Assessment context. From the overall study period, 83 criminal
investigations were analysed. As noted, the analysis is exploratory, meaning that
the case files and reports were scanned for descriptive information about the sector
in which the exploitation took place, the number of victims and suspects, and the
background characteristics of the victims and suspects.

To answer the second research question, case law was analysed to understand
the relatively high number of acquittals. Case law was retrieved from a publicly
available database at www.rechtspraak.nl/. This database contains all case law
in the realm of criminal law in the Netherlands. In principle, every criminal
law verdict is anonymised and published there. Only in very exceptional cases is
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a verdict not published there.? Labour trafficking is not a keyword in the database
that easily extracts verdicts on labour trafficking. Therefore, the database was
searched using the keyword 273f’, referring to the Dutch Criminal Code article
on human trafficking. This yielded an enormous amount of hits, as the results
included case law on sex trafficking. The verdicts were scanned to see if they could
qualify as labour trafficking. When they did, they were inserted in our Atlas.ti
database. The definition of labour trafficking we used was that it incorporates
human trafficking in work and employment, apart from the prostitution sector.
We also excluded forms of labour that took place on the criminal market, such as
work in the manufacturing or processing of drugs. In the Netherlands, this form
of human trafficking is considered criminal exploitation. As the last case law study
performed by the Dutch National Rapporteur analysed case law from 2009 to 2012,
we chose 2013-2019 as the timeframe.

The documents were subsequently read and coded by the second author,
using an elaborate code book that was developed in the context of a different
study. The acquittals were identified and taken together in a document group for
further analysis. All verdicts contain a section in which the decision is explained.
In cases of acquittals, it is elaborated upon why the judges decided to acquit the
defendant. Our analysis entailed an analysis of how these reasons provided in the
verdicts were related to the legal framework, specifically to the acts, the means,
and the purpose of exploitation. These three codes were applied to the material,
and where relevant, further sub-coding was used.

Exploring registered labour trafficking in the Netherlands

In this section, we explore the case files on labour trafficking. As said, the first
cases of labour trafficking began to be investigated in 2007. Before that, there were
a few cases of labour trafficking, but they were not systematically recorded by the
labour inspectorate at that time. The Dutch Rapporteur indicates four criminal
investigations into labour trafficking that appeared before the court from before that
period (6™ Report). One case concerned Bulgarians who cut marihuana. Another
one concerned the exploitation of Polish domestic cleaners. The Chinese restaurant
workers’ case resulted in the Supreme Court ruling discussed above. The lower
courts acquitted all three cases. Only a fourth one, concerning the domestic work
of illegally residing Indian immigrants, one of whom started work as a minor, led
to a conviction. We were unable to establish whether there were any investigations

2 We know that the database on human trafficking at www.rechtspraak.nl is complete.

The Dutch National Rapporteur has access to other sources to retrieve case law and used
this website in their reports on case law in the Netherlands.
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during that time that did not go to trial. Therefore, these four cases are not included
in our exploratory analysis presented below.

In the years shortly after it was criminalised, the number of investigations
remained relatively low. We have seen a steady rise in more recent years, and the
number seems to have stabilised at around 10-15 per year since 2012 (see Figure 1).

Figure 1. Number of labour trafficking investigations per year
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Source: iSZW case files and reports
The businesses

The sectors where exploitation occurs resemble what we know from the literature
on labour trafficking (Table 1). The literature suggests that labour trafficking takes
place in sectors where there is a high demand for low-skilled cheap labour (van
Dijk, Ungureanu 2010). The catering industry stands out, and what is particularly
striking is the high number of Chinese restaurants within this category. Van
Meeteren and Wiering (2019) elaborated on the exploitation in Chinese restaurants
in the Netherlands, linking it to vulnerabilities created by a special temporary
migration scheme for Asian restaurants.
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Table 1. Labour trafficking investigations per sector

Sector Number of investigations | Per cent of total
Catering 18 22%
Retail 13 16%
Agriculture/horticulture | 12 14%
Domestic work 7 8%
Transportation 7 8%
Employment agencies 6 7%
Factory work 6 7%
Cleaning 3 4%
Construction 3 4%
Other 8 10%
Total 83 100%

Source: iSZW case files and reports

The retail sector usually involves small businesses. Small textile and laundry
businesses particularly stand out in this category. These are largely businesses
operated by people with a Moroccan, Turkish, or Pakistani background who
employ immigrants from Morocco or South Asia. In most cases, it concerns
immigrants without a legal residence status. Agriculture very often concerns
horticultural work in greenhouses. In the Netherlands, this industry is notorious
for relying on immigrant labour, especially from Eastern Europe (Strockmeijer,
de Beer, Dagevos 2017). The case files largely concern businesses owned by the
native Dutch who employ immigrants from Eastern Europe working and residing
in the Netherlands legally.

The number of victims per investigation seems to be rather limited in most
cases. Only in 21% per cent of the cases was there a large number of victims.
More than half of the cases concerned just one or two victims. This is probably
the result of the type of businesses that were under investigation. These are often
small businesses with only a handful of employees. This is especially true for the
catering, retail, and domestic work sectors. The number of victims was larger
in industries such as construction or agriculture. For example, in two cases
involving strawberry production, there were 42 and 21 victims. A case that involved
mushroom cultivation had 38 victims. Other cases with such high numbers of
victims involved Filipino workers in the inland shipping industry. Moreover,
employment agencies tend to be associated with larger numbers of victims as well.
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The nesting of these firms in legitimate business markets is obvious. The
exploitation largely takes place to save on labour costs and to make the business
more competitive. The employers usually have not been involved in crime before;
only in a few cases did the employers have previous criminal records. The employers
mostly commit these crimes individually or in pairs, and not in groups, let alone
as organised crime groups. In a few cases, three or more people were involved,
but the bulk of the businesses were small and hence owned by a single employer
or, for example, by a partnership between husband and wife. Only one case was
connected to drug trafficking. In other cases, the suspects were also suspected of
other crimes. These were usually crimes closely linked to the core crime of labour
trafficking, such as the illegal employment of immigrants, document fraud, or
human smuggling.’ Therefore, it seems that labour trafficking does not appear to
be committed by organised crime groups, but rather by employers in otherwise
legitimate businesses.

Victim and offender background and immigration

If we look at the victims, we see a clear mix of both male and female victims, with
slightly more male victims. However, although there were not that many women
in the early years, the share of female victims seems to be rising, and there are also
more cases in recent years with both sexes present. Looking at the immigration
background of the victims mentioned in the file (Figure 2), we see that victims
with an immigration background are severely overrepresented compared to victims
without an immigration background (who have a background in the Netherlands).
Eastern Europe also comes up often as a geographical origin. Whereas the Dutch
victims usually had problems with drug addictions or cognitive disabilities that
made them vulnerable to exploitation, the victims with immigrant backgrounds
all suffered from migration vulnerabilities. They do not speak the Dutch language
or know the rights they have in the Netherlands. Their social networks are usually
small and confined mainly to the work environment. In almost all cases, these
immigrants invested heavily in their migration but found themselves deceived
and exploited.

> In the Netherlands, helping someone reside illegally also qualifies as human smug-

gling. Employing someone is considered helping. This is why many suspects are also charged
with this crime.
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Figure 2. Victims by immigration background
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Among the suspects, the percentage of people without an immigration
background is somewhat lower than for the victims, but the bulk of suspects also
have an immigration background (Table 2). The country of origin is not necessarily
the same for both the victim and the suspect, but it is similar in geographical,
sociocultural, or linguistic ties; for example, we find Pakistani employers exploiting
Indian employees. As stated above, many of the Dutch suspects own a business
in agriculture or horticulture and employ workers from Eastern Europe. Dutch
people were also mostly responsible for the situation with the Filipino workers
in inland shipping. Apart from one man exploited by his Turkish boss, all the
Dutch victims were exploited by a Dutch employer. This means that most of
the labour trafficking in the Netherlands is intra-ethnic. It is perpetrated by
people who, because of sociocultural or linguistic similarities, know precisely
the vulnerabilities of these immigrants and how to best lure and keep them in an
exploitative situation. Furthermore, because the perpetrators usually have Dutch
nationality or permanent residence and because they know their way around
Dutch society, as demonstrated by their longer stays and ability to start their own
businesses, they have a considerable power advantage over the immigrants.



Taking stock of labour trafficking in the Netherlands 157

Table 2. Immigration backgrounds of suspects in the files

Immigration background | Backgrounds mentioned | Per cent of the
total
Eastern Europe 16 17%
China 15 16%
Morocco 8 8%
Turkey 6 6%
South Asia 6 6%
Western Europe 4 4%
Philippines 3 3%
Other immigrant background | 9 9%
No immigrant background |29 30%
(Dutch)
Total 96 100%

Source: iSZW case files and reports

In line with this idea, it is evident from the files that the coercion used in labour
trafficking cases is subtle. It generally involves the abuse of these power dynamics.
Although physical violence was also reported in a few cases, this is exceptional and
seems to be associated more with Dutch victims than victims with an immigrant
background.

Furthermore, a trend can be observed in the case files that has to do with
immigration and immigration policies. In the older cases, the victims mostly did
not have a legal residence status. However, in more recent cases, the bulk of the
victims reside in the Netherlands legally. Either temporary employment schemes
are abused, or it involves immigrants from Eastern Europe who have the right to
stay and work in the Netherlands legally thanks to the free movement of workers
in the European Union. This is likely because hefty fines have been imposed on
employing illegal workers. Employers have now found ways to recruit cheap labour
through legal means. This way, they appear to be doing everything correct vis-a-vis
the Dutch government. However, in practice, the working conditions and the pay
workers receive are much worse than stated in the official contracts on which their
visas were granted. Therefore, it indeed seems to be the case that labour trafficking
goes hand in hand with migration and labour policies that curtail migrant workers’
rights and bargaining power (Bélanger 2014; Doyle et al. 2019). Furthermore,
workers who do not need a work permit are usually promised something different
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from what they find on arrival. For these workers, their situation can indeed be
understood as systematic exploitation of the vulnerabilities inherent in migration.

Understanding unsuccessful prosecutions

From 2013 to 2019, 77 verdicts appeared on labour trafficking. Those verdicts
referred to 41 cases. The larger number of verdicts is explained by the fact that
several suspects were involved in some cases. Of the 77 judgments, 28 resulted
in acquittal. This means that approximately 64% of the labour trafficking verdicts
analysed herein resulted in a conviction for human trafficking. As indicated above,
the conviction rates for sex trafficking in the Netherlands tend to be much higher.
How, then, can we understand the relatively higher numbers of acquittals in labour
trafficking? To answer this question, we have analysed the 28 verdicts in which
the suspect was acquitted. Our analysis first looked at the motivation that judges
gave for the acquittal and related this to the legal framework. In other words, we
analysed whether judges refer to the 1) acts, 2) the means, or 3) the purpose of
exploitation as motivation for acquittal. Table 3 presents the results of this analysis.
Because multiple reasons for acquittal are stated in some verdicts, the total number
reported below exceeds the total number of acquittals (28).

Table 3. Reasons for acquittal mentioned in the case law

Reason for acquittal Number of times mentioned
Acts 5
Means 9
Purpose 28
1) The acts

In some cases, the acts as described in subsections 1 and 4 of Article 273f of the
Dutch Penal Code could not be established. However, this was always accompanied
by an inability to prove the purpose of exploitation. In addition, in two cases the
causal relationship between the acts and the purpose of exploitation could not be
established. For example, in a 2017 judgment, there was insufficient evidence to
establish a causal relationship between the act of recruiting and the purpose of
exploitation (Domestic Court Rotterdam 2017).

On their own, the acts described in subsections 1 and 4 of Article 273f of the Dutch
Penal Code did not constitute grounds for acquittal in any of the 28 acquittals. The
acts, therefore, cannot be considered a major obstacle in reaching a guilty judgment.
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2) The means

On its own, the inability to prove the means was never a reason for acquittal. As
was the case regarding the act, the inability to prove the means was always in
combination with the inability to prove the purpose of exploitation. Usually, the
court acquitted because the causality between the means and the purpose could not
be established. In other words, the judges did find evidence for means being used,
but none that the means were intentionally used for the purpose of exploitation.

An example of this was found in 2014, where the suspect was charged with
labour trafficking. The suspect and the victim, both male, lived together. The suspect
made the victim do all the household chores and treated him like a household
slave. He used a lot of physical violence - to the extent that he beat the victim to
death. The suspect was therefore not only facing charges of human trafficking, but
also assault and homicide. The suspect was convicted of assault and homicide but
acquitted for labour trafficking. The judges argued that

it can be concluded that the suspect used physical violence against [the vic-
tim]. However, based on the information in the file, it cannot be established
that [the victim] was forced to work because of this physical violence. To
the contrary, there seems to have been a reverse causal connection, where
violence was used as a punishment for not doing certain chores correctly
(Domestic Court Noord-Holland 2014).

It can be concluded that the absence or inability to prove coercive measures in
itself rarely leads to an acquittal. Only in combination with the lack of sufficient
legal and convincing evidence for the intent of exploitation or exploitation itself can
the absence of proven coercion lead to an acquittal. Even if the coercive measures
could have been proven in these cases, a conviction could not have occurred. This
is probably because, as indicated above, abusing a vulnerable position is one of the
means that can relatively easily be established: all it takes is the suspect’s awareness
of the vulnerable position of the victim. As a result, the standards in themselves
do not constitute an explanation for the relatively high number of acquittals.

3) The purpose of exploitation

Table 3 indicates that the judges’ primary reason to acquit a suspect stems from
the lack of sufficient evidence of the purpose of exploitation. This was decisive
in 25 of the 28 acquittals analysed herein. According to our analysis, this cate-
gory can be divided into two situations. In the first situation, there is insufficient
evidence available to confirm the facts as outlined in the charges, and therefore
the purpose of exploitation cannot be proven. There is simply not enough proof.
Cases in which there is only the testimony of a victim but no other evidence or
testimonies do not lead to convictions. In other cases, there was enough proof that



160 Masja van Meeteren, Nikki Heideman

there was exploitation and that another suspect was responsible for it, but there
was not enough evidence to demonstrate that the suspect being charged had the
purpose to exploit. In other words, the role of the suspect in the exploitation was
not large or intentional enough to be able to speak to the purpose of exploitation,
and hence of labour trafficking.

Other examples of the first situation can be found in cases where the exploitation
had not taken place yet. This was found in a case concerning a Spanish mother
who was suspected of trafficking her underage children to the Netherlands to work
in the meat industry. When the children registered in the local municipality, the
authorities noticed that their identity papers were forged to indicate that they were
adults. As the children had not yet done any work and there was no information
about the meat processing plant where they were meant to work, the employment
agency that would have been the intermediary, the wages they would have received,
the number of hours that they were meant to work, or the kind of work they would
have done, the purpose of exploitation could not be established (Domestic Court
Overijssel 2019).

In the second scenario, the judge rules that the charged facts can be legally
and convincingly proven, but this does not automatically mean that the court can
reach a proven guilty judgement. In these situations, the judge reviews whether the
threshold for speaking of exploitation as human trafficking is met. As mentioned
in the legal framework of human trafficking in the Netherlands, meaning is given
to (A) the nature and duration of the employment, (B) the actual limitations for
the victim(s), and (C) the economic benefit that is gained by the employer. There
must also be a serious violation of physical and/or mental integrity and/or perso-
nal freedom. There must be an excess, which can also be an accumulation of less
serious infringements.

One case from 2016 is a good illustration of not meeting the threshold for the
nature and duration of the work. The workers were kept in a coercive and dependent
situation because the employer did not provide them with enough work to make
an independent living:

The court concludes from [the Filipino workers’] statements that they were
not dissatisfied with the working conditions and wanted to work more than
they did. Therefore, the core of the accusation is not that [the accused] let
the Filipinos work, but that he provided them with too little work, with
all its consequences. [...] This has led to very adverse consequences with
regard to the Filipinos, for which the defendant may be held liable under
civil law. In the opinion of the court, however, it cannot be judged that
there was a situation of (labour) exploitation, as referred to in Article 273f
of the Dutch Penal Code (Domestic Court Den Haag 2016).

Because of their vulnerable situation as illegal migrants, the victims felt they had no
choice but to stay in this situation. Nonetheless, because the nature and duration of
the work was not excessive, the court ruled that this could not be termed exploitation.
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Another case provides an excellent example of where the threshold for ne-
ither the nature and duration of the work nor the employer’s benefit were met.
This case concerned three victims (two men and one woman) who worked for
a male suspect in an extremely hot kitchen where roti, baras, and banana chips
were made. The court considered that the defendant had violated many rules in
various areas, including regulations on hygiene, working conditions, minimum
wage, contributions, and illegal employment of foreign nationals. Although hefty
fines can be imposed for these violations, this does not automatically mean that
the suspect meets the threshold of labour trafficking. Instead,

[the court] finds that the circumstances under which [the illegal workers]
worked were difficult, especially in Delft, but that the duration as it could
be determined was not overly long (on average 9 hours including breaks
[for meals]). [...] And although the defendant has enjoyed anundeniable
economic benefit by illegally paying the declarants below the minimum
wage, the hourly wage received by the declarants (around €6.25) isnot so
low in relation to the minimum net wage that this puts in place
decisive weight (Domestic Court The Hague 2018).

As quoted below, the court also referred to the restrictions on freedom of mo-
vement. In this case, a man from Great Britain was acquitted of human trafficking.
This is explained in the following way:

the victim declared that he was able to leave but that he did not because the
suspect owed him money. Furthermore, he declared that he eventually left
because he was fed up. The court distils from this that the victim was not
limited in his freedom to act (Domestic Court Midden-Nederland
2015; emphasis added).

This is something that appears more often in verdicts. Restrictions on the freedom
of movement are taken quite literally. If the victims are in chains or locked up, this
is a clear sign of restriction of their freedom of movement. Judges find it more
difficult to interpret situations where victims feel they have no other choice but
to remain as a restriction on their activity.

In the previous cases, one or two out of the three elements (A, B, and C) did not
meet the qualifying threshold as excessive enough. There are also cases where the
acquittal is not explicitly related to elements A, B, or C, but that the whole situation
was deemed not excessive enough. An example of this was found in a case from
2017. It concerned a Moroccan man who had paid smugglers to take him across
the Mediterranean in a rubber boat to search for a better life as an illegal immigrant
in the Netherlands. After a period of homelessness, he found work on a farm with
the suspect. The suspect knew of his precarious situation and let him stay on the
farm to do cleaning chores. The work he did on the farm was dangerous, and he
did not have proper training or protection. This ultimately resulted in a serious
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accident with steam. He went into a coma and when he awoke in the hospital, half
of his body was covered with severe burns. The court ruled that

although it can be said that there was a socially undesirable work
situation, the circumstances mentioned above did not yet constitute
an infringement of the physical and mental integrity and
personal freedom of [the victim] in the present case. [...] The file
reveals a picture of a suspect who has crossed the boundaries of being a
good employer. Although this is morally wrong, it cannot automatically
be regarded as exploitation in the aforementioned sense. That this work
situation ultimately resulted in an accident with severe consequences for
[the victim] does not change the above (Domestic Court Overijssel 2017;
emphasis added).

This means that although a work situation can be considered harmful, morally
wrong, and socially undesirable, the threshold for making this labour trafficking
is tested against the bar of human rights infringements. The court of The Hague
explains how it interprets the threshold for exploitation amounting to human
trafficking:

it is tested whether there are degrading conditions in which human rights
are fundamentally violated. Because of this indicator, not every abuse in a
labour or service relationship falls within the scope of human trafficking.
Forced labour or services and slavery or practices comparable to slavery
fall under human trafficking when someone works under significantly
worse conditions or at a considerably lower wage than that of empowered
employees, while there is no freedom of choice to stop. That the article is
not intended for all abuse of a labour or service relationship is also clear
from the placement of the article in the Criminal Code, namely in Title
XVII - Crimes against personal freedom, before the article on slave trade
(Article 274 Penal Code) and also from the punishment consisting of a
prison sentence of no more than twelve years or a fine of the fifth category
(Domestic Court The Hague 2018).

It appears that this subjective threshold is often not met in cases of labour trafficking.
When it comes to sex trafficking, physical integrity violations are much more easily
assumed because victims’ bodies are involved in the work. In labour trafficking
cases, it has become a threshold that is not easily established, as the guidelines for
interpretation are much more diffuse.

All in all, it has become clear that problems with establishing the acts and
the means are not reasons that help us understand the relatively high number of
acquittals. They only play a decisive role in establishing the purpose of exploitation
when the causality between the acts or the means and the purpose of exploitation
cannot be proven. The primary explanation lies with problems in establishing the
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purpose of the exploitation. The Supreme Court has provided clear guidelines,
stating that the nature and duration of the work, the limitations for the victim, and
the benefit for the employer must be weighed. However, the underlying yardstick
against which these elements are measured constitutes a relatively high threshold for
human rights violations and infringements of the personal integrity and personal
freedom of the victim. Proving that the personal integrity or a victim’ freedom
is violated is difficult, whilst in sex trafficking cases it is more readily assumed.

Conclusions

Twenty years after labour trafficking’s insertion in the Palermo Protocol, and
15 years after its criminalisation in the Netherlands, the time has come to take
stock of labour trafficking in the Netherlands. Through the explorative analysis of
over 80 investigative case files and reports in the Netherlands, we have been able
to contribute to the limited, yet developing body of knowledge on the nature of
labour trafficking. Focussing on two debates in the scholarly literature, we found
that the involvement of organised crime groups in labour trafficking is limited.
Our results are in line with those of van Meeteren and Van der Leun (2020), who
argued for a distinction between the labour exploitation arising from economic
opportunistic motives on the part of businesses and the labour exploitation that
occurs in criminal environments. It seems that the bulk of labour trafficking in the
Netherlands is nested in legitimate markets and committed by legitimate businesses
and their owners for economic opportunistic motives. A corporate crime approach
to labour trafficking, as advocated by Davies and Ollus (2019) may indeed help us
understand if and how market processes create opportunities for labour trafficking.

The other scholarly debate that fed into the analysis was on the relationship
with immigration. Our analysis showed that immigrants make up the vast majority
of labour trafficking victims, but also a large share of the perpetrators. We argue
that labour trafficking should largely be understood from the power differentials
that result from labour migration and immigration policies. Our results provide
support for scholars who argue that labour trafficking should largely be understood
as a product of labour migration. We agree with van Meeteren and Bannink (2019),
who made a plea for adopting a (transnational) social field approach to the study
of labour trafficking that would enable us to better understand how vulnerability is
created in a globalised world. A transnational social field approach would provide
us with the opportunity to see how criminal employers operate in markets that
are ‘inherently tied to social inequalities associated with the negative impact of
globalisation’ (Marmo, Chazal 2016: 94).

In a recent systematic review, Bryant and Landman (2020: 17) concluded that
‘nearly 20 years on from the ratification of the UN Trafficking Protocol, we do not
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have concrete answers to the question what works to combat human trafficking’
When it comes to labour trafficking, there is an even greater lack of convictions
and of knowledge on what explains why prosecutions are relatively unsuccessful.
In this paper, we analysed unsuccessful prosecutions of labour trafficking. In doing
so, we were able to generate knowledge on unsuccessful prosecutions that can
assist in the future combat of labour trafficking. It turned out that proving the
acts or the means was not found to be problematic. The primary reason to acquit
suspects had to do with the purpose of exploitation. In some of these cases, there
was insufficient evidence available to confirm the facts as outlined in the charges,
a common problem that occurs in all kinds of criminal cases. However, we also
found cases in which the charged facts could be legally and convincingly proven,
but that the threshold for equating exploitation with human trafficking was not
met. We showed that even though case law provides clear guidelines, the subjective
threshold with regard to human rights violations is not as easily surmounted in
labour trafficking as it is in sex trafficking. Whereas physical integrity violations can
be assumed for sex trafficking, as it involves the body, it is much more difficult to
determine when violations in other sectors of the labour market are ‘bad enough’
to be able to speak of human rights infringements.

NGOs and other organisations have done a tremendous job in calling attention
to the crime of human trafficking. In doing so, they have usually pointed out the
worst cases and argued that human trafficking should get the attention it deserves
because it is a human rights violation. The crime has indeed internationally be-
come recognised as a human rights violation and it is now high on all manner of
policy agendas. However, the paradoxical outcome for the prosecution of labour
trafficking is that it also entails a threshold against which abuses in the labour
market are tested and often found not excessive enough. Coghlan and Wylie (2011:
1513) argued that anti-trafficking measures have the undesirable consequence of
drawing a line between the ‘deserving’ and the ‘undeserving’ exploited. The result
is that justice is denied to many migrant workers.

It is not our intention to argue that the threshold for labour trafficking should
be lower. However, we do observe that it is too high to be met for many of the
cases analysed herein, which do not originate from organised crime networks and
where the means of coercion are related to power differentials stemming from the
vulnerabilities inherent in immigration. For these cases — and they are plentiful -
a human trafficking approach is probably not suitable. The problem is that there
are not very many alternatives. In the Netherlands, and in many other countries,
there appears to be a lack of sufficient legislation that specifically targets these
cases of severe labour market abuses which are not severe enough to qualify as a
violation of human rights. It certainly seems that states need to work on closing
the gap between labour market violations punishable under administrative law
and the crimes qualifying as labour trafficking.
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Abstrakt: Zaréwno amerykanskie, jak i tajskie przypadki famania praw pracowniczych i praw
czlowieka wykorzystywanych do pracy przymusowej opieraja si¢ na systemie zwigzania dlugiem (debt
bondage). Mozna wrecz powiedzied, ze oparty na umowach oraz czasowych wizach migracyjnych do
pracy amerykanski system imigracyjny jest czeécia procederu handlu ludzmi do pracy przymusowe;.
Stad istnieje potrzeba stworzenia ponadnarodowych ram, ktére zdefiniowalyby na nowo handel
ludZzmi do pracy przymusowej, uznajac za jego element rowniez zwiazanie dlugiem (czy tez inaczej
niewole za dtugi). Podwazytoby to legalnos¢ zawieranych obecnie uméw naruszajacych prawa
cztowieka i prawa pracownicze osob migrujacych. Przepisy dotyczace zwalczania handlu ludzmi
w USA i Tajlandii sg obszerne, ale ich stosowanie jest zbyt restrykcyjne i nie pozwala zagwarantowaé
pokrzywdzonym poczucia sprawiedliwoéci. Zwiazanie dtugiem do$¢ tatwo jest wykorzystywane
w migdzynarodowym handlu ludzmi do pracy przymusowej. Autorzy artykulu badaniu poddali
Tajlandie jako kraj pochodzenia i kraj docelowy handlu ludZmi. Przy wykorzystaniu analizy
marksistowskiej i liberalnej, a zatem uwzgledniajac krytyczng teorie rasy, zbadali dwie sprawy
dotyczace Standw Zjednoczonych i Tajlandii. Zidentyfikowane w nich ograniczenia utrudniajace
wymierzenie sprawiedliwosci stanowig wyzwanie dla transgranicznych praw pracowniczych
pracownikéw migrujacych. Sa to sprawy dotyczace wykorzystania do pracy w rolnictwie przez Global
Horizons w latach 2002-2012 oraz w tajlandzkim sektorze rybotéwstwa, ktory w raporcie Trafficking
in Persons z 2014 roku zostat sklasyfikowany w trzecim, najnizszym poziomie ochrony (Tier 3).
Raport ten zostal wykorzystany w miedzynarodowych kampaniach majacych na celu wywarcie presji
na globalne korporacje i sprzedawcéw detalicznych, aby zmienili sposob postepowania i zastanowili
si¢ nad skutecznoécig oraz swoja odpowiedzialnoscig w ramach tancucha dostaw.

Stowa kluczowe: handel ludzmi, niewola za dlugi, spoleczna odpowiedzialnos¢ biznesu, Global
Horizons, Tajlandia, rybolowstwo, rolnictwo

Introduction

According to the International Labour Organization (ILO 2017b), of the 40.3
million victims of human trafficking, 24.9 million people were in forced labour
situations. Approximately half of those in forced labour were also in debt bondage,
a proportion that increases to 70% for adult victims forced to work in agriculture,
domestic work, or manufacturing. Labour and human rights violations in overseas
labour trafficking cases are marked by the ease in which debt bondage relies on a
system of contracts that use laws to legitimise its practices. We must change our
analytical starting point toward a transnational justice framework, examining
multiple countries’ connectedness.

Debt migration bound by contracts is not free nor fair labour. Most labour
debt contracts often charge exorbitant recruitment fees which far exceed the cost
of migration and ordinary, legal recruitment services in the worker’s country of
origin for the purpose of profit. The assumption that economic migrants made
the choice to migrate and willingly incur debt and enter deceptive work contracts
ignores the macroeconomic structures that privileges the legitimacy of labour
contractors over the migrant workers’ human and labour rights. Moreover, the
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assumption that consent is equated with free labour is based on the free market.
Caraway stated that

the value of these conceptual critiques [against the free market] is their
insistence on transparency in language and labour practices and their
ability to expose the political implications of doing business as usual in the
lean, mean, and mobile, global marketplace (Caraway 2006: 310).

These labour contracts fulfil the demand for the global impoverished to find
work abroad. They are predicated on buying jobs, paying high recruitment fees,
and causing debt migration, which are situations in which workers and their
households incur significant debt in order to find work abroad. Migrant workers
searching for economic opportunities are then indebted to banks, brokers, or
their employers. When the debt is connected to their brokers or employers — and
workers are unable to quit their jobs or work for no pay or below average pay, yet
must continue to work in order to service their debt — debt migration becomes
debt bondage, a form of forced labour.

Furthermore, debt migration is a form of discriminatory, predatory inclusion of
often racialised foreigners through systemic vulnerabilities of debt, dispossession,
and the disciplining the potential of labour organising into a category of legally
contracted ‘unfree labour’ that operates in a grey zone of regulated labour migra-
tion, recruitment fraud, and debt bondage (LeBaron 2014). A review of the state of
knowledge about cases of trafficking in the United States reveals that most known
labour trafficking is predominantly based on reporting systems which have repor-
ted cases on adult male victims from Mexico, India, and Thailand in commercial
agriculture and the restaurant, tourism, and hospitality industry (Asanok v. Million
Express Manpower 2007; Panigabutra-Roberts 2012: 143-144). From 2013 to 2016,
125 arrests of labour trafficking perpetrators the top three categories of victims
in the United States confirms this fact with the addition of the group home care
industry (Bracy, Lul, Roe-Sepowitz 2019). Scholars have become more critical in
how international labour migration is predicated on a neoliberal political economy
based on the exploitation of foreigners that actively cultivates precariousness in
workers’ livelihoods, trading human and labour rights in exchange for remittances
and corporate supply chain profiteering (Banki 2016; Schierup, Jorgensen 2016;
Peksen, Blaton, Blaton 2017).

We argue that anti-trafficking legislation is expansive in definition, but its
application is too restrictive an avenue for delivering justice to the victims and
its liberal premises often leave the structures of discrimination and labour justice
under-examined. The trafficking standards required by criminal law are often so
high that many cases are not prosecuted at all. We focus on the social experiences
of debt bondage, changes in the legal definitions of trafficking to include debt
bondage and attempts at prosecuting corporations as a judicial anti-trafficking
measure that should facilitate corporate social responsibility (CSR). We examine
three different cases involving the US and Thailand that represent challenges for
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transnational justice: 1) Global Horizons, 2002-2012; 2) Thailand’s 2014 Tier 3
ranking in the Trafficking in Persons (TIP) Report due to the fishing and seafood
industries; and 3) the use of international pressure to push industries toward
responsible supply chain production and CSR.

We examine and challenge the theoretical assumptions of labour trafficking and
its remedies of CSR by combining Marxist and liberal frameworks in anti-trafficking
with critical race theory. Under the conditions of neoliberal global capitalism,
migration is a political force that reorders society itself, a new structural racism that
denies the democratic rights afforded by virtue of citizenship by targeting migrants,
immigrants, and ‘internally racialised others’ (Bhambra, Medien, Tilley 2020;
Jonsson 2020). The fundamental premise of modern neoliberal labour migration
is that workers have a choice in signing contracts for work, debt accumulation, and
international migration and that they accept their legal status as foreign noncitizen
others working in another country, in which they will not be afforded the same
rights as its citizens (Jonsson 2020). Simmons and Lloyd (2010) argued that states
selectively implement competing dominant frameworks of anti-trafficking (as
either victim protection, human rights, or transnational crime) only when aligned
with the countries that they have the greatest economic and political incentives to
do so, which is the case for Thailand after its designation of Tier 3 in the United
States Trafficking in Persons Report (2014) and the subsequent impact on seafood
exports. CSR remedies use a liberal framework that does not challenge the capitalist
legal structure, enabling debt bondage.

1. Legislation defining debt bondage and labour trafficking

Anti-trafficking legislation’s interpretive applications for victims rely on the inter-
locking liberal assumptions of the lack of choice, the threat to the victim or family
members, and the narrow definition of a trafficking victim. However, the signing
of a work contract can also be understood in Marxist terms as a legal fiction that
assumes formal freedom informed equality between parties, but is in fact sub-
stantive inequality (Fudge 2018). Does the signing of contracts actually represent
a choice? In contrast to Marxist frameworks, a liberal framing of anti-trafficking
in modern-day slavery additionally assumes a state of being in which victimhood
is defined by the criterion that victims are dominated by their traffickers (be they
brokers, employers, etc.), but the economic and legal structures are left unquestio-
ned (Bales 2008; Fudge 2018).

What follows are the international and national legal definitions that
demonstrate how debt bondage and human trafficking are determined by concepts
of choice/consent and assumed victim categories.

The Palermo Protocol defines trafficking in persons as:
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The recruitment, transportation, transfer, harbouring, or receipt of
persons, by means of the threat or use of force or other forms of coercion,
of abduction, of fraud, of deception, of the abuse of power or of a position
of vulnerability, or of the giving or receiving of payments or benefits to
achieve the consent of a person having control over another person, for
the purpose of exploitation’ (U.N. Protocol to Prevent 2000: supra note
43, Art. 3a).

Article 3 states that ‘the consent of a victim of trafficking in persons to the intended
exploitation [...] shall be irrelevant. Although circumstances where consent is
achieved under duress are present in trafficking, legalised labour trafficking hinges
on the consent provided via signed labour contracts.

Additionally, the Palermo Protocol’s gendered language limits trafficking
discourse around victimisation primarily to female victims and countries of origin,
transit, and destination (Azis, Wahyudi 2020). The Protocol’s Statement of Purpose
specifically states that its primary purpose is ‘to prevent and combat trafficking in
persons, paying particular attention to women and children’ Exploitation is defined
to ‘include, at a minimum, the exploitation of the prostitution of others or other
forms of sexual exploitation, forced labour or services, slavery’ (U.N. Protocol to
Prevent 2000: Article 2, Article 9). By placing women and children and prostitution
at the forefront of the minimum standards for anti-trafficking, adult male victims
of labour trafficking become secondary, deprioritised victims.

Questions remain, however, as to how to determine when debt labour also
amounts to trafficking. In 2000, the United States passed the Trafficking Victims
Protection Act of 2000 (TVPA). The Act itself is reauthorised every four years to
refine definitions, set priorities, and ensure budget appropriations are in place
to support the multitude of programmes and services that are fiscally supported
by the Act. The Act initially set forth several key definitions of trafficking. The
TVPA identifies labour trafficking in persons as

the recruitment, harbouring, transportation, provision, or obtaining of a
person for labour or services, through the use of force, fraud, or coercion for
the purpose of subjection to involuntary servitude, peonage, debt bondage,
or slavery [...] (United States of America 2000, Article 22 Section 7102: 8).

The TVPA further identifies that

Bonded Labour occurs when a debtor pledges personal services as security
for debt and the reasonable value of those services is not applied toward
repayment of the debt, or the length and nature of those services are not
limited and defined (22 United States Code Statute § 7102: 4).

The TVPA defined forced labour to include psychological coercion through
fraud, threats of deportation and criminal or civil repercussions, and limiting worker
mobility through the taking of passports, which adversely affects commercial trade
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and global labour markets.! Though the definition of trafficking was expansive
and included both physical and psychological coercion, it did not acknowledge
that initial consent of workers to enter into exploitative work conditions and debt
bondage can be considered trafficking. Before debt bondage became acknowledged,
the legal framework was coercion and fraud. In contrast to sex trafficking, the
underlying premise assumes that trafficking cannot occur if there is evidence of
consent.

Though the ILO (2009) developed an extensive list of indicators inclusive of
issues of debt, many nations were slow to adopt debt bondage as an aspect of labour
trafficking. In 2017, Thailand’s 2008 anti-trafficking law was amended to include debt
bondage as an additional means of defining forced labour in the Anti-Trafficking
in Persons Act; No. 3; 2017 (Royal Government of Thailand, 2017; Liberty Asia
2017). However, it still fails to provide protection to victims of forced labour who
have not been trafficked. Foreign workers in Thailand’s fishing sector routinely
incur debts due from fees for the cost of transportation, food, documentation,
administration, and recruitment. In contradiction to anti-trafficking law, the Thai
legislation to employ foreign workers that is discussed below makes it legal for
employers or brokers to make 10% monthly salary deductions to pay for the costs
of migration and recruitment fees, which include various costs of migration (Royal
Ordinance 2017: section 49). Brokers and employers, however, often deduct more
than the legal amount. The formal choices made by workers suggest consent, even
when they are met with unacceptably exploitative circumstances abroad. Debt is
also why victims are reluctant to leave their employers even when they are unpaid
and abused in the workplace. This reluctance is often mistaken for consent and is
key to understanding the psychological and economic coercion at hand.

Given the gaps in the research and against the assumptions of the dominant
liberal market that labour migration under debt is voluntary, we examine the dual
industry of debt migration and labour subcontracting (the hallmark of labour
trafficking), by examining anti-trafficking legal practices with regard to situations
of debt bondage and supply chain responsibility in the United States and Thailand.

2. Methodology

We ask three questions about debt bondage in labour trafficking: 1) How have
definitions of labour trafficking been applied in debt bondage cases? 2) To what degree

' TVPA (2000),22 US.C. § 7101., Sec. 102 (3, 4). Trafficking in labor includes peonage,
slavery, and involuntary labor, servitude, or forced labor. TVPA (2000), 22 U.S.C. § 7102,
Sec. 103 (8B) TVPA (2000), 22 U.S.C. § 7109., Sec. 112, Stat. 1589 (2, 3). TVPA (2000), 22
U.S.C. § 7101., Sec. 102 (12). TVPA (2000), 22 U.S.C. § 7109., Sec. 112, Stat. 1592.
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is labour justice delivered through prosecution? and 3) How can we understand
the limitations of corporate liability remedies for supply chain CSR?

This paper examines two case studies in labour trafficking involving Thailand
as the origin or destination country for labour trafficking. The first case uses
both primary research and secondary reports, Global Horizons Agricultural Thai
workers in the United States, is an analysis of documents, an ethnography with
45 in-depth, semi-structured interviews with 1) former workers conducted in
Thailand, Utah, and Hawaii, 2) NGOs and legal aid organisations in Utah and
Los Angeles, and 3) law enforcement and social workers working on the case in
Thailand conducted from 2013 to 2015 by the first author. The second author
utilises practical experience and knowledge gained working as an attorney at the
Thai Community Development Center in Los Angeles from 2007 to 2012. The
reference materials include the organisational files and individual case files of
approximately 300 workers, containing case work notes, interviews, and civil and
immigration documents (Institutional Review Board). By examining key reports,
court cases, and media coverage, the second case study focusses on how corporate
liability was relatively unsuccessful after Thailand became a Tier-3 country in the
US TIP Report in 2014 due to forced labour and severe abuses in the longshore
fishing industry.

3. The challenges of justice for victims in anti-trafficking
prosecution: The case of Global Horizons Manpower

Debt migration is an industry where labour recruiters, including their transnational
agents, obtain cheap labour and profit by charging exorbitant fees from workers
who have no bargaining power in the fee structure. In 2003, hundreds of Thai
migrant workers began migrating to the US via H2A (temporary agricultural guest
worker) visas to perform agricultural work for the labour recruitment company
Global Horizons. The workers recruited from rural villages in Thailand were
guaranteed jobs in exchange for illegally high recruitment fees. Workers with
dependent families were targeted because they had access to land that they could
use as collateral to obtain bank and black-market loans to pay the recruitment
fees and a strong desire for higher earnings due to their household needs (Thai
Community 2003-2012).

When the Thai workers arrived in the US, many found that there was little
pay or no work. All workers’ passports were confiscated to prevent escape. With
the stress of paying off their debts, the workers escaped, seeking help when there
was not enough work or pay or when they were abandoned on remote farms. The
nature of the work and living conditions varied by location. Some workers were
under 24-hour armed guard and without running water or food; in other cases,
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when there was no work they were simply abandoned on isolated rural farms. Some
escaped to find undocumented work in desperation to pay off their debts at home
(TCDC 2003-2012; Bowe 2010). According to several intake interviews with the
Thai Community Development Centre (TCDC), if the workers had known the
true working hours and pay, they never would have consented to working in the
US. Once overseas, the workers were bound by debt. However, the rigid nature of
the liberal anti-trafficking framework makes the burden of proof for the variation
of each individual case very difficult to prosecute (United States v. Orion, 2010;
Zimmerman 2012).

Most often, fraud and deception combined with debt leads to debt-bondage
forms of labour trafficking, but signed contracts suggest consent of free labour.
Additionally, proving the monetary connections between Thailand-based brokers
and Global Horizons was difficult. Lastly, another obstacle to prosecution was that
most workers were in fear of Global Horizons; they did not report problems to the
US or Thai authorities because termination of their employment would have led
to deportation with no guarantee of the debts being resolved (TCDC 2005-2011;
Martin, Ruhs 2011: 177-178).

The workers escaped from various farms throughout the US and sought as-
sistance at the Thai CDC, a Los Angeles-based NGO that provided victim-centred
social services, including legal assistance for T Visas. Receiving a T Visa indicates
that the US Citizenship and Immigration Services recognises the worker as a victim
of trafficking, though successful prosecution is not guaranteed. Even though the
case was reported in 2003, it was not seriously investigated until 2009, signalling
an increased interest in prosecuting forced labour trafficking in the US. In the six
years that had passed, Global Horizons deported workers, hid financial assets, and
closed their United States operation. Workers fearing Global Horizons became
informants for the company, thereby hindering the investigation and limiting the
success of prosecution (TCDC 2005-2011).

In 2010, the United States Department of Justice issued an indictment against
Global Horizons for trafficking 400 Thai migrant workers, in what is described as
the largest human-trafficking case ever brought forward by the US government
(Chatterjee 2010; Kerr 2010; Niesse 2010). In 2011, a federal grand jury indicted
the eight defendants on forced labour and other charges in connection with an
intentional scheme to charge high recruitment fees to indebted Thai villagers, and
to use the fear of debt and the loss of home and land to coerce labour. In 2012, in
light of the dismissal of a related case, United States v. Sou (2011), despite the six
defendants pleading guilty, prosecutors filed for dismissal due to a lack of evidence
(Zimmerman 2012), concluding that trafficking and debt bondage could not be
proven beyond a reasonable doubt (Moossy 2012).

Whilst sex trafficking cases are easier to indict, labour cases are more difficult.
In 2012, the United States ‘initiated a total of 128 federal human trafficking prose-
cutions .... Of these, 162 defendants engaged predominately in sex trafficking and
[only] 38 engaged predominately in labour trafficking’ (United States Department
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of State 2013: 382). Cases like Global Horizons are important because they de-

monstrate the limits of governments’ capacity to prosecute and define the extent

to which transnational debt constitutes a ‘threat’ to person and safety.
According to LeBaron (2014: 773),

The July 2012 US District Court judgement on the global case underlined
employers’ use of debt as a coercive form of labour discipline in the US mar-
ket. [...] the judgement stated that after the workers complained to Global
and Valley Fruit that their pay was insufficient to pay off their substantial
debt, Valley Fruit reduced their hours of work and Global threatened to
deport them and transfer them to a different farm.

When the workers complained about their work and living conditions, ‘they
received lesser hours at work and continued to suffer from Global’s harassment!
Further, the Thai workers were forced to ‘engage in orchard tasks that were more
difficult than those assigned to the workers of Mexican descent’ as well as working
longer hours’ (Equal Employment 2011: 2).

Central to the case were the issues of deception, the broker company’s knowledge
and use of debt, and the workers’ under-payment. The recruiter promised in
addition to the high wage a guaranteed full-time work contract for a period of
three years, when in fact they often deported workers after their three-month
work period of part-time work, especially if they did not pay a renewal fee to
Global Horizons.? Recruiters further deceived workers by promising a wage of
approximately 9-10 USD per hour, with the loan taken out for the recruitment
fee supposedly being paid back over the course of one year, when in fact the
workers often earned less. The Thai workers had each paid a recruitment fee of
10,000-29,688 USD to the Thailand-based recruiter by acquiring loans inside
and outside of traditional banks, sometimes with interest rates in the triple digits
(TCDC 2005-2011; Davidson 2010).

The legal limit for recruiting fees in Thailand was 65,000 THB (approximately
1,548 USD in 2005); the employment contracts excluded any mention of the
actual fees charged. In particular, the recruiting fee was paid to local regional
recruiters either in cash and/or promissory monetary loan contracts with banks
through another layer of third-party agents of the recruiter, who acted as loan
sharks. Family members were often guarantors of the bank loans, with property as
collateral. Furthermore, contract fees and other costs for migrant work were passed
through illegal deductions to the H2A Global Horizons worker, rather than the
employer. The calculations revealed that the wages received never took them out
of debt, even after they had fulfilled their period of contracted work. If their farm
employers had paid the minimum amount necessary, with consideration of the

2 An excellent source for profiles on Thai labor recruiting companies is Understanding

Recruitment Industry in Thailand (Nitthat Theeravit et al. 2010).
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contract fee, the real wage would have been well over 400 USD/hour for at least
12 months (Schmitt 2007: 180-181).

The confluence of capitalist structures for banking, international labour sub-
contracting, and restrictive immigration mechanisms contributed to the debt
bondage industry. Debt bondage forms of labour trafficking prey on vulnerable,
desperate workers who are unaware of the exact terms of their visas and contracts.
The Thai workers who were recruited were particularly vulnerable due to the illegal
recruitment fees, large bank debts, short work periods, poor literacy and English
language skills, and the risk of deportation due to expiring work visas. The workers
were routinely deported for this reason (TCDC 2007-2010). Motivated by profit,
Global Horizons would allow their work visas to expire and deliver the workers for
deportation, only to recruit again them and charge new contract fees months later.

Whilst the criminal case is predicated on the liberal framework of demonstrating
absolute terms of being dominated and the lack of choice, some of the tenets of the
civil labour violation case were rooted in a more Marxist framing of justice for the
workers. Multiple civil cases were also pursued. The US Department of Labor won
347,000 USD in unpaid wages on behalf of 88 Thai workers (Equal Employment
2011). The US Equal Employment Opportunity Commission (EEOC) utilised civil
laws on employment discrimination to combat human trafficking and deliver justice
with multi-million-dollar settlements between various farm growers in Hawaii
and Washington for hundreds of workers. Despite the criminal case’s dismissal,
the civil case brought by the EEOC was able to recompense the Global Horizon
workers via various monetary settlements from the farms directly (US EEOC
2016). Labour discrimination laws thus became a tool to deliver compensation as
a form of justice. Foreign worker quotas created incentives and expectations for
employers to seek out and receive higher quotas.

For example, recruiter global Horizons was found by the US Department of
Labor to have rejected qualified US workers to fill apple picking jobs because
Global preferred Thai guest workers. Mordechai Orian, the president of
Global Horizons, testified during a July 2007 trial that Thais were preferred
because ‘they work really hard” and were less likely to abscond or leave their
employers than local workers, who leave to earn higher wages elsewhere
(Martin, Ruhs 2011: 177-178).

The EEOC cases in both Hawaii and Washington ended in settlements,
providing a type of justice for workers outside the criminal setting. However, not
all workers were included as EEOC claimants due to the dates and locations of the
work they performed. The Hawaii settlements included a 2.4 million USD payout
for over 500 workers, whilst the Washington settlement amounted to 325,000 USD
for 105 claimants (US EEOC 2014, 2016, 2020).

Aside from the juridical aspects, the Global Horizon case was instructive
in understanding the implementation of the TVPA. In the United States, recent
TVPA legislation demonstrates that ‘adjusting’ one’s legal status from trafficked



Debt bondage in human trafficking: US agriculture and Thailand fisheries primed... 179

victim to legal permanent resident appears on the surface to protect victims of
trafficking. The conditions for qualification, however, function to control commerce
and immigration. There were over 1,000 Thai workers subcontracted by Global
Horizons and over 600 workers were involved in the anti-trafficking prosecution;
approximately half received T Visas (TCDC 2005-2012). From 2008-2018, 477
Thai citizens received T Visas (United States Citizenship 2020).

Furthermore, the TVPA continues to emphasise policing over protection
(Sharma 2005). In addition to the requirement to report and cooperate with law
enforcement toward prosecutions, the permanent resident regulations require a
demonstration of ‘good moral character, and when failing to do so, the migrant
- categorised as a victim under the TVPA - would potentially be deported. US
legal scholars suggest that the enforcement of the TVPA has focussed on law
enforcement and the procurement of witnesses for prosecution at the detriment of
providing services and protection for the victims of trafficking (Sadruddin, Walter,
Hidalgo 2005; Chacén 2006). NGO groups in the United States have also called
upon law enforcement to re-examine their anti-trafficking policing practices, as
they have resulted in the wrongful arrest and conviction of victims (Alliance to
End Slavery and Trafficking 2020).

4. Debt bondage in Thailand’s fishing sector

In contrast to the US, Thai labour recruitment debt contracts paid through deduc-
tions is legal. Even though Thailand’s anti-trafficking law was amended in 2017 to
include debt bondage as an additional means in which people can be placed into
forced labour, it still fails to provide protection to victims of forced labour who have
not been trafficked (Human Rights Watch 2018). Several characteristics that may
create challenges to enforcement for anti-trafficking state government in the fishing
sector in many countries include 1) pervasive Illegal Unreported and Unregistered
(IUU) fishing practices leading to difficulties in international and domestic waters
enforcement, 2) unregulated multiple labour broker and cross-border smuggling
practices, 3) loopholes and contradictions between international seafaring labour
contract law, national laws, and local provincial port practices for immigration
and labour standards protection, and 4) the lack of traceability for catches in an
industry featuring subcontractors and middlemen (ILO 2013; Greenpeace 2016;
Marschke, Vandergeest 2016).” Thailand’s challenges for enforcement stem from

> Illegal longshore fishing vessels will register multiple national flags to “fly a flag of

convenience, making use of international treaties that may prohibit some countries from
boarding and inspecting other countries’ vessels. In other cases, if there are any contracts
at all, these longshore contracts might be signed in other countries using lower minimum
standard laws. Additionally, as in the agricultural sector, labor standards for the fishing sector
is often exempt from regular national labour standards and protections for wages and hours
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the fact that although national laws exist, provincial ports often practice local
registrations outside the national system (i.e. creating village-level documents,
fees, and foreign worker registries for undocumented individuals, local police
immunity fees using sticker/card systems). This paper focusses on the fourth
challenge with regard to CSR.

In the fishing industry cases, traffickers usually exploit foreign male workers
aged under 15 to over 50 through debt-based coercion, deceptive recruitment
practices, and other means (ILO 2013; Jampawan 2018). Vessel owners, brokers,
and senior vessel crew traffickers engage in forced labour on Thai and foreign-
owned fishing boats. Some workers are paid little or irregularly, incur debts
from brokers and employers, work as much as 18 to 20 hours per day for seven
days a week, and do not have adequate food, water, or medical supplies. Some
boat captains threaten, beat, and drug fishermen to work longer (United States
Department of State 2020). In Thailand, the typical flow of labour migration in the
sector is as follows: 1) alocal broker offers a job in construction or manufacturing
for a recruitment fee of 3,000-8,000 THB (100-268 USD);* 2) lacking the financial
means, the workers therefore agree to wage deductions without documentation
(employers often work with the broker to make debt bondage arrangements); 3)
broker #1 takes workers to the Thai border to meet broker #2; 4) broker #2 houses
(with guards), transports, and sells workers to an employer, who is a boat owner
or captain (here they realise they are to be sent into fishing); 5) the work crew
is taken by tour boats for approximately 8 days to deep-sea vessels; and 6) the
workers discover they are to work for at least one or two years with no days off.
The workers had no idea that they would work in the fishing sector; the data show
that the majority of Myanmar and Cambodian workers in Thailands fishing sector
(average 90%) were working on boats for the first time and that approximately
93.8% never signed a contract (ILO 2013: 30, 45-51). Furthermore, 55.3% of
workers were undocumented (ILO 2013: 36).

The Thai Royal Ordinance (2017: section 42) proposes zero recruitment fees
for migrant workers in Thailand, which typically means that employers going
through official channels will pay the costs of migration and/or recruitment to
the broker company. However, in practice, those costs are often either paid in the
home country or later paid by the workers through deductions. Both in Thailand
and neighbouring countries, definitions of the recruitment fee are unclear; the costs
of migration and the work permit fees are often included in the fees. Industries
marked by high numbers of undocumented workers, like in the seafaring sector,
are even more vulnerable to debt bondage. Many of the victims in the Thai fishing

due to the claim that this is temporary, seasonal work that relies on environmental factors in
harvesting/catching and cannot follow regular working hours (ILO 2013; Greenpeace 2016).

* The authors estimate that in 2016, the average daily minimum wage in Myanmar
was approximately 2.70 USD and the average monthly salary with no days off was 81 USD.
Therefore, the recruitment fee of 268 USD is almost 3.5 months’ minimum-wage pay. Avail-
able online: https://tradingeconomics.com/myanmar/minimum-wages.
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cases arrived indebted to their employers or brokers from Myanmar and Cambodia,
looking for economic opportunities which they could not find in their home
country. Thailand’s relatively robust economy and bilateral Memorandum of
Understanding (MOU) foreign employment programmes allow migrants to be
indebted upon arrival to pay for broker and migration fees associated with securing
their employment. Employers are allowed to deduct 10% of monthly salaries for
these costs (Royal Ordinance 2017). Most MOUs have broad agreements about
sending/receiving quotas and procedures for regularising migration, but they
rarely specific labour protections, which most states regulate by using country-
specific labour laws.

Additionally, the Labour Protection Act of Thailand excludes sectors which
most migrant workers dominate, such as fishing, agriculture, and domestic work.
Most labour-originating countries do not support work on Thailandss fishing boats.
In 2011, the Cambodian Prime Minister made a public statement discouraging
registered Cambodian recruitment companies from the industry, but workers
still found a way to work in that sector (ILO 2011a). Huguet (2014) documented
25 formal and informal procedures that took approximately 89 days to send a
worker from Myanmar to work in Thailand through the MOU procedures. Sectors
like fishing need workers on a much quicker timeframe, which builds incentives
towards hiring undocumented workers (Chantavanich et al. 2020). Working 18-20
hours with little time for sleeping or eating, foreign fishermen live in cramped
quarters, face shortages of fresh water, and must work even when fatigued or ill.
Workers may face physical abuse, denial of medical care, and - in the worst cases
- maiming or death (ILO 2011a).

5. Thailand’s fishing industry: Difficulties in supply chain
liability

According to an ILO (2013) fishing sector study in Thailand,

approximately one third of the migrant fishers surveyed were recruited into
the industry by brokers who charged for their transfer and placement with
employers [...] many of those who reported to have paid their broker up
front had in fact secured a loan either from their employer, broker, or family.

Employers often seize the indebted migrant workers’ identity documents or
restrict their movement to prevent them from fleeing before their debts are repaid
in full (Human Rights Watch 2018). Regardless, workers must fulfil the terms of
their agreement by paying off debt to the broker or employer, thereby binding them
despite the lack of any legally binding documents and regardless of the exploitative
circumstances that befall them in the course of the work.
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Thailand’s fishing sector involves a global supply chain of labour from more
impoverished countries in Southeast Asia and food production that is then
imported to the US and European markets. The US positioned itself as a global
watchdog for anti-human trafficking by committing foreign aid and publishing the
annual TIP Report, used internationally in trade sanctions.” Both the TIP Report
and US anti-trafficking budgets are framed according to the liberalist assumptions
present in the TVPA, which uses the strategies of prevention, protection, and
prosecution - a criminal justice framework, not worker justice. Crime prevention,
though usually interpreted as anti-trafficking education and public relations
campaigns - is also about corporate responsibility through control of production
in the global supply chain. The US government encourages private corporations
to develop CSR policies with some guidance (United States Department of State
2016: 10; Responsiblesourcingtool.org n.d.). However, court cases involving the
fishing sector in Thailand reveal how the shortcomings of CSR have so far been
ineffective in granting prosecutions, let alone worker justice.

Thailand’s Tier 3 ranking in the 2014-2015 TIP Reports was due to court
cases in the fishing and seafood industries. The TIP Report combined with the
use of international pressure appeared to have changed some industry practices in
Thailand as producers, but not necessary from buyers abroad. Even as Thailand’s
corporations manage their image through fair labour initiatives, i.e. cooperation
with NGOs like the Labour Promotion Network (Thai Union n.d.), the financial
auditing that is required by international buyer government laws are limited to
products produced within its supply chain, not bought from outside the production
line (The Nation 2019; CP Foods 2019).

The US and the EU remain the largest buyers of Thailand’s seafood products
and demand high labour and environmental standards. However, there still is a gap
between good intentions in legislation and actual industry practices, which cannot
be fully monitored. Additionally, when punitive measures are legislated, they
cannot fully be enforced. For example, the California Supply Chain Transparency
Act (2010) created a framework in which corporations valued at over 100 million
USD must report slavery-tainted products, but do not necessarily have to prohibit
their suppliers from engaging in forced labour, labour trafficking, or debt bondage
(State of California 2010). California retailers buy large quantities of seafood
from Thailand. However, the cases that were filed were not successful because the
plaintiffs could not prove connections between the products and slave labour used

5

In 2008, the US government provided nearly 100 million USD to fund anti-trafficking
programs worldwide. Approximately 76 million USD of these funds went to 140 international
anti-trafficking projects benefiting over seventy countries, and approximately 23 million
USD funded eighty-two domestic anti-trafficking projects. For fiscal year 2009, G/TIP [the
US government’s fund for Trafficking in Persons] will provide 22 million USD more in grant
monies, which is 5 million USD more than the previous year. Despite funding increases,
G/TIP’s funding requests will continue to far exceed available resources for the foreseeable
future (Godsey 2011-2012: 49-50).
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to make those products. Aside from supply chain accountability, there are loopholes
in the laws and regulations on labour standards when migrant workers never
technically set foot on land (Mendoza, Mason 2016). Even in Hawaii, fishermen
working for American-owned vessels under forced labour conditions caught fish
labelled ‘local’ and/or ‘product of the USA’ (ibid.). In Thailand, third-party code
of conduct certifications (especially without social and labour standards) are yet
to have an effect (Vandergeest, Marschke 2020).

California’s Supply Chain Transparency Act (California Legislature 2010) and
the UK’s Modern Slavery Act (2015) indicate an awareness that debt bondage
is human trafficking (Raigrodski 2016). CSR legislation assumes that once
corporations are liable for exploiting labour abroad, they will be more selective
of whom they to do business with, therefore allowing the free market to regulate
itself for better fair-trade products. However, the decisions in cases against Costco
and Nestle indicate that civil cases brought against these major corporations make
little impact on the seafood industry (Sud v. Costco 2017; Barber v. Nestle 2018).
In Sud v. Costco (2017), consumer plaintiffs alleged that shrimp and seafood sold
at Costco were sourced from Thai fishing boats that used slave labour. Similarly,
Barber v. Nestle (2018) alleged that a Nestle brand of cat food, Fancy Feast, used the
remains of the catch from similar Thai fishing boats that used forced labour. The
high visibility of this type of forced labour was pervasive in the media for the last
decade, and it was well known that fishing boats were able to maintain hundreds
of workers in slave-like conditions at sea by having them remain in international
waters on other boats while the boats with the catch went to dock (Mendoza 2015).
Ultimately, the Nestle case was also unsuccessful as the court found that Nestle’s
disclosures were protected under California’s safe harbour doctrine and that Nestle
did not have a duty to disclose every instance of trafficking on its product if it had
previously been disclosed (Kelly 2016).

There are several limitations to the use of CSR in anti-trafficking, including
difficulties in product and money tracing and governments’ capacity to prosecute
when faced with a lack of transparency. The Costco case was dismissed with
prejudice in 2017 because the plaintiff could not prove that the purchased prawns
came from Thailand; thus, there was no obligation to label the supply chain (Malo
2017). The fact that high-profile cases like those against Costco and Nestle are
unsuccessful and that participation in such cases is also dangerous produces a
chilling effect in which many workers may never come forward due to fear and a
lack of transnational justice in the US and Thailand. According to the TIP report
on Thailand, there were 67 prosecutions in 2012, 27 prosecutions in 2013, and 483
prosecutions in 2014. However, the government practices impunity; it did not hold
corporations, ship owners, captains, or complicit government officials criminally
accountable for labour trafficking in the commercial fishing industry (Barber
v. Nestle 2018). The Thai bureaucratic state courts use an authority of law that
imposes limitations on indigent victim legal advocacy. According to legal scholar
Frank Munger, ‘patron-client relationships and other customary relationships
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make establishing the authority of law more complex’ (2015: 71). While the TIP
Reports emphasise prevention, protection, and prosecution as the de facto rubric
for anti-trafficking in global governance, the fact of the matter is that it is states
which ultimately play the integral role in anti-trafficking prosecutions and civil
cases for labour justice and ensuring human rights.

Conclusion

To pursue justice for victims through anti-trafficking legislation, prosecution,
and corporate social responsibility mechanisms, we must question some of the
theoretical assumptions in labour trafficking by combining Marxist analysis with
liberal frameworks alongside a critical racial awareness. Investigation of debt-
-bondage forms of forced labour helps in understanding how cases of migrant
workers in the agricultural and seafaring sectors are structurally exploited and
reveals their particular vulnerability as racialised foreigners, unable to speak the
language of their employers and host country. Most importantly, we must rethink
notions of consent in the context of poverty and dispossession. This study reve-
als the micro-details of how anti-trafficking definitions were expanded to later
include debt bondage, but still too restrictive to ensure worker justice. Further-
more, anti-trafficking laws were contradictory to labour immigration regulations
that were unclear and ultimately enabled forms of debt bondage. The following
recommendations are based on our fieldwork and secondary sources. They allow
for improved victim identification in debt bondage in line with the paradigm of
prevention (CSR, education awareness, lowering migration costs), prosecution,
and protection in combatting human trafficking.

1. Adopt human and labour rights as the foundation for measuring the success
of anti-trafficking by signing the ILO Work in Fishing Convention of 2007,
No. 188, the Migrant Workers Convention of 1975, No. 143, the Forced
Labour Convention of 1930, No. 29, and its 2014 Protocol for implementation
and enforcement in order to address the gaps between international labour
migration and immigration laws and labour rights (ILO 2011b, 2013).

2. Lower the cost of migration by excluding migration and processing fees (ILO
2020).

3. Produce and distribute updated educational materials for combatting debt
bondage and distribute at e/migration villages, banks, and consular offices
during visa interviews (ILO 2014; Agencies of the President’s Interagency Task
Force to Monitor and Combat Trafficking in Persons 2019).

4. Work with NGOs to train law enforcement, social services, and immigration

¢ Whilst Thailand has signed and ratified the Forced Labour Convention and Protocol,
the United States has not signed any of the remaining ILO conventions.
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police on ILO operational indicators of trafficking in human beings for incre-
ased debt-bondage victim identification (ILO 2009).

5. Ensure victim-centred and trauma-informed social services and immigration
status relief upon identification (Trauma-Informed n.d.; Victim-Centered n.d.).

6. Increase governments role in protecting overseas migrant workers to decrease
black market and private ventures in the debt-labour system by creating a
system of checks and balances between Departments of Employment’s visas/
permit offices, Ministries of Labour’s labour inspections and protections unit,
immigration police and border patrol units, anti-trafficking police and immi-
gration units, and anti-corruption units.

7. Increase governmental investment and forensic accounting in criminal and
civil cases for victim restitution.

8. Ensure personal legal representation for victims to secure labour rights and
pursue legal remedies against traffickers.

9. Combat root causes by recognising the complex social and economic forces
that propel people into exploitative circumstances, particularly highlighted by
the ILO and the Special Rapporteur’s report; call attention to the compelling
profitability of trafficking (Inglis 2001: 101-103).

10. Increase government surveillance of recruitment and employment of workers
to prevent economic coercion, including interviewing workers without their
employers, brokers, or law enforcement personnel being present (ILO 2013).
Going forward, debt bondage research should question the framework of

restrictive rights afforded to foreign migrant workers and victims of labour
trafficking on the basis of presumed choice, free labour, and morality used to
judge which victims deserve the protection of the law and states. There are many
experiences that make certain populations particularly vulnerable to debt bondage
(ILO 2009). Whilst existing legislation addresses who may be a victim of trafficking,
blatant exploitation is easy in a system in which debt bondage can rely on a legal
framework that supports work contracts and neglects to enforce an equitable
system for those contracts. Workers are forced to ‘choose’ a debt bondage situation
due to their placement in a world where free markets are often mistaken for
freedom itself.
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Abstrakt: Praca mafoletnich cudzoziemcéw mieszkajacych we Wloszech moze mie¢ dwa scenariusze.
Pierwszy z nich odnosi si¢ do stylu zycia typowego dla kultury, z ktérej sie¢ wywodza migranci
(i stanowi jej powielenie oraz przedluzenie), gdzie praca dzieci jest czym$ powszechnym. Drugi
za$ zwigzany jest z sytuacjg na rynku pracy we Wloszech, czyli w kraju przyjmujacym, w ktérym
mlodzi migranci czgsto sa zatrudniani na stanowiskach wymagajacych niskich kwalifikacji lub sg
zmuszani do podjecia pracy w celu utrzymania siebie i swojej rodziny. Problem ten widoczny jest
w catym kraju - dotyczy zaréwno bardziej uprzemystowionych obszaréw na péinocy, jak i bardziej
rolniczych na potudniu. Sektory, w ktérych praca dzieci jest najbardziej rozpowszechniona, to handel,
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gastronomia, rolnictwo i ustugi. W artykule przedstawiono studium przypadkéw opierajace si¢ na
do$wiadczeniach mtodych migrantéw z Chin oraz dzieci pochodzenia marokanskiego, mieszkajacych
we Wloszech. W zakonczeniu artykutu podkreslono, ze nie ma jednej przyczyny odpowiadajacej za
prace dzieci. Czynniki takie jak: glebokie ubdstwo, nieréwnosci w dostepie do rynku pracy, a takze
wybory rodzicow i przymus z ich strony, moga wplywa¢ na podjecie decyzji o zmuszeniu dziecka
do podjecia pracy.

Stowa kluczowe: praca dzieci, Wlochy, handel ludzmi, bezbronnos¢ dzieci, metodologia studium
przypadku

1. Introduction

Young minors working on construction sites, in markets, in bars and restaurants,
in kiosks and in car washes or agriculture: this is the current landscape of child
labour in Italy. According to Law no. 39 of 8 March 1975, a minor is a person under
the age of 18. Although banned in Italy since 1967 (Buffa, Caracuta, Anelli 2005),
child labour is currently on the rise. The numbers only reveal the tip of the iceberg,
as the Italian Labour Inspectorate highlighted, claiming that from 2013 until the
first half of 2018 there were 1,437 cases of confirmed criminal violations of the
current child labour legislation, which forbids children under the age of 16 from
being employed (INAIL 2020). According to the most recent data extrapolated
by the International Labour Organization (ILO; 2018), the number of children
forced to work in Italy exceeds 300,000. Amongst them, there is an increasingly
alarming level of early school-leavers, a generation too often becoming a potential
reservoir for criminal activities. Again, the data are staggering, as indicated by the
Department of Penal Affairs (2019), showing that 66% of the minors currently
serving a criminal conviction carried out work before the age of 16.

This is an army of invisible labour experiencing victimisation and exploitation,
sucked in by the black market’s eddy for starvation wages, with no contracts or
protections. This is often the case for migrant and stateless children who live in
a limbo of hybrid legal protection (Policek 2016). Although this contribution
highlights the experience of labour amongst young migrants residing in Italy, it is
worth pointing out here that Roma minors are not included in the category foreign
minors, since they present unique elements that would require separate analysis,
in addition to the fact that they often have Italian citizenship (Policek 2016). The
labour of foreign minors living in Italy fits into a double scenario: on the one
hand, it evokes aspects or lifestyles typical of their original culture and therefore
represents an experience of continuity with it; on the other hand, it is placed in
the context of the host country, where young migrants are often employed in low-
skilled jobs or are forced to enter the job market as a means to support themselves
and their family (Fors 2012). For this article, young foreigners are defined as those
who are not native to Italy and those born in Italy but with a family background of
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migration to Italy. The terms minors and children can be used indiscriminately to
represent those under the age of 18. The data reported herein refer to those who
are residents of Italy. Their ages range between 15 and 18 years.

The focus of this paper is on the experiences of minors, who must constantly
negotiate new the implications of childhood and struggle with power relations and
dynamics. They face a combination of fundamental rights violations, including
labour rights violations, which is based on the abuse of their particular position
of vulnerability. Their vulnerability forces’ them to make an ‘impossible’ choice
leaving them with no viable alternative but to submit to the exploitation. From this
perspective, the experiences of exploitation of these minors can be regarded as cases
of forced labour on the basis of the indicators provided by the ILO, and as cases
of trafficking according to Directive 2011/36/EU on Preventing and Combating
Trafficking in Human Beings and Protecting its Victims, which adopted the defi-
nition of trafficking from the United Nations (UN) Trafficking Protocol. The latter
is a broad definition which, far from being limited to sexual exploitation, entails a
wide range of forms of abuse. Although they are strongly related, trafficking and
forced labour are not identical phenomena. Indeed, not all forced labour involves
trafficking and not all trafficking for labour exploitation amounts to forced labour
(Bovarnick 2010). However, delineating a clear distinction between forced labour
and trafficking is highly problematic because they often overlap. Italian legislation
does not regard forced labour as a specific offence. Nevertheless, the ILO indicators
can be useful for interpreting the level of exploitation involved: abuse of vulnera-
bility, deception, restriction of movement, isolation, physical and sexual violence,
intimidation and threats, retention of identity documents, withholding of wages,
debt bondage, abusive working and living conditions, and excessive overtime. The
indicators are derived from theoretical and practical experience of the ILO’s Special
Action Programme to Combat Forced Labour (SAP-FL). They are based on the
definition of forced labour specified in the ILO Forced Labour Convention of 1930
(No. 29): ‘all work or service which is exacted from any person under the menace
of any penalty and for which the said person has not offered himself voluntarily’

Trafficking, instead, is defined as an offence under Article 601 of the Italian
Penal Code (recently amended in order to adopt the definition of human trafficking
contained in Directive 2011/36/EU). At the same time, the Italian legal framework
on trafficking, especially through Article 18 of the ‘Consolidated Act of Migra-
tion” (Legislative Decree no. 286/1998), is particularly innovative regarding the
assistance and the protection of victims. There are limits and potentialities of Italian
anti-trafficking legislation, and in order to effectively counter these phenomena,
labour rights measures and anti-trafficking interventions must be combined in a
comprehensive approach, as promoted by Directive 2011/36/EU, which is aimed
not only at assisting victims, but also at tackling the structural factors that lead
to abuse. This comprehensive approach relies on the assumption that trafficking
is a complex phenomenon in which several different issues are at play (including
migration policies, labour measures and practice, gender discrimination, and
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violence). Therefore, far from being limited only to using instruments of criminal
law or to assisting victims, anti-trafficking measures also require the development
and implementation of concerted measures to address the root causes of migrant
workers’ vulnerability.

The paper begins with a brief discussion on the legal framework which defines
and regulates child labour in Italy (Miscione 2002). Case studies relating to
young Chinese migrants and children of Moroccan descent living in Italy are
then presented. The concluding section suggests that there is no single causal
factor responsible for child labour. Indeed, subsistence poverty, inequalities in
accessing the labour market and parental choices or constraints may all influence
the decision to coerce a minor to work (Melossi, Giovannetti 2002). Consequently,
no single policy instrument on its own can be expected to eradicate child labour
(Invernizzi, Milne 2002) and the vulnerabilities associated with it.

2. Invisible children and child labour

The current existing academic literature (Ali 2019) has failed to establish a
systematic association between child labour and household poverty, yet this is
often the primary assumption used to explain child labour’s root causes (Fors
2012). Although a link between child labour and poverty is plausible and often
implicit, such a link has not been systematically identified by empirical analysis.
Specifically, most general studies (from Nesi, Noglier, and Pertile [2008] to Nogler
and Pertile [2016]) tend to merge and generalise data from agricultural and
manufacturing sectors of the economy, neglecting to highlight how other social
dimensions such as age, geographic location, class, ethnicity, gender, and other
social constrainers intersect to cause disadvantage (Policek, Ravagnani, Romano
2019). Contemporary studies on child labour still rely heavily on Basu and Van's
(1998) contribution, which proposed multiple equilibrium-based explanations of
child labour, identifying a low-income household as the main cause of child labour.
Despite several other explanations — such as the negative externality argument
of Baland and Robinson (2000), parental selfishness and external bargaining in
Gupta (2000), and credit constraints in both Ranjan (2001) and Jafarey and Lahiri
(2002) - the model put forward by Basu and Van (1998) has remained the main
influence behind any empirical investigations on the matter.

Their model builds on two assumptions, the luxury axiom and the substitution
axiom. The luxury axiom states that a household is willing to send its children into
the labour market only if the adult wage falls to the point where the household
subsistence requirements cannot be met without the children’s income. Instead, the
substitution axiom states that adult labour and child labour are seen as substitutes,
meaning that child labour can take the place of adult labour if financial constraints
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require it. As a result, there are two conceivable equilibriums: one where wages are
high and only adults work, and one where wages are low and the children must
work. However, if good equilibrium does not exist, then the households will be
worse off if child labour is banned. This model rests critically on the assumption
that children participate in wage labour in competitive markets, given that the
results are based on market equilibriums. To counteract this argument, Bhalotra
(2007) subsequently developed a model to test whether household poverty compels
families to send their children to work. The idea here leans on previous empirical
results showing a negative relationship between household income and child labour,
which does not test the hypothesis that poverty compels child labour, but rather
tests the less contentious hypothesis that child leisure is a normal psychological
need (Ali 2009).

If the poverty hypothesis were correct, then children would only work if total
household income was less than sufficient to meet the subsistence consumption
level. In this case, children would work toward a target income, i.e. an income
that would cover the shortfall between subsistence consumption and non-child
household income (Saha 2019). Subsistence poverty alone does not necessarily
imply that a child will be forced to work. If there are perfectly functioning credit
markets, it should be theoretically possible for parents to borrow against their
child’s future earnings. A common assumption is that one parent makes decisions
regarding household resource allocation (Caocci, Finelli 1999). Therefore, parental
preferences play an essential role in the decision to send children to work. It is
often assumed that parents act altruistically towards their children; however, if
parents are non-altruistic or exhibit low levels of altruism, then child labour will be
more prevalent (D’Ovidio 2014). However, as Thomas (2019) demonstrated, even
altruistic parents may send their children to work if they face credit constraints.
Ghosh (2020), taking a cue from Thomas (2019), showed that when both parents
and children are altruistic, a graph of the relationship between parental income
and child labour may exhibit an inverted-U shape; because of low parental income
levels parents may be dependent on transfers from their adult children.

Contemporary empirical observations (Saha 2019) revealed that some
households will settle for low-wage labour and will not supplement their income
through child labour and instead they will keep their children in school full-time
(Thomas 2019). In some instances, studies have demonstrated that even at high
wages, the household will employ their children (Thévenon, Edmonds 2019). This
theoretical underpinning on child labour has impacted policies, specifically those
which ban child labour (Saha 2019). Indeed, a ban on child labour alone is not likely
to be valuable because even a wholly enforced ban may result in consequences if
adult earnings do not rise enough to meet subsistence needs after the ban is in place
(Zutshi, Creed, Sohal 2009). Furthermore, as Mangiavacchi et al. (2020) observed,
during the COVID-19 lockdown declared in Italy in spring 2020, a reallocation of
the market and household work took place, which impacted children and young
people. Often, children had to be involved in intra-household responsibilities
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during the lockdown because the division of household tasks shifted. Sometimes,
older children provided childcare to their younger siblings or - mostly due to the
labour market restrictions imposed during the lockdown - they undertook tasks
while engaging in paid and unpaid work to support their families.

3. The protection of child labour in Italy

According to the International Labour Organization (2018), the number of children
forced to work in Italy exceeds 300,000. Many children - the legal definition
of which is set in Law no. 39 from 8 March 1975, whereby a minor is a person
under 18 years of age — work in dangerous activities and in risky conditions such
as construction, mines, quarries, or underwater fishing. Others are sold to pay
their parents’ debts or are subject to international organ trafficking or sexual
exploitation. Others still may be forced to work in cramped conditions and are not
given adequate rest periods. Children can lend their labour working in workshops,
yards, supermarkets, fields, quarries, factories, or mines, or they can work in
isolation, involved in activities such as selling and delivering flowers or working as
shepherds or shoe shines, or in activities that border on illegality, such as beggars,
thieves, and prostitutes. A common perception is that child labour takes place in
an industrial setting, such as a factory or mine. However, the reality is that in Italy
69 per cent of working children are active in the agricultural sector, 22 per cent are
active in the services sector, and only 9 per cent of working children are active in
the manufacturing sector (ILO 2018). Their parents instead employ the majority
of working children in the family business, despite a clear legislative framework
in place to ban underage child labour (Miscione 2002).

The first attempt to regulate child labour in Italy dates back to 1866 (Law
no. 3657, 11 February), when the age limit of nine years was introduced for
children engaged in paid work (Morello 2019). The age limit was raised to 10 for
children working in quarries and mines and to 15 years for those involved in more
dangerous jobs. For all minors between the ages of nine and 14, permission to
work was dependent on eligibility certificates (Spadaro 2019). The ripple effects
of the industrial revolution in Italy (Federico, Tena-Junguito 2014) brought the
realisation that advances in technology also require a more specializsed workforce
(Fang, Ceccarelli 2014). Consequently, the need for child labour was temporarily
reduced. However, the employment of minors was still widespread in the textile
and chemical industries and in the agricultural and mining sectors (DiScala 2018).
In 1870, an attempt was made to pass new legislation sanctioning child labour
exploitation, leading it back to the crime of ‘trafficking in children’. Although this
effort failed miserably because of disagreements over the definition of trafficking,
in 1876 a proposal was made to raise the minimum age for employing children
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(Spadaro 2019). As a result, Law no. 242 of 19 June 1902 raised the age limit to
12 years (13 for children employed in quarries and mines), and confirmed the
maximum of eight working hours for children up to 12 years old and 11 hours for
those aged 12 to 15. Finally, the law banned night-time work for children under
16 years of age (Moro 2014).

To counteract the widespread phenomenon of child labour, in 1904 compulsory
schooling expanded from nine to 12 years. However, the law was disregarded by
both entrepreneurs and families too interested in the additional source of income
guaranteed by the employment of children. Therefore, in 1907 numerous exceptions
were introduced to the prohibition on the use of minors. In the wake of this, the
ban on night-time work was also cancelled in 1914. Following Convention no.
33 of 1932 of the ILO, Law no. 653 of 1934 raised the age limit to 15 years (Nesi
et al. 2008). The intentions were excellent, but the law still contained copious
exceptions. For example, it did not apply to domestic work in employment with
relatives or when children were working from home or employed in agricultural
settings. Also, the School Inspectorate, with a simple declaration of unfitness to
attend school, could exempt working minors from compulsory education and
therefore ease their entry into the labour market. In 1948 with the birth of the
Italian Republic, the Constituent Assembly stated in Article 37 of the Constitution
that the law should protect the work of minors with special rules and should
guarantee them the right to equal pay for equal work while establishing a minimum
age limit for waged work (Spesso 1953). However, it was only in 1967 that Law no.
977 (Protection of the work of children and adolescents) set the minimum age for
employment at 15 years (Moro 2014).

Law 977/67, followed by Legislative Decree 345/99, established the minimum
age for access to employment that coincided with the school-leaving age. More
specifically, Law 977/67 tolerated the lowest limit of 14 years for agricultural and
family work. Article 5 of Legislative Decree no. 345/99 sets the minimum age at
15 years, with exceptions provided for activities of an artistic, sporting, or cultural
nature, in which case parental authorisation is required. Therefore, young people
aged 15 can decide to complete the compulsory course of study in the vocational
training system or an apprenticeship, which is the only work contract stipulated
full-time by those under 18 and without a professional qualification. It follows that
15-year-olds with a secondary-school diploma can sign an employment contract.
Article 2 of Legislative Decree no. 262/2000 establishes pre-employment and
periodic medical examinations for minors under an employer’s responsibility;
if the minor is unfit for work, this triggers immediate suspension from work.
Regarding working hours, children cannot exceed seven hours per day or 35
hours per week, whereas adolescents can work eight hours per day and 40 hours
per week (Nunin 2000).

Child labour is also regulated by the Italian Penal Code, in Article 603, which
states that ‘unless the fact constitutes a more serious offence, anyone who (1)
recruits labour to assign it to work for third parties in conditions of exploitation,
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taking advantage of the state of need of workers (so-called “illegal intermedia-
tion”); (2) uses, hires, or employs labour, including through the intermediation
activity referred to in (1), they are subjecting workers to conditions of exploitation
and taking advantage of their state of need. If the facts are committed through
violence or threats, the penalty of imprisonment varies from five to eight years
and a fine of 1,000 to 2,000 EUR for each worker recruited is imposed. Article
603 also explains what is meant by ‘exploitation’ regarding working conditions,
surveillance methods, degrading housing situations, repeated violation of the le-
gislation relating to working hours, periods of rest, weekly rest, and compulsory
and annual leave. The last part of the regulation provides for a series of specific
aggravating circumstances that lead to an increase in the sentence from one third
to one half. The crime of exploitation of child labour exists exclusively as a specific
aggravating circumstance of the crime of exploitation of labour and, as such, is
much more severely punished. For the most serious forms of exploitation of child
labour, the crime of ‘enslavement’ is dealt with in Art. 600 (Moro 2014). With
regard to children’ rights, the Italian government also ratified the Convention of
the Rights of the Child on 5 September 1991 as well as the optional protocols to
the Convention in May 2002. Italy is also a party to other instruments related to
human rights, particularly to the International Covenant on Civil and political
rights and the Convention against torture and other cruel, inhumane, and degra-
ding treatment or punishment. At a regional level, Italy has ratified the European
Convention for the protection of human rights and fundamental freedoms and the
European Convention for the prevention of torture and inhumane or degrading
treatment or punishment.

Despite such regulations, the problem of child labour is often underestimated
and underreported (van Daalen, Hanson 2019). The Central Supervisory Directorate
of the National Labour Inspectorate revealed that from 2013 through 2019, there
were over 1,700 cases of ascertained criminal violations of child labour legislation.
Such violations pertain to children younger than 16 who were working without the
requisite school education. This is only a tiny fraction since, in the vast majority
of cases, the exploitation of minors remains underground, entirely unreceptive to
complaints and controls (INAIL 2020).

4. Child labour in Italy

Italy has its own specific characteristics in terms of employment and migration
(Policek, Ravagnani, Romano 2019). Migrants are usually employed in highly
segregated and low-paid jobs: typically manual work for men (ISTAT 2019) and
care work for women, with the care of the elderly witnessing a shift from a ‘family’
model to a (female) ‘migrant in the family’ model (Allievi 2010). Young migrants
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often follow a migratory trajectory similar to their adult compatriots who habi-
tually travel with them or have preceded them (Atrigna 2011). Frequently, young
migrants travel alone as unaccompanied minors (Policek 2016). They leave their
countries of origin as adults, since Albanians, Pakistanis, or Moroccans aged 15 or
even younger are deemed in their country of origin to be legally responsible as
adults when it comes to being financially independent. Upon arrival in Italy they
are again considered minors because this is how the law defines them (Atrigna
2011). This is not simply a legal shift, but one that relates to the processes of the
construction of a child’s sense of identity and belonging, sanctioning the inc-
lusion in or exclusion from peer groups (Policek, Ravagnani, Romano 2019). Data
presented by Policek et al. (2019), summarising the experience of victimisation
amongst a group of young migrants to Italy, offer the opportunity to contend that
belonging to a group does not necessarily affect the level of victimisation, although
having one or two foreign parents can often be translated into a highly signifi-
cant experience of victimisation. Therefore, to counteract victimisation, young
foreigners utilise financial independence through employment as a tool to assert
themselves within and outside of the group of reference. It is worth highlighting
here that foreign child labour in Italy no longer comes only from low-income
families, but also involves minors from families in more advantageous economic
conditions, who identify in the child’s work a multiplier of the family’s standard
of living (Baraghini 2017). Indeed, child labour for Chinese, Filipino, or Peruvian
minors residing in Italy, for example, is a priority as a means to contributing to the
success of the family’s migration (Calcaterra 2016). Nonetheless, it should not be
discarded that there are also situations of constraint, linked to clandestine arrival
routes to Italy or associated with illegal circuits or networks. Such networks often
ensure that minors are employed with no pay but as a repayment option for debts
contracted by them and/or other family members so that migration to the host
country can be guaranteed. Population migrations often involve large numbers of
unaccompanied minors. Unaccompanied children are at significant risk for forced
labour and sex trafficking, given their young age, lack of adult supervision, lack
of knowledge of the host language and culture, and precarious legal status. These
children are particularly vulnerable if they lack the necessary authorisation or do-
cuments required under immigration regulations and have been smuggled across
an international border. Traffickers may subsequently lure them into situations of
severe exploitation and maintain control over them through violence, threats, or
economic or psychological manipulation. Unaccompanied children are likely to
be reluctant to report abuses to authorities because of fear of arrest and/or depor-
tation. Finally, gender-based violence and discrimination, a cultural assumption
that boys cannot be victims, cultural beliefs that children must support the family
in crisis, the sexualisation and objectification of girls, and the weak recognition
of children’s rights are societal factors that contribute to vulnerability. Benevene,
Lagioia, and Callea (2010a) pointed out that there seems to be no unanimous
agreement on what can be considered exploitation, what can be defined as work
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with a positive value, and what cannot even be defined as work unless the em-
ployment of a foreign minor is considered embedded in a culture-specific context.
Consequently, it is pivotal to trace the activity that is work back to the migration
project and family ties, acknowledging that in some rare instances exploitation is
not conscious. This is the case for most foreign minors employed in their family
business. The number of hours, the existence of remuneration or recognition, the
protection and the link with the other spheres of the minor’s life (i.e. recreational,
school, familial, relational) are variables which should be kept under observation
(Buffa, Caracuta, Anelli 2005). Furthermore, this is not to say that there are other
forms of child exploitation which should not be addressed, such as child prostitu-
tion or trafficking (Abebe, Bessell 2011). It is also not clear what can be included
in a single ‘work’ category, when the activities differ and the classifications created
at the theoretical level vary. For this reason, it may be useful to adopt a broad and
flexible definition of work, in order to leave room for the multiple activities that
foreign minors carry out and the meanings that these can assume. Such flexibility
will allow us to differentiate between employment which violates the fundamen-
tal rights of the person and activities which are more compatible with other life
experiences (Abebe, Bessell 2011). Notwithstanding the subtle differentiations, it
should be reiterated that minors are all in a vulnerable position.

5. Methodology

Typically, case studies draw on multiple sources of evidence (Feagin, Orum, Sjoberg
1991). The two case studies presented herein include archival and statistical records,
interviews, direct observation, and participant observation. They are based on 100
interviews with each group, that is, Chinese minors and Moroccan minors living
in Italy, aged 16-18 years. As required by the ethics clearance obtained for this
research project,' the participants and their parents/legal guardians were briefed
about the study’s justification, aims, and objectives and ethics.

Atlas.ti software was used in assisting with the handling of data, which were
analysed inductively using a grounded theory approach. This was characterised by a
process of coding and sub-coding, with the final interpretative phase characterised
by the emergence of a story with the aim of developing an evolving theory (Cresswell
1998). A scope of enquiry was used to develop the interviews. Using semi-structures
interviews kept the interviews flexible and allowed for the areas of interest to be
probed. The interviews focussed on an exploration of the experience of child labour.
The data gathered guided the case studies presented herein. Three areas of enquiry
supported the interviews: 1) the minors’ understanding/interpretation of what

! The study received ethical clearance from the Centre for Conflict and Migration

Research Ethics Committee (CCM/24/08/HREC2019).
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constitutes labour; 2) a description of the activities which constitute labour; and
3) legal child labour versus illegal labour.

Each participant was interviewed in Italian because all participants were fluent
in Italian. All minors who decided to participate in the study were allowed to
ask as many questions as they felt necessary at any stage of the study. Particular
attention was given to the interview format to minimise stereotypical child-adult
communication patterns that reduce data credibility. The researcher adopted
different strategies to minimise the minor’s inclination to give responses perceived
to be socially desirable rather than socially unacceptable. In some instances, the
participants were offered two alternatives, either of which could be considered
acceptable in the context of the interview. Thus, the researcher could avoid placing
the minors in a position where the participants had to deny perceived undesirable
behaviour. During interviews, the researcher found it best to start with questions
calling for more concrete responses and then shift to more abstract questions to
accommodate the sample’s range of cognitive abilities. Although the participants
were given as much time as they needed, the researcher was always alert for
nonverbal cues indicative of fatigue and decreased attention, ending the interview
as quickly as possible if necessary. The unfamiliarity of the interview situation
was always considered and therefore opening questions set the interview tone
and allowed the participants to find out what was expected of them. To allow
time to build rapport and trust, the funnel sequence - starting with more general
questions and proceeding to more specific ones — was deemed very useful because it
allowed the participants to state their frame of reference and respond in meaningful
categories.

The participants signed a consent form before commencing the interview, and
they were offered the opportunity to receive a copy of any academic publications
relating to the study. The participants were able to withdraw from the study at any
stage of the interview.

Measures were put in place to ensure that the research was culturally safe for
the participants through a network of trusted stakeholders. Emotional support
was also in place for the study’s duration so that the participants could deal with
any issues affecting them. Trauma child counselling was also made available to
participants, who were also referred to many other available avenues of support, at
both the local at national levels. The safety of the researcher was also paramount,
and measures were in place to assure the researcher’s physical and emotional safety;
the researcher followed rigorous lone worker’s policies and procedures as agreed
at the time ethical clearance was granted. All interviews took place in daylight,
either at community centres or the minor’s place of residence such as refugees
centres, but never their homes. The participants were given a great deal of control
over the specific location of the interview to enhance data collection. It was felt
that less formal, more familiar settings may help the minor view the researcher as
an interested adult rather than an authority figure.
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5.1.The challenges of researching the experiences of young minors

One of the greatest challenges has been establishing trust with the participants:
some migrant minors were in the process of legalising their status and, therefore,
they were not willing to talk. As a result, the nature of the study sample is one of
opportunity, and therefore it cannot be considered representative of the entire
population of Chinese and Moroccan minors living in Italy. Given the topic in
question, a few minors who initially agreed to be interviewed about their experience
of working in Italy later refused to talk. The minors who agreed to talk always
talked to the researcher in the presence of an adult - a legal guardian, parent,
family member, or in some instances a social worker.

One recurring area of concern regarding conversations with minors was the
researcher’s awareness that memories of events that are experienced repeatedly lose
their unique character and become part of a generic event memory system. The
challenge was embedded in the concern that participants could or would use a sort
of predetermined script. That is, scripts devised by the participants could contain
what is supposed to happen in certain situations, not necessarily what did happen.

Asalready stated, all participants received a complete, clear, and developmentally
appropriate explanation, and they all signed an assent form once parental/legal
guardian permission had been secured. Interacting with minors, even those
aged between 16 and 18, requires careful consideration of any issue relating to
confidentiality. Young people are especially concerned with confidentiality, as
they are often experimenting with new ideas and ways of presenting themselves.
Additionally, because of the research topic, it was felt that some respondents may
be reticent on sensitive topics. Assurances that responses will not be shared with
others outside the interview settings, namely law enforcement agencies, helped to
increase the credibility of the data collected. Privacy during the actual interview
also enhanced the data credibility. An assent or consent form guaranteeing
confidentiality and describing how it will be maintained was therefore very
useful for the initial explanations and reinforcement; additional verbal assurance
throughout the interview process was often needed when participants seemed
reluctant to respond to questions.

5.2.Data and empathy

Whilst interacting with young minors, at every stage of this study the researcher
was concerned whether empathy and compassion (Goetz, Simon-Thomas 2017)
towards young people and their experiences of forced labour could somehow
pollute the data. Compassion arises when witnessing another’s suffering (Gilbert
2017) and it is embedded in the acknowledgment that not all pain can be fixed or
solved, yet it is essential to make any research endeavour as mindful as possible of
participants’ lived experiences. The almost paradoxical aspect of this methodological
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questioning led me to realise that whether I wanted it or not, my emotions were
phenomenologically present. My emotions alerted me toward specific research foci
and interpretations, and I turned to my emotions as the key driver for this study.
I saw vulnerabilities in the lived experiences that minors shared with me, as I felta
profound sense of injustice — or rather non-social justice as I would define it — at the
knowledge that young people were forced to work. It did not matter to me whether
minors were working because of financial constraints or perceived and internalised
cultural constituents, for example. For me, it was often trying to listen to stories that
I would rather not hear. At first, the challenge was to remain disconnected from the
participants’ narratives and experiences. I tried not to submerge myself too deeply
for the sake of data ‘purity’, holding to the beliefs about scientific objectivity. More
meaningfully, I feared the perceived unsafe role of empathy. After all, this research
was about child labour and not about the social scientist. My methodological and
ethical struggles toward balancing empathy and detachment demonstrates how
qualitative research resists the recognition of the active role of investigators and
methodologies in the construction of subject matter and data. I have chosen to
make the constructive presence of the researcher visible as an active constructor of
reality because I believe that such a personal involvement enriches the rapport with
participants and contributes to data constructions and interpretations. In addition,
reflections on the researcher’s subjectivity and emotional reactions can be used to
interpret the research rapport and the possibilities (or limitations) of data analysis
as a relational endeavour. For instance, my own awareness of the emotions that
the investigation triggered in me sustained and influenced the ability to listen to
the participants’ stories and to stay engaged in inquiries on what I perceived as
sensitive or difficult topics, namely foreign minors’ vulnerabilities in the workplace,
especially when working was not perceived as a choice but an obligation.

6. Foreign child labour in Italy

Cultural elements and the influence of multiple factors, such as the means of
arrival and the conditions of inclusion in the host country, along with the family’s
expectations and needs and available opportunities, all play a central role in the
construction of a young minor’s identity and sense of belonging (Policek, Ravagnani,
Romano 2019). It follows that, conditional to the context, the same labour activity
can assume different meanings. From this assumption, the boundary between
lawful and illegal activities often remains blurred (Calcaterra 2016). In order to
interpret the meanings of the work experiences of foreign minors, both the cultural
elements and the standard of living of the minors and their families in Italy must
be kept in mind (Van de Glind 2010). First of all, it is necessary to consider how
childhood is viewed in different cultures (Thomas 2019). The concept of the child
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as a member of the community, called to take an active role in managing family
life and able to assume certain responsibilities (according to the child’s age), leads
to a different configuration of intergenerational relationships. The experience of a
foreign minor who helps their family at home or in the workplace then becomes a
contribution that the child makes, according to a cultural model in which all the
members of the family are involved, at different levels, in supporting the family
economy.

Foreign minors often carry out highly visible activities, such as street vending
in cities or cleaning car windows at traffic lights, bringing such activities closer
to the daily reality of every citizen. These activities are almost normalised and
coexist with less visible activities, such as domestic activities or tasks undertaken in
families’ workshops. There are no accurate data on forced labour of foreign children
in Italy, according to a recent ISTAT survey (2019). However, the most recent
studies available indicate the presence of foreign minors in activities supporting
the family (Scannavini, Teselli 2014) in regular jobs (Benevene, Lagioia, Callea
2010b), in activities carried out for third parties (Silvano 2017), or in illicit work or
illegal activities, where exposure to conditions of exploitation is more widespread
(Melossi, Giovannetti 2002). Because these are often jobs carried out in the informal
or ‘underground’ economy, it is particularly difficult to accurately ascertain the
scale of the phenomenon. It remains difficult to compare data. Certainly, a common
occurrence, with the exception of cases of extreme exploitation, is the coexistence
of work and school attendance (Napolitano et al. 2001) and it could be argued that
there does not appear to be a causal link between child labour and school dropout,
since the majority of foreign minors who work also attend school.

The ISTAT survey (2019) recognised that the tools it utilised underrepresent
the foreign population under scrutiny. For this reason, rather than trying to obtain
an actual quantification, the purpose of the enquiry is to construct a picture of
the risk’ of child labour, particularly with reference to forced child labour. Some
studies (Abebe, Bessell 2011) on Moroccan minors who work in Italy show that, as
soon as they arrive in Italy, minors interpret their work as an opportunity to earn
and be able to help the family, according to a notion that it is normal to include
this experience in life. It is from the clash with a completely different context, in
which work is the prerogative of adults, that minors begin to problematise their
lived experience. In Italy, the employment of Chinese minors and Moroccan
minors is what has, in recent years, attracted the most attention, both for their
characterisation and diffusion (Chinese) and for their visibility and perceived
problematic nature (Moroccans). Other communities are also involved in child
labour activities: for example, Filipinos and Peruvians in the North of Italy,
Albanians - especially amongst unaccompanied minors, who are most at risk
of being victims of forced labour (Bovarnick 2010) - and Cape Verdeans and Sri
Lankans in the South (Abebe, Bessell 2011).
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6.1.Helping the family

The most common activities among foreign minors aged 7-14 years can be
summarised as helping parents in their work, helping with housework and small
errands, caring for younger siblings, and mediating/interpreting for parents who
are not able to speak and understand the Italian language (ISTAT 2019). The
influence of educational models originating from the parents’ culture is substantial
and is also maintained in Italy: minors are not exempt from this form of widespread
participation in family responsibilities and, even if they are not remunerated,
they carry out an activity that has economic value (to keep down costs of family
businesses or to support the parents in the labour market), with an involvement
that increases with advancing age — the opposite trend to that of their Italian peers
(Melossi, Giovannetti 2002). In addition to contributing to family life, these work
experiences allow minors to gradually learn the skills necessary to assume future
roles in the host country. These activities are not always considered ‘work’ and thus
are not always included in analyses of the work carried out by foreign minors; they
are defined as ‘jobs’ or simple forms of participating in family life. Household chores
carried out by girls, for example, often remain invisible and, if disproportionate
to the child’s age, cannot be harmoniously integrated into the child’s educational
path (Castles, Davidson 2000). Although these experiences are not visibly and
legally classified as forced labour, by playing on children’s vulnerabilities and lack
of agency they can be considered labour that children are forced to undertake.

6.2.Working for third parties

Commonly, work outside the family prevails for adolescent migrants (15-18 years)
who are employed on a regular basis - very often for little pay. Patchy data provided
by local job centres reveal that in Italy, minors who work for third parties have
apprenticeship contracts or zero-hour contracts (ISTAT 2019). The quantification
of the phenomenon is rather difficult, as it is often the case for minors absorbed
in the informal economy. The ISTAT survey (2019) identified forms of parallel
economies in which there is a concentration of the work of foreign minors, such as
Moroccans in the commercial services sector and Chinese people in the textiles and
leather industries. Usually, these activities do not interfere with school attendance.

In both family work and work for third parties, there may be situations of
exploitation when legal frameworks and health and safety regulations are not
acknowledged or implemented. There are also activities that fall within the sphere
of illegality and which, generally, are defined as exploiting child labour, sometimes
bordering on delinquent activities or crimes (UNICEF 2019). Here the divide
between regulated labour as supported by the legal framework and forced labour
become blurred.
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6.3.1llicit and illegal activities

What illegal and illicit activities have in common (those which break labour laws,
violate human rights, and are punishable by law as offences) is the exploitation
to which the minor is exposed. This is within the realm of forced labour. In Italy,
some minors work alongside adults selling handkerchiefs, sponges, or small objects.
They may have been recruited for these networks by compatriots, in which they
find support, but the sales activity can also mask begging — which involves forms
of humiliation from which the minor cannot escape. There are minors who work
on the street to repay a debt contracted when travelling to Italy or who move
from begging activities to criminal behaviour (drug dealing theft), which provides
easier earnings. Migrant minors often do not find access to support channels
other than those of illegal activities. ISTAT (2019) stated that the participation
of minors in illegal activities can be considered a residual phenomenon, as the
same minors are often also involved in legal activities. However, attention should
be paid to the involvement of minors in drug dealing, prostitution, and theft. It
is especially these types of activities for which it seems appropriate not to focus
excessively on aspects of cultural differences, but to keep in mind the conditions of
social hardship and marginalisation in which these minors often find themselves
(Thomas 2019). It is worth highlighting here that the philosophy accompanying
the investigation behind this article does not recognise the voluntary choice of
prostitution by minors under the age of 18, as in Law no. 269/98 (‘Rules against the
exploitation of prostitution, pornography, tourism damage to minors, as new forms
of slavery’). More specifically, the exploiters or protectors — or any other person
in various capacities — who induces individuals under the age of 18 to engage in
prostitution are committing a serious crime (as stated in Art. 9, Anyone who trades
in minors under the age of 18 in order to induce them to prostitution is punished
with imprisonment from six to twenty years’). The seriousness of such crimes is
evident regardless of the voluntary or involuntary (expressed or unexpressed)
participation of the victims or their presumed psychophysical maturity (Art. 1
and 2). These are quite particular crimes that in the most extreme manifestations
can be configured as new forms of slavery. The relationships that exist between
the actors involved are characterised by violence and abuse of the vulnerable
position minors find themselves in. What puts them in this condition is the lack
of freedom, ability to negotiate, and to sever the unbalanced relationship. This
impossibility is determined by the particular relationship that arises between the
parties: one party has coercive power (physical and psychological), whilst the
other is vulnerable and weak, and therefore unable to offer resistance either as an
individual or family or group.

The two different case studies presented below demonstrate how the link
between legal and illegal activities is often blurred. However, none of the participants
in this study shared any experience of being coerced into prostitution or being
victims of violence and abuse. There is also no evidence from the conversations
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with minors reported here that they were trafficked to Italy. Such evidence was
supported by access to social workers’ reports and other gatekeepers’ written
reports prior to meeting with participants. It was pivotal for the researcher to
assure and explore all ethical considerations in relation to children’s victimisation
in accordance with the WHQO’s definition of victimisation (Bovarnick 2010).
The WHO defines child victimisation as all forms of physical and emotional ill
treatment, sexual abuse, neglect, or negligent treatment or commercial or other
exploitation that results in actual or potential harm to the child’s health, survival,
development, or dignity in the context of a relationship of responsibility, trust, or
power. Workplace victimisation can take many forms when children are forced to
work, such as physical, psychological, emotional, financial deprivation, damage to
health, educational deprivation, etc.; they are also exposed to situations that make
them vulnerable to trafficking, abuse, violence, and exploitation.

6.4.Chinese minors working in Italy

For Chinese communities settled in Italy (Castles, Davidson 2000), the employment
of minors is part of a family project based on economic integration in the host
country (Baraghini 2017). Integration is often pursued through the creation of
small and medium-sized enterprises (Silvano 2017). The household unit often
coincides with the place where the family’s work is carried out and this in turn
facilitates the involvement of a minor: these are small tasks, not identifiable as
forms of child exploitation (Glick, White 2003). The case study presented here
reveals that more than 90% of Chinese children (N=100) aged 16-18 and residing
in Northern and Central Italy help their parents in the leather goods sector. In
this case, we find continuity with lifestyles of the country of origin, which are
maintained even in a different context: work involves all members of the family
and children also play an active role. They help in leather goods workshops as
well as restaurants, grocery stores, and clothing stores, often receiving a symbolic
financial reward. The hourly load and the tasks performed are related to the age
of the children, and there does not seem to be any difference according to gender:
most minors work from a minimum of five hours a day to a maximum of eight
and the work activity covers the entire period of the day that minors would spend
outside of school. In all instances, the work is carried out in the afternoon, in the
evening, and at weekends and does not hinder school attendance; therefore, there
is no correlation between child labour and school-leaving (Nobili, Sebastiani 2001).
One of the typical elements of the work of Chinese minors is precocity: they start
working during primary school (6-8 years old) (Napolitano et al. 2001). A few
young people work even more than eight hours (2%), while there are also those
who work less than five hours (19%). It should be emphasised that the minors
interviewed declared in 92% of cases that their parents work more than 15 hours
a day and their siblings worked more than 9 hours (32%). In 37% of cases siblings
worked between 7-8 hours and in 31% of cases siblings worked less than 7 hours.
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The experience of Chinese children is not unique (Benevene, Lagioia, Callea
2010b). It is worth highlighting a condition of exploitation due to the reduction
in the exercise of other rights (leisure, play, or building friendships). In particular,
this is not a question of free choice, but rather a condition of ‘self-exploitation’
that involves all members of the family with the aim of maintaining the family
micro-enterprise or the work done for third parties (Gosh 2020).

6.5.Moroccan minors working in Italy

Moroccan minors generally are inserted in the itinerant sales channels by
compatriots, but there are also more serious cases of infiltration in criminal circuits
linked to the sale that risk being read as jobs, when in reality they are crimes
(Finkelhor 2008). Traveling minors work mainly in the afternoons after school,
in the evenings, and on holidays or on Saturdays and Sundays. In the majority of
cases, minors work flexible hours and collaborate in supporting the family, also
carving out time for leisure and school. However, there are also minors who work
in the afternoons and evenings and who must personally cover all the costs of their
room and board, maintaining a discontinuous school attendance, and others who
work on holidays and away from home to avoid being recognised.

Vagrancy is one of the main activities carried out by Moroccan minors. For
some it is a job undertaken to support the family. For others, it is an activity
justified by traditional practice and almost an expectation from the country of
origin, whereas others see it as evident exploitation. The ISTAT survey (2019)
emphasised how the situations of greatest risk are probably when the forms of
small itinerant trade (selling handkerchiefs, washing car windows at traffic lights,
or illegal custody of cars in car parks) slip into forms of masked begging, which
in turn can turn into forced labour when minors are made to do it.

It is not always the parents who decide to have their children (usually boys)
emigrate to work; sometimes it is the same young people who wish to come to
Italy with high expectations of employment, only to be disappointed once in Italy.
This is because minors often do not have the perception of being exploited. The
most serious forms of exploitation are found in dealing drugs and other illegal
activities which, though they can arguably be defined as work, represent the only
possibility for income. Minors involved in these activities are usually not sent by
their families to live with a relative, but they set oft on an adventure: once they
arrive in Italy they are directed by peers or compatriots toward illegal activities,
transgressing traditional values and entering the sphere of the haram (illicit), with
frequent breakdowns in familial relationships (Policek, Ravagnani, Romano 2019).
With respect to labour trafficking, potential indicators may include a recent history
of immigration, unfamiliarity with the city or town where they live, or apparent
control and intimidation by an accompanying adult. Often, the parents of the
minor may be victims of labour or sex trafficking, with or without victimisation
of the minor.
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Because of the sensitivity of the research area, empirical studies are relatively
limited and there is a narrow evidence base. In the vast majority of instances,
researchers focussed on women and girls who experienced sex trafficking, revealing
a paucity of research on male victims and victims of labour trafficking. In many
studies on human trafficking, researchers have included aggregate results for adults
and children, boys and girls, or individuals from multiple countries of origin.
Some researchers also combine victims of different forms of trafficking. Without
disaggregated data, it is hard to identify findings that may be specific to minors
or to subpopulations of child victims. Nonetheless, much can be learnt from
related areas of study, such as work with the homeless or runaway youths, some
of whom engage in survival sex and are therefore victims of human trafficking.
Studies of adult populations are also helpful inasmuch as adult women involved
in sex work were often recruited at very young age and continue to experience
some of the same hardships as sex-trafficked youth. The lack of research on male
victims of trafficking may indirectly support the cultural belief that boys cannot
be victimised and may exacerbate the problem of under-recognition. The paucity
of research translates into limited empirical knowledge of the factors that increase
boys’ vulnerability to trafficking, of the unique experiences that occur during the
period of exploitation, of the gender-specific adversities faced by male children,
and of their unique needs for recovery and reintegration. A lack of knowledge
and awareness likely contributes to the deficiency of services for male trafficking
survivors and a tendency to treat them as offenders rather than as children in
need of help and protection. With reference to forced labour involving minors,
existing studies tend to suffer from the limitations mentioned above, especially
with regard to researchers combining minors and adults in the sample population
and inadequately distinguishing between victims of labour trafficking and of
sex trafficking. Research is also difficult to conduct because of the complexity
involved in identifying and distinguishing between child employment, child
labour, hazardous child labour, forced child labour, and trafficking. Because labour
trafficking has not received the public attention accorded to sex trafficking, there
is little awareness of the possibility that minors or their parents may be victims
of labour trafficking.

Another limitation in the research is related to potential generalisability.
Researchers suggest that the victims identified represent only a small fraction
of the total number of persons subjected to human trafficking. It is possible that
these victims are fundamentally different in important respects from the whole
population of trafficked persons, which would significantly limit the generalisability
of study results. This possibility may be more relevant for studies conducted on
trafficking survivors who are actively seeking services than for studies involving
street outreach and interviews of homeless people or runaway youths engaging in
survival sex. Research on trafficking victims, especially child victims, is particularly
difficult because it involves a vulnerable study population. Service providers
offering care to survivors are often appropriately cautious about the possibility
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of exposing survivors to stressful situations and may be reluctant to approach
their clients about participating in a study, which may limit access to survivors
and discourage attempts to conduct research. Finally, adults and adolescents who
do participate may experience recall bias, especially if recounting events that
occurred years earlier. Alternatively, they may provide inaccurate information in
an effort to protect others or themselves from stigma, shame, reprisals, or other
consequences. Studies on minors involved in drug use often reveal that they
experience victimisation and trauma caused by forced labour and sex trafficking.

Although it does not only concern Moroccan minors (Lagomarsino 2002), the
sale of drugs has progressively been organised in a stratified way, coordinated by
older adolescents, attracting children with the promise of easy money. The presence
of debts contracted by the family and as yet unpaid, or the subtle persuasion
exercised by the strong influence of the community and the familial bond, can
represent a further constraint that conditions the experiences of minors.

Another situation of exploitation concerns young Moroccan girls, aged 10-13,
who are sent to Italy by their compatriots with the promise of receiving a school
education and being regularised in exchange for help with domestic activities
(ISTAT 2019). These conditions are often misleading, and girls remain confined
to the role of domestic workers with no access to education. In this case, there
is a link with the traditional practices embedded in the culture of origin (i.e.
the traditional practice, still in force in rural contexts, of educating girls in the
future role of wives by sending them to work with wealthy families in urban
areas), which are nonetheless disrupted, fuelling illegal practices. Especially for the
illegal activities considered, the influence of the paths and methods of inclusion
in Italy cannot be overlooked (Hopkins 2010). It is important to highlight that
for Moroccan minors, there are heterogeneous working conditions: in situations
of family unity in Italy, children predominantly offer help to their families in
household management; in cases where minors join their fathers to work, there
is an acceptance (at least initially) of being involved in external activities, such
as begging and having to demonstrate autonomy and independence. In the case
of irregular or unaccompanied minors, involvement in illegal activities is more
widespread, so the risk of exploitation is greater.

7. Eradicating child labour and forced labour of children

The two case studies presented herein draw attention to the complexities embedded
in the experience of child labour. Although there are clear similarities between
the two groups, such as strong family ties, there are also instantly recognisable
differences, specifically with reference to work undertaken outside the family, an
experience shared by most of the Moroccan minors but not by the Chinese minors.
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Widespread bans, boycotts, and trade policies cannot certainly reduce child labour
and, in some instances, may even exacerbate the problem (Huijsmans, Baker
2012). This is not to say that child labour should not be outlawed. Certain forms
of child labour can never be acceptable, such as illegal activities and hazardous
labour. However, merely banning such activities will not be sufficient to ensure the
children’s welfare if the household is unable to meet its subsistence needs without
the income generated by the children (Petti 2004).

The elimination of child labour requires policy instruments that target its
causes. Households facing subsistence poverty will require higher incomes in order
to be able to withdraw their children from underage labour. Higher incomes will
allow families to send them to school. Income redistribution is one potential means
of achieving such an objective, but it will only be effective if the mean income level
in the household is sufficiently high. Often, this is not the case; therefore, direct
financial aid may be necessary in the short term. Financial constraints caused by
the current COVID-19 pandemic have exacerbated the need for financial support.
Conditional cash transfers are one such policy instrument. In return, households
can be expected to fulfil a programme requirement, such as sending their children
to school. Without access to credit, some families may have to send their children
to work rather than to school. Even if children are not sent to work, they may be
kept out of school if credit is not available to cover the direct costs of schooling.
A lack of credit may also prevent some families from buying income-generating
assets or pursuing certain income-generating activities. In some cases, informal
lenders may be the only option available to a household - an option that tends
to carry high costs in the form of interest, in turn subjecting families to further
debt. If a family does take a loan from an informal lender at a high interest rate,
there is a risk that the child may be bonded into labour in order to repay the debt.
As a result, informal credit markets may increase the incidence of child labour in
families who are in desperate need of a loan; therefore, policies that aim to provide
credit to the poor at reasonable interest rates may help to reduce child labour. This
is a recurrent experience amongst migrant families in Italy (Nobili, Sebastiani
2001) and elsewhere (Saha 2019).

Policies addressing child labour should also consider the connection between
fertility and child labour. While high fertility and child labour may be a rational
response by the household given the behaviour of other families in the community,
the group behaviour in this equilibrium may be considered irrational. Paone and
Teselli (2000) show that the costs of raising children are quite high; therefore,
whilst child labour can offset some of the costs of raising a child, it is unlikely
that it could compensate the total cost, let alone be profitable. As a result, policies
aimed at lowering aggregate fertility may help to reduce the incidence of child
labour. Sexual and reproductive health policies specifically aimed at migrant
populations should also highlight such a link. Mandatory school attendance,
coupled with policies aimed at improving access to and the quality of schools,
is also another important intervention that would primarily affect children who
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are facing subsistence poverty. Empirical evidence (Saha 2019) has shown that
educated parents are more likely to send their children to school. Indeed, education
appears to have a dynastic effect, where educational attainment leads to a virtuous
circle, while the lack of education could lead to a poverty trap. Consequently,
policies aimed at improving the quality of schooling will increase the returns to
education, making education a relatively more attractive alternative to child labour.
The critical role of education in economic growth is demonstrable (Gilbon 2014).
The empirical evidence indicates that human capital explains a great deal of the
differences in output between households (Tagliaventi 2002). Therefore, increasing
school attendance should have positive long-term effects on reducing child labour.

When addressing more specifically forced labour of children, in order to tackle
vulnerability and, accordingly, to challenge a system of black markets, labour
exploitation, and sexual abuse, the adoption of a comprehensive perspective built on
human rights standards, including labour rights, is indispensable. A comprehensive
approach inevitably implies long- and medium-term aims. Certainly, the first
systemic factors that should be tackled in the long run are the deep economic
disparities among countries which lead populations to migrate. In a context of
global injustice, individuals choose to migrate to work abroad because economic
pressures all but coerce them to. The wide gap between rich and poor countries is
itself a form of coercion. On the other hand, medium- and short-term objectives
should include actions aimed at strengthening and monitoring the respect of labour
rights standards by promoting, for example, economic and legal incentives for
non-exploitative business to help them in upholding labour rights standards and
bearing costs of production. In this regard, the provisions offered by the 2014 ILO
Forced Labour Protocol, which makes clear the need to adopt effective strategies of
prevention and protection, can be extremely useful. Furthermore, changes should
also embrace the creation of more legal and viable migratory channels.

In Italy, the work started by some local institutions, associations, and experts
to address all forms of abuse experienced by young migrants seems to be moving
towards addressing some of these points. There are now various forms of in-
tervention to tackle the structural factors that render migrant minors vulnerable.
M - specifically, centres to provide social and legal support to migrant workers,
mainly those with children.

8. Concluding remarks

In addressing child labour and forced labour of children in Italy, it is pivotal to
further investigate forms of work that can be reconciled with school attendance in
opposition to situations that represent the exploitation of minors, where minors
are harmed and deprived of their fundamental rights. Consideration of cultural
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differences seems to emerge as a significant fact in the effort to integrate migrant
children from disadvantaged social backgrounds into the tapestry of Italian society
(Melossi, Giovannetti 2002). In working conditions that respect health and safety
regulations, it should be emphasised that for some minors being in Italy confronts
them with a different reality and model of childhood. For some minors, work could
represent a simple adaptive tool often perceived as a personal social inclusion
channel. In this regard, it is possible to argue that there is a conceivable positive
value of work in the process of building the identity of a minor and their sense of
belonging to society (when work is carried out respecting legal rules).

Different representations of childhood could shed some light on some
meanings of the work experience of foreign minors living in Italy and could lead
to implications of work concerning the migration process. For foreign minors,
it is important to explore the meaning that work assumes in their experiences
and to try to understand how to reconcile the original cultural variables with the
real possibilities of inclusion in a different cultural setting, one often perceived as
hostile. Obviously, the dimension of work cannot be isolated from other variables.
Still, it can certainly be central in the projects of inclusion for those willing to reside
in Italy, as well as for those wishing to repatriate.

The greatest challenge posed by any intervention aimed at banning or regu-
lating child labour likely concerns the ability to protect individuals, guaranteeing
respect for the rights of children and adolescents together whilst responding to
their expectations — not by dissociating them, but by building shared paths together,
around the dimensions of training and work as well (Thévenon, Edmonds 2019).

Subsistence poverty, inequalities in accessing the labour market and parental
preferences may all contribute to sending a child to work. Therefore, no one policy
instrument on its own can be expected to eradicate child labour. This is especially
true in the case of a ban on child labour or a boycott of products produced by
child labour, which are aimed at the symptoms rather than the root causes of child
labour. Such policies on their own are not likely to significantly reduce child labo-
ur. Indeed, they can have the opposite effect, making children and their families
worse off. Bans and boycotts will not produce the desired results if the children and
their families do not have alternatives. Preventing children from working without
providing alternative options can have devastating consequences for children
because they become vulnerable to further exploitation. To successfully eliminate
child labour, policies must address the causes of child labour and provide viable
alternatives. This is by no means an easy task, but it can be achieved by ensuring
access to quality schooling, addressing inequalities in accessing the labour market
and providing economic support to those who face subsistence poverty, as well as
by pursuing long-run economic growth strategies.
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Abstrakt: Bazujac na danych z Counter Trafficking Data Collaborative (CTDC, n=9.900) zostala
opracowana charakterystyka ofiar handlu ludzmi do pracy przymusowej na poziomie globalnym,
ponadto wykonano analize dwoch krajow jako studiow przypadkéw (USA i Rosji), w tym uwzgled-
niajac podzial na poszczegélne kategorie zawodoéw (np. dla pracownikéw wykonujacych prace
domowe w prywatnych gospodarstwach). Charakterystyka ta (participation structures) odnosi sie do
czestotliwosci, z jakg pojawia sie kazdy z dziewieciu typow ofiar w zestawieniu ,Victim Intervention
Marketing” Na przyktad ofiary zaliczone do grupy ,oszukani i uwiezieni” stanowia duza czes¢ ofiar
pracy przymusowej w Stanach Zjednoczonych. Sg to osoby, ktdre rozpoczely prace dobrowolnie, po
czym zostaly zmuszone, by ja kontynuowac. W oparciu o teori¢ postaw-zachowan oraz teori¢ marke-
tingu zostal opracowany model interwencji dla kazdego typu ofiar pracy przymusowej. Obejmuje on
takie plaszczyzny, jak m.in.: wymiane informacji, konfrontacje frontalng lub umiarkowana, analize
korzysci ekonomicznych i pozaekonomicznych. Wyniki przeprowadzonego badania pokazuja, ze
struktura udzialu ofiar pracy przymusowej moze si¢ znacznie rézni¢ w zaleznoséci od regionu oraz
kategorii zawodow. Przyktadowo najwiekszy odsetek takich ofiar w Rosji stanowig osoby wykonujace
prace budowlane jako tzw. ,o$wieceni odstepcy”, czyli osoby ktore zostaty oszukane przez znajomego.
Z kolei w USA wigkszo$¢ ofiar wykonuje proste prace i wpisuje sie w kategorie oséb ,,uwigzionych
i okradzionych” (sa to np. osoby niepelnoletnie lub osoby doroste, ktore zostaly do tego zmuszone).
Dlatego tez interwencje podejmowane wobec kazdej z tych grup muszg si¢ od siebie réznié.

Stowa kluczowe: handel ludzmi, marketing interwencyjny, sytuacje konsumenckie, marketing
spoleczny, marketing dzialaczy spolecznych

Introduction

The International Labour Organization (ILO) defines labour trafficking as ‘all
work or service which is extracted from any person under the threat of a penalty
and for which the person has not offered himself or herself voluntarily’ The ILO’s
description of forced labour also includes ‘manipulated debt, ‘retention of identity
papers, and ‘threats of denunciation to authorities’

Labour trafficking is a global problem that affects millions of men, women,
and children each year. Bales (2012: 194-195), Kara (2012: 1), and others have
provided many narratives of forced labour. Bracy, Lul, and Roe-Sepowitz (2019)
found that labour trafficking in the United States primarily occurs in private homes,
followed by restaurants, hotels, and other industries. They noted that ‘the scope of
labour trafficking [...] has been difficult to estimate due to [...] [its] [...] hidden
nature. Lasocik, Rekosz-Cebula, and Wieczorek (2014) noted, ‘there is not enough
knowledge on certain aspects of human trafficking, and there are some significant
gaps in the system which has been built to eliminate it

National labour trafficking interventions are typically based on the paradigm
of the 4 Ps’ of human trafficking: ‘protection, ‘prosecution, ‘prevention, and
‘partnerships’ (Winterdyk 2018). Alternatively, Murray, Dingman, Porter, and Otte
(2015) suggested the heavy use of victim-focussed ‘influence strategies” (Frazier,
Sheth 1985) as interventions. As these two approaches are complementary, they
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may be combined. For instance, when interventionists target job-seekers (victims),
an awareness campaign can indicate which employers tend to enslave. This would
be an example of both ‘information sharing’ (Murray et al. 2015) as an ‘influence
strategy’ (Frazier, Sheth 1985) and ‘prevention’ as a 4-P strategy.

The purpose of this discussion is two-fold. Firstly, it identifies the breakdown
of labour trafficking victims at three levels: globally, for the USA and Russia, and
by job category. The USA and Russia were selected because of their large sample
sizes (N > 1,000). This size is intended to offer a sufficient representation of the
variety of cases within a nation. The second purpose of this discussion is to offer
interventions based on marketing theory and the 4-P human trafficking paradigm.
Thus, in marketing language, it asks, ‘What types of jobs do labour trafficking
victims perform by region?’, ‘How does the breakdown of victims vary by job type?’
and ‘Given the breakdown by job type, what mix of interventions will most likely
help victims in each job type?” In the language of human trafhicking, this discussion
asks, ‘Given the breakdown of a region, which “Ps” should it emphasise?’

Two points should be noted. To avoid confusion, the ‘4 Ps’ of marketing
(i.e. product, price, promotion, and place) are not directly related to this discussion.
In addition, we define a labour trafficking ‘victim’ as someone who is formerly,
currently, or potentially exploited in a human labour trafficking context. ‘Survivor’
is less appropriate here, because victims who phoned in to hotlines may have still
been working the exploitive job.

Human trafficking defined

The United Nations’ Palermo Protocol of 2000 (UNODC 2000: 41) defined human
trafficking as ‘the recruitment, transportation, transfer, harbouring, or receipt
of persons by means of the threat or use of force or other forms of coercion, of
abduction, of fraud, of deception, of the abuse of power, of a position of vulnera-
bility, or of the giving or receiving of payments or benefits to achieve the consent
of a person having control over another person, for the purpose of exploitation.
Exploitation includes, at a minimum, the exploitation, forced labour or services,
slavery or practices similar to slavery, servitude, or the removal of organs’ (UNODC
2000). Similarly, the Trafficking Victims Protection Act of 2000 defines human
trafficking victims in terms of ‘vulnerability’ to sex, labour, and organ exploitation.

Since we approach human trafficking from a marketing perspective, we apply
the definition from Murray et al. (2015). Thus, ‘human trafficking involves the
activities of an egregious, interorganisational, opportunistic, marketing distribution
system wherein people (or their organs) are treated as products or property. All
other things equal, egregiousness (severity of abuse) ranges from relatively low
under voluntary participation, where fraud is often employed, to relatively high,
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where traffickers use force and coercion to elicit involuntary participation (slavery)’
Thus, consistent with Murray et al. (2015), all slavery (involuntary servitude under
conditions of force or coercion) is human trafficking, but not all human trafficking
is slavery. This view of trafficking is also consistent with Weitzer (2014) and with
Chuang (2012), who noted that ‘through exploitation creep, the concept of ‘slavery’

is now fully conflated [...] with trafficking’

Human labour trafficking

Bakirci (2009) argues that labour trafficking victims should not be referred to as
‘workers’ or ‘labourers’ as the ILO describes them. However, the ILO does not
regard ‘normal civic obligations’ as labour trafficking, where, ‘normal’ is subjectively
determined. Similarly, Ollus (2015) argues ‘a rigid interpretation of forced labour
is not always useful in understanding forms of labour exploitation. In addition,
Petrunov (2014) distinguished ‘Forced Labour’ from ‘Forced Servitude, arguing
that ‘pickpocketing” and ‘begging’ are not ‘labour’ According to Lasocik et al.
(2014), ‘forced labour is a special form of enslavement and in extreme situations
may take the form of slavery’ Thus, their concept of forced labour aligns with the
CTDC'’s operationalisation of forced labour. The CTDC asked victims to reply ‘yes’
or ‘no’ to whether they were victims of ‘Forced Labour” However, in subsequent
questions, roughly half of the victims replied ‘no’ when asked about violence,
threats, coercion, etc. Thus, all slavery is forced labour, but not all forced labour
is slavery. As there is disagreement over what should comprise labour trafficking,
our definition is consistent with Murray et al. (2015). It does not exclude, and is
not limited to the ILO’s categories of labour.

Labour trafficking intervention

Feasley (2016) identified four categories of labour trafficking accountability that
a nation might employ. These include international regulation, market-based,
civil liability, and domestic regulation. For instance, from a domestic regulation
standpoint, Bowe (2007) suggested there was too little monitoring of labour
trafficking among the South Florida orange groves. Arhin (2016) noted that in
labour trafficking channels, the trafficker and the victim are often of the same
ethnicity. The author suggests that this can impede intervention. Similarly, from
the standpoint of international regulation, various efforts have sought to remove
forced labour from product supply chains. For instance, the Harkin-Engel Protocol
(Aronowitz 2018) attempts to minimise child labour in the cocoa industry.



Labour trafficking victim participation structures in the United States, Russia, and... 227

Likewise, Kimberley Certification attempts to reduce slave mining for ‘blood
diamonds. Overall, labour trafficking research and intervention have emphasised
either law enforcement or consumer avoidance of goods tainted by slavery. Our
approach incorporates law enforcement in some instances, whilst in others it
focusses more on the social marketing aspect of intervention (e.g. awareness
campaigns, information sharing, etc.).

Social marketing

Our analysis and the interventions we prescribe are anchored in social marketing.
According to the United States Agency for International Development, ‘social
marketing is the use of commercial marketing techniques to achieve a social
objective. Social marketers combine product, price, place, and promotion to
maximise product use by specific population groups. According to Lefebvre (2012),
‘social marketing develops and applies marketing concepts and techniques to create
value for individuals and society [...]. These inputs and perspectives are used to
design more effective, efficient, sustainable, and equitable approaches to enhance
social well-being. The approach is [...] associated with change among individuals,
organisations [...] and public policy’

To facilitate social change management, Sheth and Frazier (1982) developed
their Model of Strategy Mix Choice for Planned Social Change. It presents an
attitude-behaviour matrix wherein targets are 1) behaviourally ‘engaged’ or ‘non-
engaged’ and 2) have either a positive or negative attitude toward the desired
change. Each of the four cells within the ensuing matrix represents a unique
mix of the target’s attitudes and behaviours. Therefore, each cell prescribes a
unique mix of interventions. For instance, ‘rationalisation’ and ‘attitude change’
are prescribed when the attitude is negative and the behaviour is ‘engaged’ In
contrast, ‘inducement’ and ‘behavioural change’ are prescribed when the attitude
is positive and the behaviour is ‘non-engaged’

Murray et al. (2015) adapted the concepts of Sheth and Frazier (1982) and
Frazier and Sheth (1985) to develop ‘Victim Intervention Marketing’ This concept
seeks to apply ‘elements of strategic planning and decision-making’ (Sheth, Frazier
1982) in human trafficking intervention. By incorporating social marketing’s
emphasis on measurable results, our discussion may help interventionists more
effectively manage labour trafficking opposition. In the following sections we
develop breakdowns by type of victim and then offer interventions based largely
on marketing theory.
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Victim intervention marketing

Intervention marketing is a branch of social activist marketing ‘that uses traditional
and non-traditional marketing techniques to prevent or end a vulnerable
populations introduction into, or continuance in, a human trafficking distribution
channel. Thus, it entails efforts to assist both current and potential trafficking
channel participants, where the latter is at substantial risk of abuse by a trafficker’

‘Social activist marketing’ (Murray 1997) is defined as a subset of social
marketing (Kotler, Zaltman 1971) that involves ‘1) more important and socially
divisive issues, 2) conflict between the social marketer and the target, and 3) greater
reliance upon coercive influence strategies such as boycotts, protests, strikes, etc’
The outcome of an intervention marketing analysis is a matrix of victim modes
(e.g. the percentage of ‘Willing Assimilators’). The percentages of various victim
types combined with job category will suggest specific intervention marketing
strategies.

Rationale for specific interventions

In the approach of Murray et al. (2015), human trafficking intervention is largely a
marketing problem. Thus, it requires marketing and communication interventions
grounded in theory. It is an attempt to move beyond simple awareness campaigns.
For instance, many victims know beforehand that they are to be trafficked (e.g. debt
bondage). The problem is they have no better options. Thus, a victim’s beliefs,
attitude, and behaviour (Frazier, Sheth 1985) toward a trafficking arrangement
result in their voluntary (due to economic desperation), semi-voluntary (due
to pressure from a loved one), or involuntary (e.g. due to coercion or status as a
minor) entrance and continuance. In turn, these attitudes and beliefs prescribe
appropriate marketing intervention ‘influence strategies. For instance, ‘Willing
Assimilators’ enter and depart trafficking arrangements voluntarily. However,
‘Disillusioned Contrastors” enter voluntarily, but are (non-coercively) dissuaded
from leaving. Reasons for continuing in the trafficking arrangement can include
a romantic relationship with the trafficker, passport confiscation, etc. Based on
Frazier and Sheth (1985) and Murray et al. (2015), ‘radical confrontation’ would be
a prescribed influence strategy for Willing Assimilators. However, ‘inducements’
would be appropriate for Disillusioned Contrastors.



229

Labour trafficking victim participation structures in the United States, Russia, and...

"(6107) e 39 Aermpy woxy paydepy,

‘[2In235014 | UOTIDI20D 10 32I0] 0} NP

UoIjEN)IS SUDPLJes) 3} paNUIIUOD PUE 0JUT PIISIUD OYM S)NPE pue (] Jo 98k oy} mo[oq) szourur :s9d4) om) Jo sysisuod dnoid siyy, :paqqoy puv paddoi],
‘[9IN23501J PUL JUIAILJ] UNI JIOYS d) UI ISEI] Je—PIAB[SUD 3q 03 pasoddns,

are a1y 2Ad1[2q Aoy, "ueyd oTWISOD € JO ISUIS SWOS JO JNO UTBWAT A} TOAIMOY] "UOTIen)Is SUDPIFeI) Y} 0JUl PadIo] a1om AV, 5107daddy JIiDy
‘[93n03s01g pue 1091014 ] AJLTRJUN[OA UTEWAI INQ “TWOTJen)Is SUDYDIEI) 3} 0JUT PAOIO] dIoM YT, "SWOIPUAS WI[OTD0)S JABY SWITIITA IS, :SI2UA[01 0075
syuexjuy ArejunjoAu]

‘[91n035014 pUe JU2Ad1] SUR{IOM SNUTIUOD 0] PIIII0D 10 PIDIO]

sem wmoIA o1 AQyuanbasqns oaamoH "qol ure1r9d e 3dadoe 03 wmodIA Jo adA) STY) Pa] U0 PIAO] 10 PUSLIY B WOIJ INssAId [R100S SADIS0AY Pauayioliig
"[3uaA31q] 2UO PaAO[ JO PUALI & w0If 21nssaId [e120s Jo asned2q qOf UIATS € UT pauTewral pue paydodde SWNDIA 38T, SIATIDIY 2]qIstoqsay

‘[109301g pue JuaAd1J] 9duaIj1d 19T ST JT SNEIIQ INUTIU0D AT} TIAIMOY] "21nssa1d [B1D0S JO asnedaq

SunIom surdaq WIIA Y], "UOIII0D 10 3310J OU ST A1dYT, "qof ure19o © 3doooe 03 wiryota ) sapensiod dATIe[dI IO PUSLIJ © OISH :S120D]GSI(] [7HJoIDaq

sjuenyuy %H&ﬁﬂn——canmavm

‘[emdaso1q pue 1993014 ] SUDIOM INUNUOD 0} WY} 9II0f

0} UOI2I20 IO SJeaIY} Sasn Iaxdyger) 9y} Appuanbasqng -uorjeradsap orwouoss 03 anp sqol 3deooe apowr siyy ut payio[dxa SWIIA PoddDi] pud payoii]
‘[1033014 pue Jusaaig] dudpuadap Snup Juneyoey pue ouewor asfey Yoy 310dssed spnpur JuswaSeIN0ISIP JO SPOYIAN

“pao10] 10U o1 £31) Inq ‘Suraea] WoIj padernodstp A[duoxs are Aoy, “worjerodsap oTrou0ds 03 anp sqol 1deooe SWOIA 9SAYT, [SI0JSOITH0,) PIRORAI[ISI(]
‘[3093014] Ae3s 03 pastmssaid jou axe £y, ‘[rm Je Jredap pue

‘pred are “prom Loy, ‘suonipuod Sunyrom a[qerordsp sapun sqol 3daooe 03 swrdra pajiordxa asayy saALrp uorjeradsap dTwou0dy SIOFDIHESY SHIIM

sjuerjuy Arejunjop

YIomdurer] SunoyIejy UOTJUIAINUT WIDIA ] J[qeL,



Vernon Murray, Holly Shea, Julia Solin

230

"(G861) Te 30 Ja1Zel (ST0T) Te 32 AelIny :901N0G,

“WI)OTA 9} JOU ‘PIWEYS 2q P[NOM OYM Jaxd1Ie1) 33epuoq Jqap ) SI T “pliom Y jo syred 1ato ur jeyy woay) Sururiojur £4q

paaaryoe oq JyStwr sty T, ‘uueyd Sunpiyen e ur uonedonred swoIA 3y SUIPENSSIP JOPISUOD PINOYS JAJIBW UOTIUIAIANUT 1)) Juswadide sfepuoq jqop
© U0 239UaI 0) S[QRINOUOYSIP ST JT JIIYM BUTYD) UT JO ®TpU] UT UoTjeuop Irey a[durd) “3-9) sases awos uJ :(afueydxy UoneurIojuy) wisijeIn|q [eInjmy)

“193eURW [PUUERYD 3} 0 1q2p ) Jo Aed 0] 1933 IRW UOTJUSAINUI Y} 10 ST
waY) 9)eIaqI] 03 ABM U0 9Fepuoq Jqap JO Ised ) Ul Se [ouueyd aA1I0[dxa ue sutof A[Lrejunjos uosiad e 2I9YM SIOUBISUI U] :SHONNJOS JONIRIA-991]

TIEH JO UDIPTIYD NOARISNY, 9} Suoure uaas se 9AnIo[dxa auwodaq o3 [enuajod a1} dALY 35aYT, *39 9)eINPA ASTET 0)
UDIPTIYD I} JO U0 WA} dAIS 03 ATraurej 12100d © yse Aewr A1junod 1ood e ur Ajrurey Ayjeam e 9oue)sur 104 “yoeordde [[as-pIey e axe) 10 UJeaIy) Jou op
£oy} 1oAamo} ‘[ouueyd ayy ur uonedonred suwmoia fenuajod 10 wdia ) Surpredar saysim 19 0 STy sassardxo 1odeuewr [puueyd oY) OIS :3sanbay

Touueyp oy Sururo woiy uosiad ajeradsap A[rer>urUT B IpENSSIp 0)
£auow Jo S)UNOWE [[BWIS S& SYUSWINPUT YINS JAJO ABU SIAJILW UOTJUIAINUIL Y} ‘OIS *(WIoU 2A1}03[qns  a°7T) suorurdo s197)0 aq Aew UOSLAI Y[,
1 ur ajedonaed 03 saurap Jnq ‘werSord PUURYD $I2}INIBW UOTIUIAINUI 33 JUTUIof JO BIPI AU} SAMI] WHIIA [ERUI0d 97} ‘$3SEI JWOS U] JUSWIdNPU]

“TouUeL 3} SUTARI] (LM JUDISISUOD ST B[} INOTARYD] WIOIA J0J SPIEMIT
STWOU0IAUOU PUL JTUIOUOID [[)0q SN AL SININTLW UOTIUIAINU] "WIOTA 37} uodn PaTAd] pue Jogeuew [duuey ) Aq paSuelre a1e 33, :SpIemay

‘qo snozoSuep e Je YIom 03 JoY syuem oym Joulred e o) puaLi[a3 [efo[sIp © 9q 03 o[qeidaooe A[eroos @due)sut 1oy ‘st 1 way) Suryey 4q uonedonred Sur
-pIe321 UOTJUA)UT [RINOTARYD] PUE SPMITNIE JAT)ISOd © SBY OTM TUTIITA B 95eIN0dUS JYSTUT JoJONTEUT UOTIUIATIIUT UE QI9H :9ATJRULION dAIISOJ pue dAneSaN

1 ut aedionaed 0} saproap A[enioe WIdIA dY) JI UOLDIUOL[U0D
[va1pp. pue puueyd Surydyjen e Suturol SULISPISUOD ST OYM WIDIA B YIIM UOLDIUO.L[10I 2jp4apotk ISN JYSTUT I9JOYIBW UOTJUIAINUI UY UOT)RJUOIJUOD)

“UOI}BO0] MAU 3} UT SIYSLI STY JO WIIOTA JOPIOQ-SSOID © ULIOFUT JYSTUI JOJNIBUW UOTJUIAISIUT UB QOUB)ISUT
104 Jouueypd Y} Ul (anunjuod 1o0) ajedonied 03 wrora ferjusjod oy opensiad 0) UoTFRULIOJUT SIOJO JoZeURW [UURYD 3} QIS :dSueYdXF UOIJEULIOJU]

‘uonedronted
2IN)NJ TWOIJ I9Y IPENSSIp 0} IpMIT)Ie 107 9FeIOAd] JYSTW I)INTEW UOTJUIAINUT ) 08 ‘SIN[IJeI) 0} Irey oY 9JeUOP 0) JUeM JOU A8 LIPU UT UBTUOM ©
@oueysur 107 ‘KemLue sajedonaed ynq ‘vorjedonred spremoy apnyipe aaneSou e sey juedionred o) uaym Sy} sasn 19Zeurw [PUUERYD Y], (UOT)BSI[RUOTIRY

‘ouueyp ay) Suraea]
spIemo) sy1ope syuediorjred oY) 90I0JUTAI PINOM IJIEW UOTIUIAIUT ) DI "I YIIM DUEPIOIOE UT saAeydq pue surwrerdord [puueyd s1ajoxrenr
UOT)UIAISIUT 3} SpIemo) apninie aanrsod e sey (wmora at) juedonied [puueyd SurjoyIew ) UaYM pasn oq pinom A321e1)s SIYT, JUSUINIOFUTNY

S31)5¢e], pue wvmmnuu&uuw DUPNJU] SI9)IeJA UOTJUIAIIU]T JO Josqny Y ¢ 9[qe],



Labour trafficking victim participation structures in the United States, Russia, and... 231

Breakdown of victim type by region

Table 1 indicates a nation’s percentage of victims in each category of the intervention
marketing framework as well as the recommended intervention strategies (in square
brackets). Identifying each group’ participation is an important step in strategic
intervention. This is because the mix of victim categories determines the mix of
intervention influence strategies (Murray et al. 2015; Table 2). And, as proposed
earlier, structure can help determine which of the 4 Ps should be emphasised more
or less. For instance, ‘radical confrontation’ (one of the influence strategies) and
‘protection’ are prescribed for Willing Assimilators, whilst ‘information exchange’
and a combination of ‘protection and prevention’ are prescribed for Disillusioned
Contrastors.

Breakdown of victims by job category

Participation by job category addresses the extent to which, aside from job tasks,
victims performing Job A are better or worse off than those doing Job B. For in-
stance, all other things being equal, if all workers in Job A are Willing Assimilators,
while all Job B workers are Tricked and Trapped, then the former group would
be better off because the first group is not being (interpersonally) forced to work,
while the second one is. Thus, an underlying assumption is that most people prefer
more freedom rather than less.

Level of severity

We offer ‘severity’ (egregiousness of the exploitation) to operationalise the concept
of one trafficking victim being better off than another, all other things equal. It is
based on Murray et al. (2015), who suggested that voluntary, semivoluntary, and
involuntary victim participation exist on three different levels of egregiousness
on an ordinal scale. Severity can be measured in at least two ways. The first is to
estimate a “Trafficking Misery Score’ (Murray, Dingman, Porter 2015; Murray et al.
2016; Murray et al. 2018). This metric weighs each cell in the nine-cell framework
(of intervention marketing) for egregiousness. Thus, Willing Assimilators experience
the least egregious working conditions because they enter and continue working
voluntarily (i.e. no interpersonal coercion). In contrast, Trapped and Robbed
victims experience the most egregious working conditions because they enter and
continue involuntarily. Next, misery score computation weights each cell by its
percentage of victims. The products of each cell (severity weight and percentage
of victims) are then summed together. Conceptually, misery score is designed
to indicate, ceteris paribus, how unfortunate the average trafficking victim is.
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The problem with misery score is that some of the nine severity weights may vary
by culture, etc.

We propose a simpler approach to estimating severity. Our proposed method
avoids the problem of cultural subjectivity in the weighting scheme. Referred to
as ‘Enslavement Rate, it aggregates only the percentages of involuntary victims in
the framework. Thus, high severity is implicit. The enslavement rate computation
totals victim percentages for Tricked and Trapped, Enlightened Apostates, Trapped
and Robbed, Karmic Acceptors, and Stockholmers. Conceptually, it indicates the
likelihood that a participant/victim will be enslaved.

Combining Victim Intervention Marketing and the 4 Ps

Victim Intervention Marketing’s (VIM) limitation is that it omits the 4-P paradigm
(i.e. prosecution, protection, prevention, and partnerships (US Department of State
2020). Prosecution entails law enforcement. Prevention reduces vulnerability (e.g. via
awareness campaigns). Protection focusses on the 3 Rs’ of rescue, rehabilitation,
and reintegration. Partnerships entail strategic alliances and interorganisational
cooperation. Since theorists and practitioners rely on the 4 Ps, we propose an
extended framework that incorporates them (Table 3). This includes the ‘dominant
P’ combination for each component (i.e. cell) in intervention marketing (Tables
2 and 3). A dominant strategy offers the best solution among the alternatives in
a game theory context (Koutsoyiannis 1985: 408). In our framework, it is the
combination of Ps that will most likely benefit victims and/or harm traffickers.
Table 3 presents our rationales for each proposed dominant and subordinate
P strategy. As the table suggests, an emphasis on protection is best in voluntary
situations. Prevention is best in semivoluntary situations, whilst prosecution is
best in involuntary situations. Effective partnerships will vary according to the
areas of expertise the parties offer.

Table 3: Rationales for Dominant and Subordinate 4-P Strategies in the context
of Victim Intervention Marketing

Victim Entry Dominant 4-P Strategy Subordinate 4-P Strategies
and Continuance
Mode
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Voluntary Protection Prevention
Victims have a positive attitude | Victims have a positive attitude to-
towards assistance (e.g. food wards accepting these jobs. Therefore,
donations); Traffickers have no | they have a negative attitude towards
incentive to oppose assistance. | prevention.
Prosecution
Victims have a negative attitude to-
wards losing their jobs.
Semivoluntary Prevention Prosecution
Victims have a negative attitude | Neither job candidates nor the actual
towards the job tasks, but victims have an incentive to press
a positive attitude towards charges.
pleasing their loved one (i.e. by | Protection
accepting the job [Murray et al. | Protection is inferior to prevention.
2015]). Prevention would please
the victim.
Involuntary Prosecution Protection
Per the UN protocols, highly The trafficker has an incentive to
egregious (high severity) human | oppose protection.
trafficking should be prosecu- | Prevention
ted. Physical vulnerability (e.g. to
organised crime) mitigates
prevention. Victims are susceptible to
abduction, etc. or are minors.
Methodology
Dataset source

We identified a convenience sample of human trafficking victims. The source
was the Counter Trafficking Data Collaborative. The CTDC describes itself as
‘the first global data hub on human trafficking, publishing harmonized data
from counter-trafficking organizations around the world. Its goal is to [...]
equip the counter-trafficking community with up to date, reliable data on human
trafficking’ The main contributors of the data are the International Organization
of Migration (IOM), Polaris, and Liberty Shared. The initiative is supported by
the U.S. Department of State and the United Nations. IOM (a UN affiliate) has
provided counter-trafficking programs since 1994.

Data limitations

The CTDC convenience sample suffers from selection biases. For instance, victims
who call the Polaris (or an affiliate) hotline, or enter an office of the IOM (or an
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affiliate) may differ from those who do not call or register. Or, upon registering,
victims may omit certain pieces of information to avoid identification by traffickers.
Thus, Polaris (2020) indicated that ‘this dataset should be interpreted as a biased
sample of actual victim data, rather than a representation of all existing victims.
The data contributed by Polaris should not be compared to the findings of more
academic studies which included systematic surveys. Similarly, the CTDC (2020)
indicated that ‘it is challenging to infer to what extent trends within identified
victim populations are representative of the total victim population [...] since
cases are not random samples of the population. We employed this dataset for two
reasons. Firstly, it is the only publicly accessible dataset of its kind (i.e. multinational
and large). Secondly, as better-quality datasets become available, comparisons with
the CTDC dataset may facilitate theory development. For instance, Murray (2019)
compared the breakdown of victim types derived from the CTDC dataset with
one derived from UNODC coded narratives(N = 1,200). Each dataset is presumed
to incorporate selection biases. However, he found a similarity between the two.
In both instances, victims were concentrated among three segments: Willing
Assimilators, Tricked and Trapped, and Trapped and Robbed. There were relatively
few Disillusioned Contrastors, Peaceful Displacers, etc.

Sample selection

We isolated the labour victims from a sample (N = 55,000) of sex and labour
trafficking victims in this study. This was based on their affirmative answer to
having been trafficked for labour (N = 9,900). Thus, bona fide labour trafficking
victims who did not reply to the labour trafficking question are not included in
our analysis. All countries where labour exploitation occurred were included
in our sample. This amounted to 27 nations identified by name, comprising roughly
8,500 victims. Roughly 1,400 victims did not indicate their country of exploitation.
The average sample size by country was 316.

Focal nation selection

The USA and Russia were selected as focal nations in this study. The primary reason
for their selection was their relatively large sample sizes. Out of the 27 nations
identified by name in the CTDC dataset, only those two yielded sample sizes
over 1,000. In our judgement, a sample of 1,000 labour trafficking victims within
a given country is sufficient for accurately representing the variety of trafficking
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arrangements within its borders. Different (focal) countries were included to
demonstrate how the participation of different victims can vary by region.

Data analysis

We categorised variables in the dataset according to the nine cells in Murray et
al. (2015). However, while that study entailed coding UNODC human trafficking
narratives, this study categorised variables in the CTDC spreadsheet. We employed
a categorisation system based on the level of egregiousness. Thus, in Table 4,
if a victim replied ‘yes’ to any variable on the ‘Involuntary’ list, then he or she was
categorised as an involuntary entrant, continuant, or both. The same process was
used for semivoluntary participants. The victims were categorised as voluntary
participants if they did not fall into either of the two previous categories. Voluntary
participation refers to the absence of interpersonal coercion. It is the equivalent
of ‘consent’ in the UN (2000) human trafficking guidelines. Next, entrance and
continuance data for each victim was combined. Thus, each victim was categorised
into one participation mode (i.e. either “Willing Assimilator’ or ‘Disillusioned
Contrastor, etc.).

Table 4: Coding Method for CTDC Data

Voluntary Semivoluntary Involuntary
Victim’s Debt bondage Other notable person | Abduction
Entrance False promises Intimate partner Minor/Child
Recruited Friend Forced marriage
All cases not Unspecified prior Forced military
involuntary or semi- | relationship
-voluntary Family
Victim’s All cases not Psychological abuse | Threats
Continuance involuntary or semi- | Psychotropic sub- Physical abuse
-voluntary stances Sexual abuse
Threat of police Movement restricted
Documents withheld | Medical care restricted
Children used
Necessities withheld

*All variables in this table have corresponding variable names in the CTDC Codebook.
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CTDC and VIM congruence

We assume that the CTDC variables are congruent with the intervention marketing
framework because both are anchored in the 4-P paradigm. Interventionists try
to prevent entry into exploitative arrangements. Thus, the CTDC refers to entry
as ‘recruitment. Similarly, intervention marketing employs the term ‘entrance’
‘Prosecution’ and ‘Protection’ imply a post-entrance period of exploitation. The
CTDC implies this period by referring to the trafficker’s ‘Means of Control.
Similarly, intervention marketing refers to this as ‘continuance.’ In other words,
it is the victim’s reason for continuing to work for the trafficker. Moreover, both
the CTDC and the intervention marketing framework include such variables as
‘debt bondage, ‘age minority/adult status, fraudulent romantic relationships,
‘drug use, and ‘passport confiscation (by traffickers). This is presumably because
each approach was designed during roughly the same time period (2010-2015
for VIM; Murray et al. 2010; Murray et al. 2015; and 2018 for public access to the
CTDC dataset), and had access to the same sources of published data. They were
based on roughly equivalent sources with essentially the same types of cases. For
instance, the intervention marketing variables and categories were inductively
derived from 200 narratives. They appeared in the UN’s Human Trafficking Case
Law Database. Similarly, according to the CTDC, their victim survey variables
were derived from actual cases (not legal) via Polaris, the IOM, etc. The CTDC
variables were presumably not designed to fit into the intervention marketing
framework. However, their congruence may have stemmed from independent
attempts to include and measure similar (and in some cases identical) variables
(e.g. debt bondage) along similar dimensions and based on the same paradigm.

Results
Global breakdown of victims

For the overall breakdown of victim types (n = 9,968), see Figure 1. At the global
level, roughly half of all labour trafficking victims enter and depart at will (Willing
Assimilators = 49%). This is followed by Enlightened Apostates (18%), who
enter via social pressure from a friend or loved one. Trapped and Robbed (14%),
Peaceful Displacers (11%), Tricked and Trapped (6%), Responsible Martyrs (2%),
and Disillusioned Contrastors (1%) make up the remainder. The global labour
trafficking enslavement rate is 38%. Thus, more than one third of victims are forced
to work (involuntarily) at some point in their exploitive situation.
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Figure 1: Global breakdown of victims by type (%)
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Global breakdown of victims by job category
Severity

Globally, all other things being equal, the most egregious job type is Peddling,
followed by Construction. The former exploits children, whilst in the latter victims
are enslaved after pursuing job leads due to the encouragement of a friend or
relative. The least egregious arrangement is for Domestic Work, wherein relatively
few workers are enslaved.

Job type percentages

Roughly one third (32%) of global labour trafficking victims are domestic workers.
This is followed by Unspecified Labour (22%), Construction (19%), and roughly
7% each for Agriculture, Manufacturing, and Other. There are small amounts of
Begging, Aquafarming, Hospitality, and Peddling.

Prescribed interventions

Due to the high enslavement rates (ER) of Enlightened Apostates, Tricked and
Trapped, and Trapped and Robbed victims in certain job categories in the list
below, interventions should focus on those prescribed for those three victim
categories (Table 5).
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Peddling: [ER = 98%] Globally, 98% of Peddling victims are Trapped
and Robbed (specifically children), while the remaining 2% are Willing
Assimilators.

Construction: [ER = 81%] Most construction labour victims are Enlight-
ened Apostates (65%), followed by Tricked and Trapped (14%), Willing
Assimilators (10%), and a small proportion (<7% each) of Responsible
Martyrs, Peaceful Displacers, and Trapped and Robbed labourers.
Other Labour: [ER = 75%] There are roughly equal proportions of Tricked
and Trapped (27%), Trapped and Robbed (24%), and Enlightened Apos-
tates (24%). Disillusioned Contrastors and Willing Assimilators represent
10% and 8%, respectively. Responsible Martyrs and Peaceful Displacers
are each less than 5%.

Manufacturing: [ER = 73%] Most victims of manufacturing labour are
Enlightened Apostates (71%), followed by Peaceful Displacers (17%),
Willing Assimilators (9%), and small proportions (<2% each) of Tricked
and Trapped and Responsible Martyrs.

Unspecified Labour: [ER = 55%] Roughly half of the victims trafficked
for unspecified labour are Trapped and Robbed (49%), and another 43%
are Willing Assimilators. There is a small degree of Tricked and Trapped,
Disillusioned Contrastors, Enlightened Apostates, Responsible Martyrs,
and Peaceful Displacers being represented.

Hospitality: [ER = 35%] The largest group of victims trafficked in hos-
pitality is Willing Assimilators (37%), followed by Peaceful Displacers
(19%), Tricked and Trapped (17%), Trapped and Robbed (15%), and
small proportions of Responsible Martyrs, Enlightened Apostates, and
Disillusioned Contrastors.

Domestic Work: [ER = 15%] Most victims trafficked for domestic labour
are Willing Assimilators (54%), followed by Peaceful Displacers (28%).
There is a small number of Enlightened Apostates, Trapped and Robbed,
Responsible Martyrs, Tricked and Trapped, and Disillusioned Contrastors.

Table 5: Prescribed Interventions by Victim Type

Willing Assimilators

Discourage entry according to the risks of enslavement (involuntary) or near enslavement
(semivoluntary). Use radical confrontation for those at high risk and moderate confrontation
for those at low risk. Change entrants’ beliefs and attitudes toward performing the job tasks
they are contemplating. Add attributes to consider (e.g. passport confiscation). 4 Ps: Protection
(e.g. overseas passport services, food supplements, etc.).
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Disillusioned Contrastors

Follow intervention guidelines for Tricked and Trapped. In addition, support victim post-
assimilation contrasts. Ofter free-market solutions (e.g. money to free debt-bondage victims).
4 Ps: Prevent entry. Protect current and former victims with necessities, rehabilitation, etc.
Partner with passport offices.

Tricked and Trapped

Interventionists should offer job seekers inducements such as economic and noneconomic rewards
to pay attention to anti-trafficking messages. Message content should be negative normative
against deceptive traffickers. Request that victims carefully weigh the risks of participation. Base
media and messaging on the risk of enslavement. 4 Ps: Protect former victims and prosecute
traffickers.

Peaceful Displacers

Use radical confrontation when the risk of enslavement is moderate to high. Interventionists
should counter-argue pro-trafficker positive and negative beliefs. Use rational appeals (e.g. statistics
on enslavement risk). Change attitude towards trafficker to negative. 4 Ps: Prevent and Protect.

Responsible Martyrs

Follow intervention guidelines for Tricked and Trapped. In addition, support victim post-
assimilation contrasts. Offer free-market solutions (e.g. money to free debt-bondage victims).
Use culturally plural messages and change beliefs to negative. 4 Ps: Prevent entry. Protect current
and former victims with necessities, rehabilitation, etc. Partner with passport offices.

Enlightened Apostates

Discourage participation. Use age-appropriate media and messaging for ages 0-9 vs 9-17.
Consider inducements such as economic and noneconomic rewards and requests for older minors.
Messaging should be negative normative against the trafficker. Exchange information where
possible. Correct inaccurate information. Encourage and facilitate escape where possible. 4 Ps:
Prevent and Prosecute.

Trapped and Robbed

Discourage child participation. Use age-appropriate media and messaging for ages 0-9 vs
9-17. Consider inducements such as economic and noneconomic rewards and requests for older
minors. Messaging should be negative normative against the trafficker. Exchange information
where possible. Correct inaccurate information. Encourage and facilitate escape where possible.
4 Ps: Prosecute traffickers.

Breakdown of victim types for the USA

As Figure 2 indicates, one third (33%) of the victims (N = 1,285) voluntarily enter
labour trafficking arrangements in the USA and are subsequently forced to continue
working involuntarily (i.e. Tricked and Trapped). Fourteen per cent are persuaded
to enter trafficking arrangements by a friend or relative and are subsequently forced
(Enlightened Apostates). The ER is 65%, which means that roughly two thirds of
labour trafficking victims in the USA are held involuntarily at some point.
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Figure 2: Breakdown by victim type in the USA (%)
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Breakdown of victims in the USA by job category
Severity

The job types below are arranged by level of severity (highest to lowest), when
operationalised by the enslavement rate. Accordingly, the worst job type (the high-
est rate of involuntary participation) is Peddling, followed by Begging. Follow-up
research indicated that they involve high percentages of children. Furthermore,
in the intervention marketing framework child participation is always categorised
as involuntary.

Job type percentages

The largest job type among labour trafficking victims in the USA is Unspecified
(32%), followed by Agriculture (28%) and Other (22%). Domestic workers, beggars/
panhandlers, hospitality workers, peddlers, and construction worker percentages
each range from two to five per cent.

Interventions prescribed for the USA
US policy-makers must weigh the trade-offs between category size and severity.

These should be consistent with cultural norms, etc. Regarding size, two thirds (64%)
of labour trafficking victims exploited in the USA are voluntary entrants. Thus,
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economic development programmes would decrease the demand for exploitive
work. For each job type in the section below, its largest group of victims is listed.
For instance, Peddling has a high percentage of Trapped and Robbed victims, while
Domestic Work has relatively few cases of coerced labour. To minimise repetition
in our analysis, the prescribed interventions appear in Table 5. For instance, the
prescribed interventions for Begging can be found under interventions for “Tricked
and Trapped’ and “Trapped and Robbed:

Peddling: [ER = 98%] Of the victims indicating an age range, most (63%)
are aged 9-17 years, while some (18%) were aged 0-8 years. They were
primarily classified as Trapped and Robbed. See Table 5 (under “Trapped
and Robbed’) for interventions.

Begging: [ER = 91%] In the USA most (86%) begging victims are minors.
By definition, minors are categorised as Trapped and Robbed (involuntary
labour). A few (5%) in this category are adults who were classified as
Tricked and Trapped.

Agriculture: [ER = 76%] Twenty-eight per cent of labour trafficking vic-
tims in the USA are exploited in agriculture. Roughly half (56%) are
enslaved by strangers (Tricked and Trapped), while 18% are enslaved
because they trusted a job lead from a friend or relative (Enlightened
Apostates).

Other Labour: [ER = 75%] Most (26%) ‘Other’ labour victims are Tricked
and Trapped. Roughly half are Enlightened Apostates (24%) and Trapped
and Robbed (24%). Relatively few (14%) in this category reported an age
range. However, at least 15% were minors.

Construction: Two thirds (65%) of these victims were enslaved after trust-
ing a friend or relative, and 14% were enslaved after trusting a stranger.
Unspecified Labour: [ER = 56%] The largest segment within this group
is Trapped and Robbed (49%), followed by Willing Assimilators (43%).
Thus, victims are concentrated at the extremes. One third (36%) of un-
specified labour victims are minors.

Domestic Workers: Roughly half (54%) of domestic workers enter and leave
labour trafficking arrangements at will (i.e. they are Willing Assimilators).
Over one fourth (28%) work voluntarily after initially being pressurised
by a loved one. At 16%, the enslavement rate is low to moderate.
Hospitality: [ER = 35%] The largest segment (37%) of hospitality workers
in the USA are Willing Assimilators. One out of five (20%) are tricked
into slavery by either a friend or a relative.



242 Vernon Murray, Holly Shea, Julia Solin

Breakdown of victims in Russia by job category

Figure 3 illustrates the overall breakdown of victims (n = 1,649) by type. Most
labour trafficking victims in Russia are Enlightened Apostates (59%), followed by
Willing Assimilators (31%). There is a small percentage of the other categories
(Figure 3).

Figure 3: Breakdown by victim type in Russia (%)
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Breakdown of victims in Russia by job category

Severity

In the Russian sample, victims trafficked for agricultural labour were all enslaved.
Construction work has an 82% enslavement rate, whilst those engaged in
‘Unspecified’ labour have only a 2% enslavement rate.

Job type percentages

The largest category (72%) of labour trafficking victims in Russia consists of con-
struction workers, followed by ‘Unspecified’ (27%) and agricultural workers (<2%).
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Interventions prescribed for Russia

The interventions for Enlightened Apostates and Willing Assimilators are pre-
sented in Table 5. The former group requires preventions that advise potential
victims whom to trust among their friends and relatives. It also requires a heavy
emphasis on prosecution and related law enforcement. Willing Assimilators need
economic development programmes and an emphasis on protection (Table 5).

o Agriculture: [ER = 100%] All agricultural workers in the Russian sample
are Enlightened Apostates. Thus, they followed job leads from friends
and/or relatives that ended in slavery.

o Construction: [ER = 82%] In Russia, most (73%) construction workers
who are trafficked are Enlightened Apostates. Tricked and Trapped victims
account for 9%. Eight percent are Willing Assimilators and Responsible
Martyrs make up 6%. There are fewer than 3% each of Disillusioned
Contrastors and Peaceful Displacers.

o Unspecified: [ER = 2%] The majority (98%) of unspecified labour victims
are Willing Assimilators.

Summary

Almost three quarters (73%) of the world’s labour trafficking victims are forced
by poverty into volunteering for jobs under such poor terms as to be illegal.
While most of those voluntary entrants are never enslaved, many are. An apparent
solution is global economic development. This should greatly reduce poverty, and
as aresult, labour trafficking’s prevalence. The problem becomes macroeconomic—
how to provide economic assistance, but without creating harmful side effects. For
instance, there may be increased risk of creating a growing, permanent underclass.
Or, traffickers may solve their labour shortage problem by increasing child labour or
adult coercion. Roughly 25% of volunteers are Disillusioned Contrastors. Many in
this segment continue working because their passport was taken, or they are afraid
of the local police, etc. This segment would benefit from NGO or governmental
services that address those needs. Several general interventions were prescribed
for this group in this discussion. It would be the task of local interventionists to
design more targeted social marketing campaigns, but, based on the intervention
marketing prescriptions. In comparing the U.S. and Russia, it is clear that they
differ in terms of participation structure at both the country and job type levels.
Essentially, it is suggested that intervention marketing solutions be applied at
increasingly granular levels. This would minimize the problem of global strategies
that are ineffective locally.
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Limitations

This study is based upon a dataset that is assumed to suffer from selection biases.
Since it is not random, the percentages presented here are questionable. Data of
unknown quality is a common problem in human trafficking research. Another
problem with the sample is similar to the first. Presumably, the countries where the
CTDC data was collected were not randomly chosen as well. There are no Central
or South American countries in the dataset by name. However, respondents could
be among the 1,400 victims who did not reply to the ‘Country of Exploitation’
survey question.

Directions for future research

Future research in this stream should experiment with the theory-based
interventions presented in this discussion. For instance, theory calls for ‘radical
confrontation’ to discourage voluntary entry into trafficking situations. This is to
minimize the chance of being enslaved. However, the risks (i.e. enslavement rate)
associated with volunteering, as shown here, may vary by country and job type.
Interventionists who are perceived as overstating the enslavement risk stand to
lose credibility among their audiences. This is problematic, as several prescribed
interventions call for ‘information exchange’ How might interventionists manage
the tension between ‘over-warning’ and ‘under-warning’ their audiences?
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iinnowacji w celu promowania bardziej efektywnego przekazu wiedzy na temat pracy przymusowej
pomiedzy réznymi stylami uczenia, majacego jednoczesnie na nie realny wplyw. Dlatego niniejszy
artykul rozpoczyna teoretyczny przeglad dwoch metod i narzedzi nauczania - myslenia projektowego
oraz obozéw innowacyjnych. W dalszej czesci artykulu przyblizono sposoby zastosowania tych
metod i narzedzi do nauczania o problematyce handlu ludZmi, w tym pracy przymusowej. Nastepnie
analizie poddano mozliwos¢ wykorzystania ich do przekazania nowemu pokoleniu wiedzy
i umiejetnosci w zakresie przeciwdzialania pracy przymusowej. W podsumowaniu podkre$lono, ze
my$lenie projektowe i obozy innowacyjne sg praktycznymi metodami i narzedziami do tworzenia
alternatywnych srodowisk nauczania mlodszych pokolen, ktére beda zdolne do przerwania powielania
zjawiska pracy przymusowej poprzez wykorzystanie innowacji, przedsiebiorczosci i technologii.

Stowa kluczowe: myslenie projektowe, obozy innowacyjne, praca przymusowa, edukacja, technologia

Introduction

Educating young people on the risks of forced labour is one of the most critical
duties in preventing and eradicating this and other forms of human trafficking.
The Protocol of 2014 to the Forced Labour Convention states that it is necessary to
promote educative programmes and measures to change behaviour and practices
that can lead to forced labour and related abuses. Educating young people emerges
as an opportunity to form a generation of citizens with the knowledge, skills,
and power to disrupt forced labour. Young people are an important risk group
‘susceptible to false job offers that lead to forced labour’ (ILO 2018: 46), but given the
opportunity, they are a population that can lead impactful actions anti-trafficking
field all around. As the UN Youth Strategy (2018) highlights, it is only by engaging
and working with the young people and supporting them in standing up for their
rights and creating the conditions to play an active role that the international
community will be able to achieve peace, security, and justice.

While the education in forced labour in graduate programmes is comprehensive,
most of the current educational efforts on forced labour aimed at young people
in non-specialised university contexts are mainly focused on awareness-raising.
According to the ILO (2018), in recent years, there has been significant progress in
awareness-raising educational activities targeting young people in countries such
as Peru, China, Ethiopia, Croatia, Hungary, and Mauritania. In those countries,
education manuals, mentoring materials, workshops, and campaigns have been
developed to educate teachers and students at schools on preventing forced labour.
Also, social media channels, theatre productions, and songs are becoming other
essential tools for informing young people about the dangers of forced labour.
However, their educational content can sometimes be diffuse.

Although the efforts mentioned above are essential, education aimed at preven-
ting forced labour is limited in its scope and assessment. On the one hand, those
educational programmes on forced labour aimed at young people are intended to
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inform them about the crime and its risk factors; thus, the content of those lessons
generally tends to be necessary and provides a better, though partial, understanding
of the issue. On the other hand, evaluating the impact and knowledge acquisition of
awareness-raising education has always been challenging. Often, such prevention
activities do not generate tangible outcomes and lack standard criteria by which
to measure their impact. Actually, ‘few awareness-raising initiatives to date have
generated evidence of their impact on knowledge, attitudes, and practices relating
to forced labour’ (ILO 2018: 46).

Consequently, to support and complement the ongoing educational efforts on
the risk of forced labour, it seems necessary to explore new methods and instru-
ments that allow richer learning environments - beyond current awareness-raising
activities - to be created in non-specialised university programmes. Those learning
environments should equip the youths with the essential knowledge and skills
to identify risk factors, to protect themselves, and to become conscious citizens
prepared to disrupt forced labour from different roles. They should also contem-
plate assessment strategies that improve the organisations and experts’ capacity
to measure the impact of education on the issue and continue building effective
educational programmes.

This approach raises several critical questions: What alternative methods and
instruments can be used to educate young people on forced labour? How can
conscious, motivated young citizens be trained to disrupt forced labour? How
can the scope of current education on forced labour be expanded and its impact
assessed? This article argues that design thinking and social innovation camps are
practical methods and instruments to create alternative learning environments to
educate the next generation of young changemakers capable of disrupting forced
labour through innovation, entrepreneurship, and technology.

With this objective in mind, this article introduces design thinking and
innovation camps and provides a general view of using those in education. It also
approximates the integration of those methods and instruments in teaching about
forced labour, addressing some concrete initiatives and emphasising a three-year
experience led by the authors in Colombia. Finally, it examines the opportunities
to use design thinking and innovation camps to educate young people on forced
labour and offers some conclusions.

Design thinking and social innovation camps in education

Design thinking originated in the 1960s when different researchers and theorists
studied how designers create innovative designs (Clarke 2019). In fact, Nobel
Prize laureate Herbert A. Simon is credited with being the first to mention design
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thinking in his 1969 book, The Sciences of the Artificial. Simon subsequently
contributed many ideas to its principles.

The academic work around design thinking analysed the design action, revealing
that creation and innovation result from a process and not from a spontaneous act.
According to Dschool.stanford.edu (n.d.), design thinking is currently understood
as a methodology for creative problem-solving that combines empathy, creativity,
and rationality, promoting a holistic and multidisciplinary approach to seeking,
developing, and implementing any solution.

Although the design thinking methodology can take different forms, its more
common structure comprises six phases: empathise, define, ideate, prototype, test,
and implement. The entire process illuminates the problem and the people affected
by it and explores creative ways to tackle ill-defined or unknown issues (e.g. human
trafficking and forced labour). The process is structured to help inform possible
solutions through prototyping, implement the solutions, and begin the cycle by
applying modifications or solving an adjacent problem. Clarke (2019) pointed
out that design thinking methodology can be used to create physical, digital, and
intangible intellectual solutions: from artifacts and software to curricula, processes,
and policies.

Design thinking has been part of many businesses for years and most
recently has taken hold in different sectors, including education (Koh et al. 2015).
In industrial and commercial activities, design thinking has been used to create
user-centred products and services and to continuously improve business models
and production lines, among other things. The interest in how agile methods,
including design thinking, could be applied in all areas of education emerged in
the late 1990s, when the societal and global economic demand for professionals
with appropriate skill sets for solving contemporary challenges, creating and
innovating intensified.

The demand for professionals with more skills arose, as did the need to rethink
traditional learning environments based merely on transferring knowledge that
falls short of educating people with required capacities (Scheer, Noweski, Meinel
2012). Since then, design thinking has been recognised in education for its potential
to contribute to the transition from an educational model based on transferring
fragmented knowledge to one where equipping students with 21st-century skills’
and promoting interdisciplinary learning are the priorities.

On the one hand, as Binkley et al. (2012) stated, 21st-century skills are a set of
abilities - such as creativity, critical thinking, flexible problem-solving, and social
responsibility - that young people need to succeed at work. According to Berman
and McCartney (1995), most of those skills are meta-competencies that cannot
be traditionally taught; they are acquired when people face and solve personal,
academic, and professional challenges. Design thinking offers teachers a concrete
approach to foster those skills in their students and learners, motivating them to
face real-life problems within hands-on projects and following some or all the
design thinking phases as a continuous practice and assessment method. Going
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through the design thinking process pushes the learner to apply their knowledge
and be creative, deal with different points of view, make decisions, and face dif-
ficulties.

On the other hand, and linked to the above, design thinking promotes
interdisciplinarity and reduces subject fragmentation. Interdisciplinarity entails
the collaboration and integration of disciplines (Darbellay, Moody, Lubart 2017).
Therefore, seeking innovative solutions based on the design thinking phases makes
it intuitive for students and teachers to overcome disciplinary boundaries and
explore how all disciplines can be integrated and applied towards problem-solving.
It is particularly relevant considering that ‘splitting up a complex phenomenon
into subjects and only examining isolated facts makes it hard for the student to
recognise links between facts and phenomena’ (Scheer, Noweski, Meinel 2012: 10).

Like design thinking, innovation camps have long been a well-known method
used in private companies and non-profit and public organisations to move people
to temporary camps (i.e. retreats) to solve problems or create new products and
services (Bager 2010). Therefore, it is not surprising that most of the documented
experiences on the use of innovation camps in education are linked to entre-
preneurship education. They have been recognised as valuable tools to develop
essential skills by direct experience. According to Rissola, Kune, and Martinez
(2017), innovation camps are a condensed process in which economic, social,
technological, cultural, and environmental challenges can be addressed, tackled,
and solved innovatively at the policy, strategic, or operational levels.

Innovation camps are intensive workshops that provide a platform for changing
the educational structure and its content by moving learners and educators from
traditional learning contexts to an interdisciplinary and project-based format.
Changing the educational structure implies taking students/learners and educators
from their usual learning environments to another location or creating new
atmospheres within traditional educational facilities. The camps also signify
modifying the group’s composition by including external students, teachers, and
experts and assuming different teaching/learning processes. As Bager (2010) wrote,
teachers become facilitators of specific knowledge orientated towards the camp’s
real-life challenges. The learners take the role of problem-solvers by applying that
knowledge to innovative solutions to challenging issues/problems.

Regarding the content, instead of transferring established general knowledge
like in traditional learning contexts, the curriculum of innovation camps focuses on
providing the participants with relevant information to solve the camp challenges.
As Rissola, Kune, and Martinez (2017) observed, ‘it combines an entrepreneurial
way of thinking and working with a concrete process for developing breakthrough
ideas and insights, aiming at producing real-world impact’ (p. 15). Thus, innovation
camp programmes are based on agile methodologies and include skill-building
sessions on pitching ideas, working as a team, and communicating effectively.
Moreover, Kwong et al. (2012) assert that camps are a crucial complement to
classroom education once those foster student skills such as independent thinking,
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opportunity recognition and exploitation, readiness for change, risk-taking, and
self-confidence.

In practice, innovation camps in education adapt competitions commonly
referred to as boot camps, hackathons, and data jams - with the last two being used
when referring to tech-based camps. Innovation camps have a structure composed
of one or more challenges that need to be solved within a limited time frame.
A pre-determined number of participants and teams use agile methodologies such
as design thinking. Several external experts help facilitate the camp’s objectives to
act as mentors, facilitators, and evaluators.

In summary, design thinking and innovation camps are two different
methodologies and processes. Still, at the same time, complementary practices
have taken root in education in the past few decades (see Rissola, Kune, Martinez
2017). Both methods have raised expert’s interest in pedagogy, entrepreneurship,
and innovation, as the methods represent concrete ways to rethink educational
dynamics and their content. The two methods favour the creation of richer learning
environments focussed not only on learning essential knowledge but also on
acquiring individual meta-competencies to face the challenges and demands of
the 21st century.

Application of design thinkin§ and innovation camps for
human trafficking and forced labour

There is a shortage of academic research about integrating design thinking and
innovation camps in young people’s education on forced labour and other forms
of human trafficking. However, according to Enrile and Smith-Maddox (2018), a
paradigm shift has taken place where technological innovation, entrepreneurship,
and collaboration represent the new efforts for dismantling the complex trafficking
ecosystem. A growing number of schools, universities, non-profit organisations,
companies, and other stakeholders have started to recognise the potential impact
of integrating alternative tools and methodologies in the education, prevention,
and disruption of human trafficking.

This section addresses some concrete initiatives integrating design thinking
and innovation camps in education on human trafficking, including forced labour.
Although they do not exclusively address forced labour, there is no doubt they
constitute interesting practices that can be adapted and applied to education on the
subject. First, some remarkable initiatives led by different sectors are approached,
reviewing their application and the context of their objectives. Second, using
the three-year innovation competition on human trafficking led by the first two
authors as a case study/example, we provide a descriptive overview of the design
thinking methodology’s main elements and the innovation camps’ model. We also
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described how it was applied to enhance the teaching/learning process of how best
to combat human trafficking.

Incorporating design thinking and innovation camps in education on human
trafficking has created an opportunity to generate innovative strategies and protocols
to develop short-term proposals and promote entrepreneurship and leadership on
more complete and long-term projects. Regarding design thinking, it is used as
a tool for educating young business leaders on human trafficking at schools and
motivating university students to apply their knowledge to develop legal and policy
solutions to trafficking. In the innovation camps model, hackathons, data jams,
and technological innovation competitions bring together different stakeholders,
including young people, around anti-trafficking solutions. The combination of
design thinking and innovation camps has developed hybrid initiatives that
strengthen participants’ learning processes and streamline programme activities,
dynamising people’s interactions.

Design thinking learning schemes have been integrated into traditional
education to advance decision-making and strengthen students’ adaptive capacities,
where imaginative scenarios have allowed inter-institutional collaboration between
academic programmes. Examples such as the Law Schools of the University of
Arizona, the University of San Diego, Duke University, and Harvard University use
design thinking and systemic thinking to map the needs of trafficking survivors; the
Human Freedom Entrepreneurial Leadership Program of Babson College seeks to
educate the next generation of business leaders and entrepreneurs on the issue of
human trafficking. Both represent the institution’s willingness to incorporate design
thinking and agile methodologies into educational programmes at secondary and
higher education. In other words, educational programmes have been adapted
to contemporary dynamics to improve students’ learning processes, being part
of young people’s interest in breaking with the traditional knowledge acquisition
methods to create more competitive professionals.

In comparison, initiatives that respond to the innovation camp modality have
focussed on developing proposals to solve trafficking challenges mainly with the
technological objectives represented in competitions like HackingdHumanity2019,
Hack4World, #hacktrafficking4good, YPT Stop Human Trafficking Hackathon, and
five other hackathons against human trafficking with the multi-agency collaboration
of universities, institutes, research centres, technology companies, not-for-profit
organisations, and governmental institutions such as George Mason University, the
George Mason University Schar School of Policy and Government, the University
of Pittsburgh, the Ford Institute for Human Security, Google, HackerEarth, Blue
Compass, Garage48, Visoriy Information Technology Park, Youth Professionals
in Transportation Sacramento, Erase Child Trafficking, Thorn, Whatever It Takes,
AfriKo, the US Department of State, and the City of Austin, Texas.

The previous technological competitions with an innovation camp structure
mainly were developed and implemented in the United States and Europe. However,
there are cases in other regions and on different continents that understand the
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need for initiatives and the innovation component’s potential. Hack4World in
2018 represented the first such event in Lithuania. The camp sought to empower
tech-savvy young people to participate in challenges in human trafficking and
sustainable energy, organised as a competition of student teams with expert
guidance. Similarly, in October 2018, IBM, the National Secretariat of Justice, GLO.
ACT, and the Brazilian Association for the Defence of Women, Childhood, and
Youth ran Brazil’s first hackathon against human trafficking, being encouraged by
the success of the authors’ initiative months before. Although experience is limited
in the rest of the world, progress has been made in incorporating other countries’
successful models and applying them in different social and economic realities.

It is essential to mention that several of the initiatives discussed above may
have components of both design thinking and innovation camps. Still, given the
limited information available about them, it is not clear to what extent these events
incorporate them. For example, Hacking for Freedom - run by the MIT Innovation
Initiative in partnership with Uncharted, Freedom Lab, Childsafe.ai, and Seattle
Against Slavery - experimented with the power of technology and creativity
models to stop sex trafficking. Additionally, the Manhattan District Attorney’s
Office, Cornell Tech, Twilio, and the Entrepreneurship at Cornell run an End
Human Trafficking Hackathon using expert conferences and training materials
in forced labour and trafficking to improve participants’ knowledge acquisition.
Both examples are complemented by the Bluehack Against Human Trafficking
of IBM, Stevens Institute of Technology, Fundacion Pasos Libres, and the United
Nations Office on Drugs and Crime (UNODC), a hackathon aimed at developing
technologies to combat human trafficking. These initiatives directly reveal the use
and joint implementation of the innovation camp model and incorporate agile
methodologies such as design thinking in their management.

Despite those initiatives’ main objective being related to the compliance of
technological, non-technological, and innovative solutions development, there
is a striking educational component. Firstly, their agendas include training and
workshops on human trafficking, forced labour, technological tools, marketing,
and social and economic approaches. Secondly, experts and advisers guide the
participants throughout the competition to respond to any concerns, strengthen
knowledge in multiple areas, refine the proposals presented, and direct the
teams’ educational approaches from their areas of expertise to achieve the event’s
objectives. Thirdly, design thinking and innovative methodologies help teams
better understand the problem and key points of interest, generate a whole world
of ideas and application perspectives for their solutions, and improve the proposal
prototyping and testing processes.

Finally, these methodologies and their dynamics are based on understanding
the issue to look for solutions. The agile educational methods on human trafficking
and forced labour at the competitions reinforce a more in-depth understanding
because the process ‘can be incorporated into the learning context to enhance
project-based learning, collaborative experiences, and student-led learning, and can
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support learning that is goal-driven rather than plan-driven’ (Parsons, MacCallum
2019: 6). As learning and training scenarios, these competition approaches are
significant to participants’ careers and educational programmes.

The Colombian Experience - Fundacion Pasos Libres

Pasos Libres is a not-for-profit organisation based in Bogota, Colombia that seeks
to revolutionise how to prevent and disrupt human trafficking through the design,
development, and implementation of innovative strategies, methodologies, and
technologies. Since its creation in 2017, the organisation has been advancing to
formulate innovation camps and a curriculum based on the rigorous integration
of co-creation and innovation tools. The purpose is to enhance teaching/learning
on the human trafficking issue within non-traditional educational environments
where young people and experts can acquire the necessary knowledge and skills
to assume an active role in proposing, designing, and developing solutions to face
trafficking challenges.

Guided by the non-traditional goal, Pasos Libres established a partnership
with the global technology company IBM to create a technological innovation
competition format. The industry’s young people and experts can learn, transfer
knowledge, and collaborate to develop tech-based solutions to disrupt human
trafficking. The organisation came up with a competition model that combined
IBM’s cutting-edge technologies and a training curriculum on human trafficking
developed by Pasos Libres (see Figure 1).

Figure 1: General metrics of Pasos Libres technological competitions
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To date, the organisations have run three contests that have brought together
324 young participants representing 48 universities, 56 industry experts, and
15 partners and have generated 12 advanced winning solutions and 68 prototypes.
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The initiatives include Traffik Analysis Hub, Western Union, Stop The Traffik,
Platzi, Movistar, One Young World, The Future Society, Minderoo Foundation’s
Walk Free Initiative, the Office of the Attorney General of Colombia, The Think
Tank of Disruptive Ideas Against Organised Crime, UNODC, and the British
Embassy in Colombia.

In 2018, Pasos Libres and IBM created the BlueHack Pasos Libres, the first hac-
kathon against human trafficking (which included forced labour) in Colombia and
Latin America. The initiative sought to develop apps, gadgets, and web platforms
to tackle three challenges in preventing and investigating human trafficking and
identifying victims. Born out of the Hackathon’s success, Pasos Libres and IBM
moved to a Data Jam format to create the DataJam Pasos Libres. DataJam is a tech-
nological innovation competition that seeks to develop data-based solutions and
data use cases to identify human trafficking patterns, networks, and hotspots. This
event was run face-to-face in 2019 and online and globally in 2020. The initiative
became the first-ever global competition to fight all forms of human trafficking. The
competition attempted to address different sets of challenges around developing
predictive models and natural language processing tools.

Creating the format for BlueHack Pasos Libres and DataJam Pasos Libres
involved the challenge of formulating a condensed and balanced programme. The
participants could acquire as much valuable knowledge about human trafficking
as possible to apply it effectively to the development of innovative tech-based
solutions. In this scenario, while the innovation camp model was used as a practical
tool and guide for developing the competition format structure and content,
the design thinking served to position interdisciplinarity and the acquisition of
meta-competencies as its guiding pillars. The integration of design thinking and
innovation camps has materialised in specific competitions’ characteristics, evolved
based on every year’s experience, and adapted to each version’s particular needs.
Figure 2 describes what the application of those tools has signified in practice.

Figure 2: Components of innovation camps and design thinking competition
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The integration of the tools shapes the competitions structure in terms of
location, group composition and roles, and vital elements in creating alternative
learning environments. Although they may not seem like necessary logistical and
operative arrangements, they are crucial to creating an appropriate atmosphere
with the power to convene participants, make them feel part of something out of
the ordinary, and motivate them to engage actively (see Figure 3).

Figure 3: Structure of Pasos Libres’ innovation competitions
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Since the project is novel and has demonstrated relative merit and benefits, we
provide a descriptive overview of the competition process’s significant elements
below.

Structure
1. Location

The three events took the young participants and experts from their usual learning
and work environments to neutral, interactive, and engaging physical and digital
locations. While the BlueHack Pasos Libres 2018 took place in a hotel with access
to work and game rooms and side activities, the DataJam Pasos Libres 2019
brought the participants closer to a cutting-edge technological ecosystem at the
IBM headquarters in Colombia. The 2020 version of the DataJam was online and
used several digital tools, allowing cooperation between participants and experts
from several countries and continents.

2. Group composition and roles

The competitions are composed of two principal roles: participants and experts.
The participants are the problem-solvers, designing, developing, and presenting
solutions for the competition’s challenges. The experts become mentors and
facilitators of specific knowledge about human trafficking, technology, design,
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and other related topics. Additionally, the experts with more experience in the
event’s challenges serve as judges in selecting the best solutions. While the first two
events focussed on bringing together university students and young professionals
as participants, the third expanded the call to include industry experts from law
enforcement agencies and international cooperation organisations.

Secondly, every competition’s thematic and technical content has changed
alongside the challenges to provide the participants with relevant, valuable, and
context-suited knowledge to develop their solutions. The thematic and technical
content has served to inform the curriculum, resources, talks, and mentorships.
The content adaptation positively impacts participants’ capacity to overcome the
challenges, but the interest of those to do more in-depth investigation and learn
for themselves (see Figure 4).

Figure 4: Content and challenges of Pasos Libres’ innovation competitions
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Content
1. Thematic content

All three competitions have had a robust educative component on human traffic-
king, each with a different emphasis. The three events” base curriculum included
introducing the basics of human trafficking - the definition, types of exploitation,
related risk factors, statistics, and legislation. Regarding the emphasis, while the
first two competitions focussed on trafficking in Colombia, the third approximated
the issue from a Latin American perspective and included some global context.
Moreover, as Figure 5 shows, the 2018 version focussed on human trafficking
in the context of migration, travelling, and tourism. The 2018 competition also
centred on victim identification, online sexual exploitation, and the challenges of
collecting reliable and valid data from the two subsequent events, which addressed
more specific human trafficking issues, such as trafficking in supply chains and
financial and mobile data in the anti-trafficking field.
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2. Challenges

The competition challenges have been defined based on the changing human
trafficking dynamics, the needs of the victims and anti-human trafficking organi-
sations, and a prioritisation of the problems that can be solved through tech-based
solutions. The peculiarities of the challenges have varied from event to event, but
they have remained open enough to allow participants to be genuinely creative. In
that vein, the challenges of the 2018 competition focussed on victim identification
and management of alerts. In 2019, the competition introduced a more general
challenge regarding data-use cases, analysis, and human trafficking irregularities.
The last round set three challenges about developing predictive models, natural
language processing tools, and solutions to encrypt, store and share information.

3. Interdisciplinarity

Thirdly, the integration of design thinking has allowed us to position interdiscipli-
narity as a pillar of the competitions. The interdisciplinary nature of design thinking
and its classic six-phase process can only be materialised to the fullest when the
people use and apply it within a framework of teams with multiple backgrounds.

Figure 5: Diagram of the interdisciplinarity of Pasos Libres’ innovation competitions
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Interdisciplinarity
1. Teams and experts

The Pasos Libres competitions are based on the multidisciplinary nature of design
thinking. The three events established selection criteria that promote teams
composed of members from different disciplines and professions to overcome subject
fragmentation. The interested participants had to form groups of 4 to 5 members
from distinct domains and experience in the social, applied, and formal sciences.
In functional terms, it allowed the participating teams of the three competitions to
understand the challenges and their implications from multiple points of view, explore
ways to solve the problem, and propose comprehensive and concrete solutions.

2. Solutions

The teams’ interdisciplinary work directly impacts the solutions developed in
the competitions, offering concrete responses to the challenges, and integrating
engineering, business administration, design, and law approaches. The participants
successfully integrated elements such as the proposals’ scalability, transferability
design, usability, and effectiveness. Critical aspects can only be correctly developed
through the interaction of multiple domains.

Lastly, the integration of design thinking has contributed to fostering meta-
competencies by motivating young people to face real human trafficking challenges
(see Figure 6). The design thinking methodology has made it possible to teach
about human trafficking and to foster the participants capacity to understand the
decisive role they can play in the fight against human trafficking, as well as how
they can contribute to it from their areas of expertise.

Figure 6: Pasos Libres’ technological innovation initiatives — competition
meta-competencies
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Meta-competencies
1. Ways of Thinking

The competitions themselves explore innovative approaches that promote and
encourage participants to think ‘outside the box’ to create disruptive and non-tra-
ditional proposals. The challenges have made it possible to guide the teams with
the different initiatives’ objectives enhancing the information acquired to exceed
expectations. As noted above, throughout the three competitions, the participants
have used innovative technologies and methodologies known from their educa-
tional or work programmes and the platforms and methods presented during the
events to strengthen the generation of ideas and the construction of proposals.
Design thinking sessions and expert talks have improved critical thinking skills,
understanding of the essential elements of human trafficking, and technology use
and have fostered problem-solving skills.

2. Ways of Working

The Pasos Libres competitions have been built through a collaborative ecosystem
where young innovators, experts, organisers, and partners converge. Although it
is a competition, creating an innovation community focussed on developing ideas
and proposals with social impact has been promoted. Therefore, the acquisition
of teamwork skills has been prioritised to allow the participants to appropriately
communicate their ideas, explore new horizons, and understand the problems
first-hand. Moreover, the initiatives create appropriate terms to discuss, analyse,
and develop teamwork diversity through the participants’ multidisciplinary nature
and effective interaction to devise, plan, and execute projects.

3. Tools for Working

All the competitions integrated training and mentoring on using technologies
and digital tools to reach a practical tech resource application. The participants’
knowledge and expertise are continually supported by experts in human trafficking
and technology from the Fundacion Pasos Libres and IBM. Likewise, the teams
are provided with large volumes of data and information to strengthen proposals,
apply technological resources, and enhance their ideas’ potential. The tools, data,
and mentoring are provided for free and allow teams to appropriately target their
skills and inputs to make the right decisions and increase the probability of deve-
loping winning products.



264 Sebastidn Arévalo Sdnchez, Juan Pablo Garcia Sepiilveda, John Winterdyk

As shown in this section, a growing number of organisations from multiple
sectors have started to use and integrate design thinking in the development of
social and technological innovation competitions with an essential educational
component and the education of human trafficking and forced labour itself.
Fundacion Pasos Libres and IBM’s experience demonstrates how the different
design thinking elements and the innovation camp model have supported the
creation and development of an innovation competition format that has evolved
over the three years. The BlueHack Pasos Libres and the two versions of the
DataJam Pasos Libres have created a robust educational component and set a
unique precedent on the field, bringing together young people, global experts,
and partners from all sectors.

Opportunities of using design thinking and innovation camps
to educate young people on torced labour

Forced labour is one of the most complex forms of human trafficking and a
phenomenon that requires a multidimensional approach (see An Introduction
2008). Virtually all sectors of society, such as business, the financial industry,
consumers, governments, and third sector organisations have both the responsibility
and the opportunity to disrupt forced labour. Therefore, young people’s awareness
of the issue should match the complexity of the phenomenon in question to ensure
they can progress beyond engaging in basic awareness-raising activities. This
section will address the opportunities of using design thinking and innovation
camps to educate the next generation of young changemakers capable of disrupting
forced labour.

The innovation competition format developed by Pasos Libres has been
consolidated as an alternative learning scenario that integrates design thinking
and innovation camps as practical tools to educate young people on human
trafficking. In that format, technology has been the means to incorporate new
content, resources, and ways of solving problems and motivating young people
to assume an active role. Therefore, the Pasos Libres experience in Colombia is
a significant contribution to advance in the design of a programme based on the
rigorous integration of co-creation and innovation tools in education on forced
labour.

The DataJam Pasos Libres 2020 had a first approximation of the competition
format’s potential impact on educating about forced labour. The inclusion of human
trafficking in supply chains as a topic and one of the challenges in the competitions’
programmes have revealed an opportunity to establish multisector dialogues with
the stakeholders that have a direct influence on the phenomenon. Moreover, it
has reaffirmed that the design thinking methodology and the innovation camp
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model could effectively educate young people about forced labour. The teaching
based on hands-on projects and the search for specific solutions that is promoted
by design thinking and innovation camps can lead to a better understanding of
complex problems, the acquisition of meta-competencies, assessment strategies,
and interdisciplinary, multi-stakeholder participation.

Developing solutions to specific challenges implies an understanding of the
complex problem and approaching it comprehensively. Instead of teaching general
or decontextualised knowledge about forced labour in traditional learning, a
curriculum based on the innovation camp model can provide young people with
relevant information to solve challenges. In practice, it would facilitate moving
from general definitions or statistics without any objective beyond memorising
information to exploring study cases, victims statements, and business reports
with a specific goal in mind.

The very selection of the challenges is crucial, considering that the curriculum
of an educational environment based on the innovation camp model responds
directly to the challenges’” topics. Therefore, it is essential to continuously
update the challenges based on the current forced labour dynamics, the critical
stakeholders’ needs, and the specific gaps of the field to keep the content relevant
and guarantee that the students are receiving a context-appropriate education.
Additionally, the content based on the innovation camp model itself would promote
the incorporation of forced-labour-related information and valuable additional
resources from diverse domains, including technological and digital tools such
as software and datasets.

The diversity of content and resources implies interdisciplinarity and multi-
stakeholder participation. On the one hand, the design thinking methodology
offers a concrete guide to promoting interdisciplinarity and reducing subject
fragmentation. The development of solutions to forced labour requires multiple
points of view and several knowledge areas. The innovation camp format also
brings together key stakeholders around an initiative with clear objectives and
roles in the teaching/learning process. Thus, young people learn in a national or
international learning environment where multiple perspectives converge on local,
regional, and international interests. Additionally, innovation competitions open
the possibility of strengthening academic exchanges and consolidating networks
to influence the field.

It is essential to emphasise that design thinking is a favourable methodology
for meta-competency acquisition - a skill set that forced labour education should
always foster. The knowledge about forced labour gains much more value when
the learners acquire the tools to use and apply what they learn in their personal,
academic, and professional lives. Thus, this practical approach brings participants
closer to understanding their current and potential roles, either as consumers,
entrepreneurs, businesspeople, or overall, as citizens who can assume a role in
preventing and fighting forced labour.



266 Sebastidn Arévalo Sdnchez, Juan Pablo Garcia Sepiilveda, John Winterdyk

Educational environments based on design thinking and innovation camps
allow knowledge acquisition to be assessed through solutions’ ideation, design,
development, and presentation. For example, the summations or pitches typical
in an innovation competition such as a hackathon follow a basic structure with
minimal evaluation criteria. The jury can validate the participants’ learnings and
measure a specific topic’s domain and understanding.

In summary, design thinking and innovation camps represent multiple oppor-
tunities to reinforce young people’s learning processes with new and precise
educational content and valuable knowledge generation that help them understand
forced labour dynamics in greater depth. Similarly, the solutions and proposal
development are guided by innovative approaches and technical application tools
that help to facilitate individual and collective capacities to face current and future
challenges, gaining an active role as community problem-solvers and anti-human
trafficking leaders. Despite representing a highly vulnerable population exposed
to a higher probability of forced labour, young people are decisive in ensuring
assertive decision-making, generating bold proposals, and promoting innovation
to create social impact solutions.

Conclusions

Design thinking and innovation camps have taken root in education over the
past 10-15 years as reliable approaches to rethinking educational dynamics and
content and creating richer learning environments. A growing number of schools,
universities, non-profit organisations, companies, and other stakeholders have
started to recognise the potential impact of integrating those alternative tools and
methodologies in education, prevention, and in helping to think differently about
disrupting the blight of human trafficking. There is a shortage of academic research
on integrating design thinking and innovation camps in human trafficking and
forced labour. Still, this article shows how such a project can be used to educate and
combat human trafficking by capitalising on a proven protocol and utilising young
people’s potential through a robust, interdisciplinary educational component.
Furthermore, the current practices in Colombia led by Pasos Libres in partnership
with IBM have demonstrated that design thinking and innovation camps are
practical tools to create alternative learning environments. The Pasos Libres project
is an example of educating the next generation of young changemakers capable of
disrupting forced labour through innovation, entrepreneurship, and technology.
The Pasos Libres’ innovation competition format and the three years of experience
running the initiative in Colombia and globally are significant contributions to
advance the design of programmes based on the rigorous integration of co-creation
and innovation tools in forced labour education. Virtually all sectors of society have



Using design thinking and innovation camps to combat forced labour: A case example 267

the responsibility — and the opportunity - to help disrupt human trafficking and
forced labour. The teaching of young people on the issue must be up to the problem’s
dimension and go beyond awareness-raising activities to form a generation of
citizens with the knowledge, skills, and power to disrupt forced labour.

As illustrated in the articles in this Special Issue, forced labour trafficking
has been and continues to be an enigma for researchers and policymakers in
their efforts to address the growing problem effectively (see Robertson 2008;
Zimmerman, Kiss 2017). Although this article is a descriptive account of an
initiative that has demonstrated its usefulness in other domains, the authors hope
that in sharing some insight into the programme that its relative merits will prompt
others to explore the protocol as a mechanism for helping to educate and resolve
the challenges of combatting human trafficking and forced labour trafficking.
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koncepcji wspotczynnika humanistycznego, wypracowanej sto lat temu. Patrzac na do$wiadczenia
Polski, tzn. nieudane proby radzenia sobie z problemem pracy przymusowej, ale takze na podobne
doswiadczenia w skali globalnej, podejmuje prébe zdefiniowania samego zjawiska - jako takiego, ale
takze w kontekscie pracy w ogdle. Kluczowe pytanie, ktore sie pojawia, brzmi: praca jest zjawiskiem
szlachetnym i spolecznie widocznym, wiec jak to jest, ze praca przymusowa jest tak mato widoczna
dla ludzi, ale takze dla organdw $cigania? Stawiam teze, ze praca przymusowa, obcigzona silnym
spolecznym tabu, skrywa sie za fasada pracy, jako zjawiska wyjatkowo godnego i szlachetnego.
W koncowej czesci artykulu pojawia sie propozycja nowego schematu analitycznego, ktory pozwoli
opisa¢ zjawisko pracy przymusowej, zupelnie innym jezykiem niz jezyk wymiaru sprawiedliwosci
w sprawach karnych, ale przed wszystkim, jako fenomen spoleczny.

Stowa kluczowe: praca, praca przymusowa, nowa definicja pracy przymusowej, zwalczanie pracy
przymusowej, kulturowe tabu, komunikacja spoteczna

Introduction

Human trafficking and forced labour are social phenomena which are difficult
to comprehend or accept due to their completely exceptional nature (Winterdyk,
Perrin, Reichel 2012). Even though it may seem hard to imagine, I continually come
across people who, upon finding out about the subject of my scientific interests,
ask, ‘But what is human trafficking? Does it really exist? What forced labour are you
dealing with, the modern kind?” My first reaction has always been astonishment,
but because I have been astonished for years, I often quickly conclude that such
‘ignorance’ is, in a certain sense, normal because it is difficult to imagine the total
enslavement of another person and treating others as items. To be brief, one can
venture to say that the level of society’s awareness about human trafficking is
low because in many places human trafficking is not a matter of public debate,
i.e. the authorities” interest is minimal, little is said or written about it, and it is
not the subject of regular scientific study. Without challenging the justifiability
of such statements, I believe that some of my interlocutors react the way they do
not because they know nothing, but because human trafficking does not fit into
the cognitive patterns of a modern person. The information that ‘forced labour
takes place next to us’ cannot find a place in the mind of the recipient where it
can be located and internalised. And if this is the case, to avoid the discomfort
resulting from cognitive dissonance, it is natural to push away the uncomfortable
facts (Myers 1996: 484).

The low level of awareness about human trafficking and forced labour may also
be a consequence of the language that we are using. In practice, in the description
of these crimes, we emphasise one of the key aspects, i.e. we present them as grave
crimes that come with the risk of harsh penalties or as a violation of human rights,
with the right to freedom at the fore. It is quite common to stress both these aspects
together. A relatively new approach is the socioeconomic one, which allows us
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to look at human trafficking, and especially forced labour, from a labour market
perspective (Andrees, Belser 2009: 3). However, the fourth dimension is equally
important: the one that positions these negative behaviours at the civilisational level
and requires that they are viewed as a negation of humanity and a misappropriation
of the basic requirements of culture (Bales 2005). Thus, to properly understand
human trafficking and forced labour, we must see them as very serious crimes,
as violations of fundamental human rights (particularly the right to dignity), as a
consequence of faulty regulation of the labour market, and, finally, as behaviour
that does not fit within the canons of a civilisation that has been built over many
decades on such foundations as equality, security, and humanistic values (Lasocik
2014).

The purpose of this article is to reflect on a different approach to understanding
forced labour and a on different operational definition of the phenomenon. Using
Poland’s experience in the fight against forced labour, I try to demonstrate the
weaknesses of the ‘official’ understanding of the phenomenon and propose a new
model for analysing it. The essence of this new approach is to change the language
which we use to describe forced labour.

Analytical framework

Forced labour and human trafficking are difficult for many people to accept,
irrespective of age, education, legal knowledge, or historical experiences, because
reducing a person to the rank of a commodity is contradictory to the elementary
principles of people co-existing. On the other hand, among the many features of
the crime of forced labour described in the literature, little is said about the fact
that this behaviour is well hidden precisely because it is difficult to recognize it
(Shepherd, Wilkinson 2020: 8) and because information about it is not expected
by society. This is why some people willingly reject such ‘bad’ information in
order not to feel uncomfortable, as mentioned above. Therefore, it is necessary to
write and speak about forced labour and human trafficking as much as possible
in order for people to reach the highest possible level of intellectual and mental
readiness to accept the fact that such behaviour does take place in our midst. This
accomplishment was possible in reference to environmental issues. Nowadays,
hardly anybody turns away from information about the climate crisis.

Therefore, is it worth changing the language that is used to describe forced
labour? Presenting this issue in political and criminological jargon may not
guarantee broad societal interest. Could it be that the metaphor of ‘modern slavery,
used so extensively in the literature and in politics, is not the very best instrument
to communicate with a mass audience (Ngwe, Elechi 2012; O’Connell, Davidson
2015; Broad, Turnbull 2018)? Let us note that Ricard-Guay and Hanley, whose
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paper is featured in the monumental work edited by John Winterdyk and Jackie
Jones, entitled one of the sub-chapters of their text ‘Labour trafficking: Still under-
detected? Or rather called by another name?’ (Ricard-Guay, Hanley 2020: 292).
The question marks in the title are quite telling and [ interpret them as an invitation
to a discussion. I am willing to take part in it.

It seems that all texts about human trafficking and forced labour have to contain
a statement that this is a serious problem, the scale of the phenomenon is signifi-
cant, and forcing people to work is a violation of the basic standards of a modern
society. If we add that according to the most recent estimates the global number
of victims of various forms of servitude is as high as 40 million (Globalslaveryin-
dex.org 2018), whereas the number of identified victims does not exceed 100,000
(Trafficking 2019: 38), we can be certain that this is a grave problem which modern
civilisation is simply not handling well. Human trafficking and forced labour are
truly two of the most painful and urgent social problems of our times.

However, from the point of view of describing the phenomenon, there is also
another observation, possibly more important - the fact that not all forms of human
trafficking and forced labour enjoy the same interest from politicians, experts, and
the media (Zhang 2012: 470). It goes without saying that most attention was and
still is devoted to sexual exploitation, whereas forced labour is treated as a marginal
phenomenon. However, numerous authors have noted with satisfaction that this
situation is fundamentally changing and that forced labour is garnering the broader
interest of researchers and analysts (Andrijasevic 2016: 60). This differentiation also
greatly affects the quality and nature of national policies aimed at counteracting
human trafficking and forced labour (Brysk 2010).

On the other hand, an interesting regularity can be observed, as mentioned in
the introduction, that according to the estimates, the most common problem at
the moment is forced labour, whereas the majority of the victims identified by law
enforcement authorities are still victims of sexual exploitation (Trafficking 2014:
29; Data collection 2020: 16). This disproportion, even though unsurprising, is
nonetheless an interesting phenomenon which may lead to scientific reflection and
more in-depth studies. Nevertheless, I am interested in a slightly different research
problem, the one that underlies the concept of this Special Issue and inspired the
writing of this article. It is about the disproportion between the estimated scope
of forced labour and the actual interest in the problem. This issue can be broken
down into three research questions:

1. Why is the gathering of data on forced labour so slow compared with
that on sexual exploitation?

2. Why is progress in eliminating forced labour negligible compared with
that in sexual exploitation?

3. Why are many countries not interested in changing the situation?

The answer to these questions is not easy because trafficking in human beings
and forced labour are phenomena that pose difficult challenges for the authorities
of states and societies, regardless of their level of development or legal culture
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(Nelken 2010). Moreover, it has serious implications for the practice of social life
around the world. Although numerous experts have analysed this issue (Zhang,
2012), it is worth taking a moment to reflect, study it a little deeper, and broaden
the scope of analysis. This is the original idea of this article, but I am limiting
my role to posing questions — I am of the opinion that we should all be seeking
answers. And because it is being published in Poland, perhaps it would be a good
idea to use Polish experiences so that these research questions can be presented
in the Polish context and the directions of research can be outlined.

In taking on this difficult task, I would suggest moving away from the legal
definitions of human trafficking as outlined in the ILO Convention of 1930 (FLC
1930) and the Palermo Protocols (Protocol to Prevent 2000). To overcome the
interpretative difficulties arising due to the nature of these definitions, I would
like to also suggest that we depart from the established analytical scheme based
on the AMP system (action, means, purposes). This concept works well as a
phenomenological description of events, especially for the purposes of criminal
justice, including the liability of perpetrators. On the other hand, this type of
language is not very likely to reach politicians — and even less so average citizens —
to the extent that the problem of forced labour would become the subject of their
sincere interest and the basis for social dialogue.

This is why the criminal justice language should be enriched by looking at
the problem from a perspective that can be described as humanistic, in the sense
given to this term by sociology arising from the work of F. Znaniecki, G. H. Mead,
J. Devey and W. I. Thomas. It is all about an approach that is strongly supported by
the philosophical elements of social pragmatism (Mead 1934) and the treatment
of the individual that is distinctive of symbolic interactionism (Krzeminski 1986).
Pragmatism, which rejects idealism and behaviourism, made significant space
for knowledge, particularly knowledge accumulated from social experience.
Therefore, not only is human behaviour guided by ideas that organise the will
or by stimuli coming from the environment, to which people respond, but an
individual’s actions are solving problems in communication with others based on
collected information. This is why pragmatists argue that the mind and knowledge,
together, facilitate effective action (Duncan 1969). And if so, perhaps the lack of
in-depth knowledge and full understanding of the essence of forced labour limits
the potential of our actions? This is why I am trying to replace the interpretation
of the legal definition of forced labour with the interpretation of social reality seen
through the resources of common knowledge (Shibutani 1961).

On the other hand, symbolic interactionism raised the social rank of the indi-
vidual as a free, active, and creative entity. Human actions are not merely reactive,
but are based on the current definition of the situation (Znaniecki 1971: 421).
Thus, a description of this action must also take into account the point of view of
the actor. This, in turn, fundamentally changes the social role of communication,
which serves not only to convey content, but also to construct reality. Thanks to
this, it was possible for the Chicago School to make such a fundamental break-
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through in the description of society and the genesis of crime (Lindsey, Beach 2000:
17). However, what is most important in interactionism is the role of meanings
in stimulating action. To put it simply, people take specific actions based on the
meanings they learn in the process of social communication (Blumer 1986). This
observation may lead to the question, ‘Does forced labour mean the same thing
to everyone? What if it does not?’ This will be discussed later.

Meanwhile, let us return to the question of why forced labour is predominant
in the estimates and why the number of victims of sexual exploitation is predom-
inant among the victims identified. The answer is not difficult, since it is much
easier to identify a victim of forced prostitution than an enslaved and exploited
worker. Police forces around the world monitor the sex industry because it is a
useful source of operational information, and therefore it is not particularly dif-
ficult to ascertain the details of the status of sex workers. Where prostitution is
illegal, it is even easier, because all that is needed is to arrest such persons from
time to time in order to obtain useful information. Pimp informers also continue
to be sources of information. Thus, identifying a victim of sexual exploitation is
less of a problem for the police, provided that the police are willing. Identifying
a forced labour victim, unless they are, for example, in a labour camp, is much
more difficult because there is no operational control of the labour market. On the
other hand, the structure of interests, wherein the migrant is interested in earning
money and the dishonest employer in cheap labour, means that no-one is moti-
vated to disclose any information. Also, a loss of independence or influence over
working conditions is treated as an acceptable cost of migration (Szulecka 2012:
181). Finally, labour inspection services in many countries, including Poland, are
quite ineffective.

However, the presented explanation is incomplete, as it abstracts from the
essence of the behaviours that are the subject of our interest. To complete the
picture, it is worth looking at the problem while taking into account the above-
mentioned ‘humanistic coefficient’ (Znaniecki 1968: 36) - to depart from the
structural and normative definition of sexual services and forced labour in favour of
an interpretative, semiotic approach (Sullivan 2009: 468). Then, the key descriptive
category becomes the symbolic visibility of these phenomena, i.e. their meanings,
which are determined during the process of social communication. Let us explain
this term using two examples.

In these categories, commercial sex is symbolically very ‘visible’ because it
undergoes the individual experience twice, so to speak. Firstly, the offering and
buying of sexual services - particularly when it is illegal - is socially obvious as a
violation of a legal norm. Anyone who does this is committing a crime. Therefore,
it is relatively easy to collectively determine the meaning of such behaviour, and
whether the individual was forced into it or not is not actually important. Secondly,
commercial sex is a social taboo and is burdened with moral reproach, even when
it is legal. In this case, ascertaining the negative meaning is also easy, because this
very type of moral judgement is what determines it. If we follow the thoughts
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of W. I. Thomas and assume that opinions and actions are a consequence of the
interpretation and definition of a situation (Thomas 1975), we are likely to think
of sex workers as sinners rather than victims of coercion. This is also because we
are unable to imagine how brutal the methods used to force another person to
provide sexual services must be.

Things are completely different with forced labour, because it is hidden by
a ‘double invisibility. The difficulty of eliminating forced labour as a criminal
activity stems in part from the fact that it is very difficult to distinguish it from the
exploitation of someone else’s work, which occurs, for example, in corporations
(Ylinen et al. 2020: 13). Unlike paid sex, forced labour is well hidden behind the
fagade of work as a legal — and even very noble and glorified - activity. Yet, the
history of the world had periods when work was a shameful and degrading activity
(Sztumski 2017: 13). At present, at the level of meaning, we no longer have any
doubt that work is something good and expected. However, forced labour is also
invisible because those who take advantage of it make every effort to conceal it,
using subtle and sophisticated methods of enslaving and taking control of their
workers. This applies equally to working conditions, remuneration, and the legality
of employment. On the other hand, an employee who, for example, does not have
a work permit, will do everything to remain invisible, even in a symbolic sense.

Descriptions of two typical cases of forced labour in Poland and
in Italy

All these statements and hypotheses result from an analysis of publications, previous
research, and experience with the functioning of systems for eliminating trafficking
in human beings in Poland and in other countries. Now my intention is to establish
whether, at least in part, what seems obvious on the level of theoretical analysis
is confirmed in real life. To this end, it will be necessary to follow two criminal
cases of forced labour. I chose one in Poland and another in Italy on the basis of a
substantive criterion - they represent two popular models of enslavement through
labour. In the first case, from 2004, the victim was a Vietnamese citizen, recruited
by his compatriots in Vietnam and illegally brought to Poland and exploited here
to work in a trade by other Vietnamese people. In this case, the source of the
victim’s dependence was debt bondage, as he owed the perpetrators the money
they had spent to cover the costs of his travel to Poland (the classic debt bondage
mechanism). In terms of meaning, the victim defined his position as ‘no way out’
and accepted his fate.

The second case concerned a large group of Poles who had been recruited to
work in agriculture in southern Italy by a Polish criminal group through newspaper
and internet advertisements. In most cases, they were misled about the working
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conditions and pay. Upon arrival they were forced to work, intimidated, and even
beaten. In this case, the source of the enslavement was a legitimate fear of a very
real threat. Additionally, the victims wanted to earn money, so they defined the
submission and exploitation as rational - this is how the mechanism that combines
knowledge, the mind, and emotions works.

Due to the analytical potential of both these cases and their undoubted
educational value, I present them in a little more detail below.

Vietnamese citizen forced to work in Poland - work for debt

This is the first case of forced labour in Poland - it happened in 2003 (III K 145/04
2003). The victim was Pham, a 44-year-old farmer from Vietnam, married with
two children - 9 and 16 years old; he had a primary-school education and no
other training.

There were three perpetrators. The first - Sinh - was a Polish citizen of Viet-
namese origin. At the time of his arrest, he was 37 years old, married (to a Polish
woman) with five children aged 1 to 7; he had a primary-school education. Before
he was detained, he had been involved in commercial activities at city markets.
According to the collected data, he did not have a criminal record.

The second perpetrator was a citizen of Vietnam living in Poland, Tien - 33
years old, married (to a Polish woman) with one child, aged 9; he had a second-
ary-school education and was a tailor by trade. Until his arrest, he sold clothing at
open-air markets. He lived with his wife in her house. According to the collected
data, he did not have a criminal record.

The third culprit was Duc, also a citizen of Vietnam, 40 years old, living
in Poland. He was married with two children, aged 16 and 11, and a chef with
vocational training. Before his arrest, he earned a living from commercial activities
at city markets. He lived with his Polish wife. According to the collected data, he
did not have a criminal record.

In January 2003, Duc left Poland for Vietnam. There, he contacted Pham,
whom he offered to help him illegally get to Poland and then find a job for USD
3,000. The man agreed to this offer. Because he did not have the full amount, he
borrowed money from his family and took out a bank loan. Still, he only managed
to get USD 2,000. At this stage, Duc offered to lend him the missing USD 1,000,
allowing Pham to work it off in Poland; Pham accepted this offer. Duc gave the
money to the people responsible for organising the Vietnamese man’s trip to Po-
land, but the identity of these people has never been established.

Phams trip to Poland took place in April 2003 in several stages. First, he flew
from Hanoi to Moscow by plane. At the airport in Moscow, he met a man (‘Euro-
pean’) who took his passport and then drove him and 12 other Vietnamese citizens
by car to Minsk, Belarus. From there, they were all taken to the Polish border, and
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on 8 April 2003 they crossed it illegally at night. Two men were responsible for this
part of the operation — Pham also referred to them as ‘Europeans. The identity of
these people has not been established.

After crossing the Polish border, the smugglers took the 12 individuals to
Warsaw, to the then 10th Anniversary Stadium.' Pham, along with three others,
was placed in the apartment of a Vietnamese citizen, whose job was to keep an eye
on his fellow countrymen until the dues were settled. Once his family had given
the traffickers the agreed sum (USD 3,000), Pham was released from the quasi-
custody. For several weeks, he worked at a stadium fair, and then was moved to
another apartment in the Swietokrzyskie Voivodship in south-central Poland. He
lived there with three other Vietnamese people. All of them traded at local bazaars.
In June, Pham received a fake driver’s licence from Duc.

Pham was forced to work by Duc and his family members. He did not receive
any pay for his work, working oft his debt (USD 1,000). Since Duc never specified
how long it would take to ‘work oft” the loan, Pham asked because he wanted to
send money to his family and pay off his financial obligations. In response, he was
told that it would take approximately four to five years. When Pham expressed his
displeasure, Duc sold him to his relative, Tien.

The new ‘owner’ did not pay Pham for his work either, arguing that he had
bought him and that Pham now had to pay back the amount Tien had paid. Yet, on
10 August 2003, Pham was arrested by Border Guard officers as a result of a routine
check at the city market in Kielce. The basis for his detention and subsequent
arrest was that he was using a fake driver’s licence. During the inspection, Pham
stated that he had come to Poland illegally along with a group of a dozen other
foreigners, and that he had been forced to work and received no remuneration.

At the level of meaning, Pham’s situation was difficult because he had broken
border regulations, worked illegally, and used fake identification. However, what
raises the most reservations in this case is the conduct of the state authorities towards
the victim of the crime of human trafficking for forced labour. On 8 December
2003, by a judgement of the District Court in Kielce, Pham was sentenced to eight
months’ imprisonment for two crimes: illegally crossing the Polish border and
using a forged identity document. The court suspended the sentence for a period
of two years and released the defendant from court fees. Let us recall the context:
it was 2003, the provisions on human trafficking had appeared in Polish criminal
law in 1997, since 1996 a branch of the La Strada Foundation had operated in
Poland (Lastradainternational.org n.d.; Strada.org.pl n.d.), and in Europe work
was underway on the European Convention on Action against Trafficking in
Human Beings, which includes a non-punishment provision for victims of human
trafficking (Article 26).”

' At the time, the stadium served as a huge marketplace with a very poor reputation.
Currently, the National Stadium - a sports facility - is located there.

2 Article 26 - Non-punishment provision: Each Party shall, in accordance with the
basic principles of its legal system, provide for the possibility of not imposing penalties
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It did not end there, because on 13 January 2004 the Border Guard Headquar-
ters petitioned the court to arrest Pham for the purpose of deportation, claiming
that ‘his continued stay in Poland would endanger the rhythm and course of social
life, which was ordered by way of legal regulations and free from disturbances.
Anyone reading this justification now would feel embarrassed. However, as ex-
pected, the District Court in Kielce granted the request of the Border Guard, and
Pham was arrested and then deported.

The perpetrators in this case were also convicted. The court found two of them
guilty of human trafficking and sentenced Duc to three years and six months’
imprisonment, and Tien to three years’ imprisonment. In both cases, the prosecutor
had asked for tougher punishment. The third defendant, the alleged organiser of
this smuggling operation, was convicted of illegally possessing weapons, because
the prosecutor did not prove that he had trafficked in human beings.

In conclusion we can state that this case features all the elements of human
trafficking for forced labour and the imperfections of the criminal justice system’s
response to such a case. To start with, let us list the elements of the phenomenology
of this crime: intra-ethnic recruitment (Arhin 2016), recruitment at the victim’s
place of residence, the typical mechanism of debt bondage, the smuggling of the
victim to Poland via Russia and Belarus, the transformation of smuggling into
debt-related human trafficking, passport seizure, imprisonment, exploitation of
labour, deprivation of earnings, and passing of the victim between traffickers.

When it comes to the reaction of the system, we have accidental identification
during a routine check, incorrect diagnosis of the victim’s situation, deprivation of
liberty for the illegal border crossing of a victim of human trafficking, no contact
with an NGO, a conviction for a minor crime related to the victim’s situation,
the use of arrest for the purpose of deportation, and finally deportation.’ This
happened despite the fact that one of the procedural documents mentions that
Pham asked to stay in Poland and earn at least a part of the money that the family
had invested in his trip (Klaus 2017). On the other hand, the victim’s departure
from Poland deprived us of the possibility of learning his definition of the situation,
something that is currently referred to as the victim journey (Victims 2018: 17;
Journey 2019: 9).

on victims for their involvement in unlawful activities, to the extent that they have been
compelled to do so.
*  'This would no longer be possible under current migration law.
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Terra Promesa (Promised Land), or mass enslavement of Poles
in Italy

A discussion of the second case is difficult, because its scale goes beyond the scope
of the Introduction. However, I cannot help but present it, because it was the first
case in which a well-organised criminal group created an effective system of mass
recruitment and exploitation of Polish labour abroad. Also, the group’s operations
continued for nearly four years (2003-2006). Finally, since then, there has never
been a case in Poland in which the number of victims was remotely similar - it is
estimated that approximately 800 people were exploited. The case is known by its

telling code name — Terra Promesa (111 K 21/07 2013).

It all started in 2003, when Lukasz Z. (who later formed a criminal group), went
to Italy and worked as a seasonal worker on vegetable and fruit farms. When he
realised that the demand for labour was enormous, he created a simple business
plan: one only needs to help Poles find such work and transport them abroad.
In a very short time, Lukasz Z. and his wife had built a system that consisted of
several elements:

1. anetwork of recruiters who advertised the possibility of working in Italy
(usually via newspapers), answered phone calls from interested parties, and
directed them to intermediaries;

2. anetworkofintermediaries who took over contact with interested parties
and organised transport, usually by minibus, and collected money for the
journey;

3. transport companies that transported the workers to Italy - such trips usually
involved a ‘guide’ or ‘guard’;

4. private individuals, hired on occasion, who knew Italy and played the role of
drivers and ‘guides’;

5. agroup of organisers, whose task was to search for appropriate job ads
and provide workers; these were often people living in Italy or working there
long-term, who spoke Italian;

6. agroup of men who can be described as ‘disciplinary staff’, whose task
was to intervene in situations where the workers did not accept the working
conditions or pay or when they demanded better housing or a return to Poland;
these people included Poles and Ukrainians, but there was also an Italian of
Moroccan origin and an Albanian;

7. anetwork of employers who colluded with a criminal group and paid the
organisers for each worker, but offered terrible living conditions and low pay
to compensate for the expenses incurred;

8. some employers who, although they used the services of the criminal group,
offered decent living conditions and fair pay;

9. anunknown group of public officials - mainly officials of law enforcement
and local authorities who colluded with the criminals. In the court proceedings
that took place in Poland, it was not possible to form a credible picture of this
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group of people; some of the victims spoke about corruption, and they are
mentioned in the press.

Ina typical situation, the group’s modus operandi was as follows: an advertisement
was published about the possibility of working in Italy, interested parties called
the telephone number in the advertisement and found out about the conditions
of the trip, i.e. the nature of the work, the cost of transport to Italy, the cost of job
placement, and the fact that the employer provided accommodation but no food,
unless an additional fee was paid. After agreeing the details, the recruiter put the
person in contact with an intermediary, who set the date of departure and meeting
place - providing, for example, the car’s number plates — and informed the person
how much money they should have with them (in EUR or PLN). At the meeting
place, an intermediary appeared; they presented a forged employment contract
with the seals of companies with names indicating that they were Italian companies
(the contracts were often forged by Lukasz Z. himself or by one of his closest
associates), collected the agreed amount, and placed the person in the minibus.
Sometimes, a representative of the criminal network participated in such a trip,
and sometimes the driver was the ‘guide’ After arriving, the workers were left with
a specific employer, and this is where the situation becomes more complicated,
because there were several possible scenarios.

First scenario: the employee immediately realised that the living conditions
were unacceptable (for example, dirty mattresses in a dilapidated house and
sanitary conditions that violated human dignity) and called the intermediary to
request changes, or returned to the car (bus) and asked to be taken elsewhere. If it
was impossible to find such a place, the worker returned to Poland, and had to pay
EUR 50-100 for the return. Those who did not have the money had to ask their
relatives to gather the appropriate amount or make a transfer to a bank account.

Second scenario: the employee remained at the location and only after the bus
departed realised what the accommodation, working conditions, and remuneration
were like. In extreme situations, deductions for costs meant that employees earned
EUR 1 per hour. To avoid the first scenario, the criminals deliberately drove the
workers to the location at night. If the conditions were unacceptable, the worker
called the intermediary or organiser, who usually refused to intervene after only
one conversation. After further phone calls, intermediaries took some sort of action
and, for example, transported the employee to another employer, where the con-
ditions were the same or worse, or offered a return to Poland for an additional fee.

Third scenario: the employee remained at the location, but discovered very
quickly that the workplace was a type of labour camp, where people were supervised
or deprived of liberty, forced to work excessively, and punished for the slightest
offence or low productivity. The supervisors were both Poles and citizens of other
countries (Ukrainians) who intimidated the employees and used violence, some of
whom carried firearms. There was also a reduction in wages to a level that meant
the victims worked almost for free. In such a situation, phone calls to intermediaries
did not bring about any significant results. The only way out of the situation was to
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run away, and many opted for this solution - some of them stayed in Italy looking
for a job on their own, whilst others returned to Poland.

Fourth scenario: this scenario was a mutation of the third, where it sometimes
happened that the phone call to the intermediary or organiser proved to be
effective or that circumstances brought about their intervention. For example,
the victim managed to contact their family in Poland, who in turn put pressure
on the members of the criminal group in Poland. Then the organiser demanded
an additional fee for finding a new job, or placed the employee in another location
that was only slightly better than the previous ones. Some workers quit altogether
and then had to cover the costs of returning to Poland. Some returned on their
own after their release.

Fifth scenario: some workers found employers who provided them with decent
living conditions and remuneration in line with the agreed amount. These people
were successful and after some time returned to Poland, either through a criminal
group or on their own.

We should add that the available information shows that none of the victims
contacted the Italian police or any other authority. Similarly, no-one directly
reported the situation to the Polish police. This can be explained quite simply.
Firstly, the recruitment model - and especially the way illegal work/labour was
organised — made the victims afraid to turn to law enforcement or any other
services for help. Secondly, in almost all cases, the instruments of victim control
were the implicit threat and progressive deprivation of key needs. I think the two
elements come together and create a state that can be described as a frozen-
will effect, leading directly to submission, and even to a kind of fatalism. It was
not difficult to fall into this state, because the victims did not know Italian and
those brought at night often did not even know where they were. This made them
vulnerable to deteriorating living conditions and lowering of pay under the smallest
pretext, which we know as a continuum of exploitation (Andrees 2008). Add to this
the lack of money, and we have a situation of complete enslavement.

In conclusion, one can say that the criminal practice of exploiting Poles who
are unsure of their legal and factual situation was effectively hidden behind the
facade of legal employment in Italy. The pathology arose at the intersection of two
important social needs, i.e. the financial needs of Polish workers and the demand
for labour among Italian farmers. In all respects, an important and socially desirable
business activity combining these two needs only turned into a criminal activity
because one important element of the employment relationship was eliminated:
the legality of employment and full clarity and transparency of the contract (Thrb.
org n.d.).
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The reaction of public authorities to cases of forced labour -
example of Poland

Taking into account purpose of this article and the assumptions adopted above,
I will now present a few facts that illustrate the reaction of the Polish authorities
to the described cases, seeking an answer to the question of why this reaction was
so limited, or in some respects even missing.

More than fifteen years have passed since the first criminal case of forced labour
in Poland, and over five years since the disclosure of the cases of exploitation of
Poles in Italy. Thus, a reasonable question is whether the Polish authorities used
this time properly. Have these two cases aroused a real interest in forced labour
from the authorities, civil society, and public opinion in Poland? Has the resulting
knowledge re-orientated human actions? Do we know enough thanks to these
forced labour cases to deal with this problem well? Can we see significant progress
in eliminating this phenomenon at the level of social life? The answers to many of
these questions are still out of our reach, although some of them can already be
answered in the negative.

On the other hand, the cases presented herein did have an impact on the level
of awareness of law enforcement agencies and citizens. The Vietnamese case was
almost completely overlooked by the media, but it was commented on by public
officials and experts and also quoted in scientific studies (Lasocik 2006: 252). On
the other hand, many Polish media outlets wrote about the Poles abused in Italy,
often in a very emotional way. Articles often mentioned that Poles were sent to
‘labour camps, which has very specific connotations in the country that saw the
Holocaust, Auschwitz, and Treblinka.

However, none of these cases resulted in concrete actions by the authorities.
The lack of interest in the issues around forced labour resulted in the fact that
on 11 March 2010, the Human Trafficking Research Centre organised the First
National Meeting on the Elimination of Forced Labour in Poland. The meeting was
attended by representatives of the National Labour Inspectorate, the Ministry of the
Interior and Administration, the Police, the Border Guard, the Public Prosecutor’s
Office, the Ministries of Labour and Social Policy, the Office for Foreigners, non-
governmental organisations, including the La Strada Foundation, and independent
experts and researchers.

The participants of the meeting agreed the following:

o the system, including the legal system, is not fully adapted to solving the
problem of forced labour

» there is an urgent need to formulate solutions that will guarantee the
effectiveness of specific institutions

o Polish criminal law does not penalise forced labour

o the powers of the National Labour Inspectorate are too narrow to be
effective
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« there is no effective network of full-time forced labour coordinators in
the regional Police and Border Guard units

o itisnecessary to allocate funds for professional staft training

o+ thereis no institution in Poland that could assume a leadership role in the
difficult task of eliminating forced labour

 the infrastructure of NGOs dealing with the issue of forced labour in
Poland is far from sufficient

 state authorities and local governments should create organisational and
financial solutions that would allow the situation to be changed

« a weakness of the institutional system is the lack of competence in the
field of intercultural dialogue
The participants of the meeting also adopted a resolution in the form of a

memorandum (Memorandum 2010), which was submitted to the state authorities.

In this document, they highlighted the urgent need to take a number of specific

measures, the most important of which are:

1. involving the real interest of state and local authorities in the issue of
forced labour,

2. conducting thorough studies and analyses of this problem,

3. taking steps to create a system for identifying victims and eliminating
forced labour in Poland,

4. guaranteeing the participation of trade unions and employer organisations
in this process, and

5. creating a support system (including financial support) for citizen activity
within the civil society.

Even though 10 years have passed since that meeting, all of the above remarks are

still valid: although the diagnosis was accurate, none of the recommendations have

been implemented. The fact that the elimination of forced labour in Poland has

been and is ineffective is confirmed by the reports of the GRETA Group of Experts

of the Council of Europe, which visited Poland in 2012 and 2016. In the documents

that followed their visits, the GRETA experts expressed critical opinions on the

operation of state services and on the level of knowledge about forced labour.

In the report after the first visit, the GRETA Experts wrote that

trafficking for the purpose of labour exploitation in Poland is on the rise,
in particular from Azerbaijan, China, Nepal, the Philippines, Vietnam,
Bangladesh, and other Asian countries. However, although many foreigners
have been found victims of labour law violations, only a few have been
identified as victims of trafficking for forced labour. As regards Polish
nationals trafficked abroad, the types of exploitation in recent years have
involved sexual exploitation, forced labour in the agricultural sector,
domestic service, benefit fraud, and using victims’ documents to establish
false bank accounts and credit agreements (GRETA 2013: 10).
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As for the specifics of forced labour in Poland, GRETA stated that ‘it is difficult
to indicate which sectors of the Polish economy are mainly affected, but according
to various sources, THB [trafficking in human beings] for forced labour occurs
mainly in agriculture, construction, food processing, agriculture, and domestic
help’ (GRETA 2013: 23). Elsewhere, there is the following recommendation:
It is [...] necessary to step up the gathering of intelligence and the sharing of
information between relevant actors as regards detecting cases of THB for forced
labour’ (GRETA 2013: 36).

After four years, GRETA once again visited Poland. The report noted that
‘there are gaps in the Polish anti-trafficking framework and forced labour is still
not adequately addressed’ (GRETA 2017: 16). The GRETA experts also noted that
‘there is a lack of effective mechanisms to check whether companies meet the basic
conditions for the elimination of forced labour and only a few Polish companies
have codes of conduct for socially responsible production or service’ (GRETA
2017: 22). Regarding the prosecution of perpetrators, we can read that

GRETA was informed that some cases of forced labour detected by labour
inspectors had not led to prosecutions. An example was given of a case of
Ukrainian workers employed to dig ditches in freezing temperatures who
were locked in a cellar during the night, which was reportedly not prose-
cuted. [...] the Criminal Code contains no provision criminalising forced
labour [...]. However, the National Labour Inspectorate has expressed the
view that forced labour should be criminalised as a stand-alone offence as
this would make prosecutions easier (GRETA 2017: 39).

Finally, GRETA formulated a very unambiguous recommendation to the Polish
authorities:

GRETA is concerned by the rather low number of convictions for THB and
urges the Polish authorities to take measures to ensure that THB offences
are prosecuted as such, and lead to effective, proportionate, and dissuasive
sanctions, including by reviewing the existing legal provisions and court
rulings on forced labour with a view to extending the scope of forced labour
to include working conditions contrary to human dignity in line with the
ILO indicators of forced labour’ (GRETA 2017: 40).

The second foreign institution that regularly assesses Poland’s progress in
combating human trafficking and forced labour is the US Department of State,
which publishes annual reports (TIP reports) (State.gov n.d.). In the 2019 Report,
Poland was dropped from the list of countries that effectively eliminate human
trafficking (Tier 1) to one of the countries that are deficient or negligent in this
matter (Tier 2) (Ricard-Guay, Hanley 2020). The allegations included ones that
directly referred to forced labour. Here are two examples: ‘Police and prosecutors,
however, acknowledged authorities lacked the expertise to identify forced labour
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victims and child victims’ (Trafficking 2019: 384) and ‘there was no clear definition
of what constitutes forced labour in the Polish criminal code; and prosecutors and
judges often lacked expertise in labour trafficking cases’ (Trafficking 2019: 384).
The State Department also made a number of recommendations to the Polish
authorities, the first of which is as follows: ‘Vigorously investigate and prosecute
trafficking crimes, particularly forced labour cases, and increase training for law
enforcement and prosecutors on evidence collection” (Trafficking 2019: 383). In
June 2020, another TIP Report was published (Trafficking 2020), in which the
Department of State kept Poland in Tier 2 and reiterated a number of allegations
made in the 2019 Report. There is no need to cite them again.

In conclusion, let us note that 17 years have passed between the first case - in
which a Vietnamese citizen fell victim to forced labour - and the most recent TIP
Report published; 15 years have passed since the first media reports on the mass
exploitation of Poles in Italy. However, the problem of forced labour is still present
and is a serious challenge. Of course, it exists and is a challenge everywhere, but
in Poland, forced labour has never become a subject of real interest from the
authorities, serious public debate, or appropriate systemic changes. Moreover,
Poland is openly criticised for its lack of progress in eliminating this phenomenon.
This is a particularly difficult issue if we take into account the changes in Poland’s
external environment, i.e. the actions taken by the UN, ILO, European Union, and
Council of Europe. Of course, we cannot say that nothing has changed during this
time; however, the changes are by no means adequate to the passage of time and
the needs of a country such as Poland. And these needs are special, because Poland
is the country of origin of victims of forced labour exploited in Western Europe, a
destination country for victims coming from Asia or Ukraine, and finally a transit
country for victims from the East being taken to Western Europe (Lasocik 2019).

When it comes to assessing the scale of the phenomenon, it is a real challenge.
According to the 2018 Global Slavery Index (Globalslaveryindex.org 2018), there
are an estimated 128,000 victims of slavery in Poland;* however, based on the
available data we can say that the number of identified victims is less than 200 per
year (National Action Plan 2020). This is also an approximate number, because in
Poland there is no uniform system for gathering data on human trafficking and
forced labour. Out of necessity, the sources of information are national action plans
and reports published irregularly by the Ministry of the Interior and Administration
(handelludzmi.eu n.d.). However, they present data in such a way that does not
form a clear picture. In the latest such report (2017), we can read, for example, that
the police identified 84 victims and the Border Guard identified 43 victims (a total
of 127 people), but it is unclear whether these figures are comparable.” On the other
hand, the prosecutor’s office recorded 129 victims of human trafficking, but since
these two numbers are different, it is not known whether the same people were

*  The 2016 Global Slavery Index Report put the number higher - at 180,000 people.
> 'This may include, for example, whether the aggrieved individual has been officially
recognised as a victim.
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identified by both the police and the Border Guard. However, according to data
provided by La Strada - an NGO that supports victims of human trafficking - in
2017, it provided support to 187 victims.* We should add that the report of the US
Department of State shows that in 2018-2019, the National Labour Inspectorate
did not identify a single forced labour victim in Poland (Trafficking 2020: 410).
Finally, there is information that shows the context of this data: the government
website on human trafficking under the ‘Forced Labour’ tab features information
about the events of 2010-2011 (Wykorzystanie 2020). On the other hand, attempts
by the Human Trafficking Studies Centre at the University of Warsaw to obtain
funding from the National Science Centre for an in-depth study of the issue did
not garner the interest of that institution.

New analytical model

It seems that the information presented above constitutes further reasons for
the argument that interest in the issue of forced labour is still limited, and that
progress in eliminating this phenomenon is modest (Bateman 2020). Everything
points to the fact that unlike sexual exploitation, forced labour is quite effectively
protected from being recognised. Finally, it turns out that the knowledge we ac-
quire translates only to a limited extent into specific actions and more effective
law enforcement systems.

Against the background of these claims, there seems to be an assumption
that if there is a problem, it should be explored through data collection and the
absorption of knowledge about forced labour by public services, which either do
not exhibit enough determination in this regard or demonstrate incompetence.
There is probably a lot of truth in this, but perhaps we should also look from another
perspective. Shouldn't we be asking about the quality of the picture of forced labour
we have? Perhaps the description of the phenomenon and its interpretation are
flawed, and that is why they do not sufficiently convince the government to change
the practice of the state apparatus. Perhaps what we know does not mobilise society
to act in such a way as to be able to better identify victims and provide them with
effective support. In this way, we focus on issues such as the limits of scientific
discovery, agreeing on the meanings of social phenomena in the communication
process, and the intensity and style of public debate on forced labour.

To join this new trend of research and enhance reflection on human trafficking
and labour exploitation, I propose a five-factor model for the description and
analysis of these phenomena. In creating this tool, I departed from classic, legal
definitions (Andrees, Belser 2009; Lasocik 2014) and instead looked at the problem

¢ These people also include those who applied to the Foundation but did not report to

law enforcement agencies, and so were never registered by them.
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from the theoretical perspective which I outlined in the introduction of this article,
referred to as the humanistic perspective. Therefore, instead of examining whether
the specific behaviour of the perpetrators constituted human trafficking within the
meaning of the Palermo Protocol or forced labour under the ILO Convention, let
us define the situation the victim found themselves in based on established societal
meanings, whilst bearing in mind that these meanings are modified through
interpretation by individuals in certain situations (Blumer 1986: 2). A chair is not
always presented and perceived as something to sit on.

From this perspective, the approach presented here is embodied in the question
of whether a corporate employee who, under peer pressure, takes out a mortgage
to purchase a home in a ‘better neighbourhood” and then works 12-13 hours a
day to pay it off is in a fundamentally different situation to the Vietnamese citizen
mentioned above who was exploited by his countrymen? Of course, such a question
has only a scientific value, because from the legal perspective the matter is obvious.
But does the legal perspective alone suffice? Without prejudging anything, I pose
this question to myself and to all those who would like to continue in this direction.
My task here and now is limited to outlining this perspective and creating a model
that can be helpful in research. In order to assess its diagnostic value, I compare
forced labour with sexual exploitation and begging as the most popular forms of
human trafficking. The model is outlined below.

The firstitem isexploitation. Being aware that this term raises serious doubts
and controversies (Plant 2009), for the purposes of this argument, this issue boils
down to determining whether the perpetrators aim to exploit the victim’s vital
forces, body, or intellect for their own benefit. The answer is affirmative for all
three tested forms of human trafficking.

The second element is facade, i.e. the existence or non-existence of some
cultural ‘curtain’ behind which the behaviour we are analysing is hiding - in
fact, not the behaviour itself, but its negative manifestations. In the case of forced
prostitution, there is no such facade, because sex work, irrespective of whether it
is legal or illegal, is culturally frowned upon. It is similar with begging, because
at the societal level, this is a phenomenon that is difficult to accept. On the other
hand, forced labour effectively hides behind the ‘curtain’ of labour as the most
praiseworthy behaviour of modern mankind (Weber 2001).

The third element is cultural taboo, which removes some behaviours from
the view of the public and the authorities, whilst making others even more visible.
In almost all cultures, irrespective of the legal regulation model, the paid provision
of sexual services is a moral and social taboo (Green 1989: 525). This has not always
been the case. In antiquity, in countries such as Babylon, Phoenicia, Persia, Greece,
and India, prostitution existed and was widely respected and sacred (Rosner 1998;
Beard, Henderson 2002; Shingal 2015), which in some cultures and mythologies
(Egypt or Japan) was treated as a form of hierogamy, i.e. sacred marriage (Sacred
prostitution n.d.). Current moral taboos render the people who provide such
services in a completely open manner - making it their own way of life - a minority.
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On the other hand, begging is marked by extreme poverty, which modern soci-
ety is ashamed of, and perhaps even fears. Beggars’ taboos are a mixture of shame,
sympathy, and the rejection of deviation (Gore 1958: 23). Even if some religions
have an obligation to give alms, a beggar is still a visible sign that something has
gone wrong in the striving for social equality (Martyres 2007).

Work is not only not covered by any taboo, it is also something noble, and in
many cultures is treated as the most praiseworthy way of achieving financial success.
Sometimes it was even treated as a condition of an individual’s full membership in
society (Baillie 1911: 249). However, this has not always been the case. In ancient
times, it was something shameful, even disgraceful, and put people who work
professionally at the bottom of the social hierarchy. In the era of slavery, work,
as a burden and toil, was pushed onto the backs of slaves, who in some cultures
(Greece) were treated as talking tools (Sztumski 2017: 12). It is only recently that
work became praiseworthy.

The fourth element is symbolic visibility, which is understood as the
availability of certain behaviours to common perception, and their susceptibility to
having meaning imparted on them. It can be said that it is the sum of the ‘facade’
and ‘taboo; where the lack of a ‘fagade’ and a strong ‘taboo’ make something clearly
visible. It is relatively easy to correctly interpret forced prostitution and begging
as highly visible and at the same time burdened with a cultural taboo. In the case
of forced labour, which is deceptively similar to normal work, this is not the case.
For this situation to become different, the model of communication would have
to change drastically, because meanings are its result. However, are contemporary
societies ready for this?

And now finally, we come to the fifth factor, which I tentatively describe as the
level of subtlety of control measures. Forcing another person to provide sexual
services against their will is difficult, because the realm of personal sexuality is the
best-protected area of human activity. People who do not want to do this are ready
to sacrifice their health and even life for the sake of their own autonomy. Forcing
such people to prostitute themselves is only possible if the pressure mechanism is
effective enough. And this is the case, for example, with drug dependence of the
victim or when the safety of loved ones is at stake. I do not know how many women
are able to refuse cooperation with traffickers when their children are in danger of
being beaten or raped. Forced begging is not necessarily any less drastic. In Poland,
there was a case of a criminal group that forced women to beg with children who
sometimes were not their own (Wieczorek 2017: 251). The brutality of the control
methods meant that some children were taken from their mothers and begged with
someone else. This resulted in completely effective control. The situation is vastly
different in the case of forced labour. Here, employers who intend to successfully
exploit victims for a long time do everything they can to make the mechanisms
of enslavement and creating dependencies as subtle as possible. The system works
very well when the social business environment is unable to recognise pathological
symptoms in the treatment of employees. Going further, the system works perfectly
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when the employees themselves are convinced that what they are experiencing
is necessary or even right, particularly if they are foreigners. This effect cannot
be achieved by violence or the threat thereof, but by a very subtle manipulation
that makes the employee completely unaware of falling into the above-mentioned
spiral of dependence referred to as the ‘continuum of exploitation’ (GRETA 2013).

Conclusion

Recently, forced labour has attracted public attention around the world,” even
though for years it remained somewhat in the shadow of sexual exploitation.
When it was mentioned by politicians and experts, it was most often presented
as a migration problem that threatened the economic stability of a given country
(Trafficking in persons 2020: 11). Since it was partly illegal migration, forced labour
was ultimately equated - or rather confused - with the smuggling of people (Forced
Labour 2002: 3). And since this was the case, it was also treated as one of the most
important challenges for the security of states (Forced Labour 2002: 3) or regions.
This is particularly true because smuggling and exploitation of labour were related
to the criminal activity of well-organised syndicates involved in human trafficking
(Global Report 2009: 43). The issue of terrible working conditions (Questions
2012), which are an inseparable attribute of modern slavery, appeared quite late in
forced labour analyses and research. And even later, experts tackled the problem
from a purely economic perspective (Profits 2014), which may mean, for example,
examining the consequences of slave labour for market mechanisms (for example,
free competition). Another dimension of the economic approach is looking at
forced labour from the perspective of the labour market (Ending 2019), and more
as a need to protect the labour market from slave labour or the market’s reaction
to its presence. Although forced labour usually occurs in private companies, part
of the phenomenon still remains within the domain of states (Global Estimates
2017:11). It is hoped, however, that the volume of work forced by authoritarian and
totalitarian authorities will be constantly reduced thanks to the fact that this issue
is making its way into the political debate (Global Estimates 2017: 41; Ending 2018:
35). Let us also note that the gender perspective is increasingly present (Hennebry
2016); an inseparable component of it is a focus on sex and on the psychological
effects of enslavement.

This broad and rich palette of perspectives is not yet complete, as it lacks the
approach that has been discussed extensively herein and which Polish sociologist
Florian Znaniecki called the ‘humanistic coeflicient’ (Znaniecki 1968: 36). Our

7 As examples of the growing interest of state authorities, one can mention the British

Modern Slavery Act of 2015, the French Duty of Vigilance Law of 2017, or the Australian
Modern Slavery Act of 2018.
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knowledge of forced labour will be further enriched if we introduce into the
debate the element of symbolic meanings attached to actions, namely, the core of
communication between people. Accepting this perspective, let us try to approach
forced labour as a form of sophisticated manipulation that is very strongly present
in modern society (social media are an example). In both of the criminal cases
described herein, it was manipulation that was the key instrument of enslavement
and exploitation. Clearly, for this approach to make sense, forced labour cannot
be seen only as a ‘contemporary form of old slavery, but as a new and even very
‘modern’ social phenomenon. A phenomenon in which uncritical trust in sources
of information, faith in the good intentions of others, and the desire to improve
one’s own fate make even adults and well-educated people fall prey to criminals
trading in human lives.
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Human trafficking or trafficking in persons—the official terminology used by
the United Nations Office on Drugs and Crime (UNODC)—is yet another type
of crime whose meaning and expression are both relative and evolutive. As has
been widely debated among various scholars, although there is general agreement
about what constitutes the main elements of human trafficking (i.e. the act, the
means, and the purpose), there is less agreement on what the meaning of human
trafficking is (Kakar 2017; Scarpa 2019). This point is clear and transparent in the
articles of this Special Issue (SI).

Both human trafficking and the response to it are evolutive. In 2000, the United
Nations adopted the Protocol to Prevent, Suppress, and Punish Trafficking in
Persons, Especially Women and Children (more commonly referred to as the
Palermo Protocol).! The UNODC advocated three main approaches to combating
human trafficking: prosecution of trafficking perpetrators, protection of
victims of trafficking, and prevention strategies. Commonly referred to as ‘the
3 Ps), these three methods parallel how the criminal justice system attempts to
address crime in general. Although much has been written about the merits of
the three Ps, there is little research into whether any Ps might represent a more
effective response protocol than the others. Instead, most governments call for
approaches that include all three of the Ps and some countries, like Canada and the
United States, have a fourth P, which stands for a partnership to build capacity
atlocal, regional, and national levels for combating human trafficking—including
(forced) labour trafficking.? Despite an increasing push towards the protection of
victims, the literature on the subject shows an ongoing disproportionate emphasis
on the offender’s prosecution (Farrell, Owens, McDevitt 2014). However, by way
of example, when one looks at prosecution rates for human traffickers, the results
are arguably abysmal (Board, Muraszkiewicz 2019). Finally, on several levels,
prevention has been touted as a more effective and efficient response than
prosecution. Still less clear is which form of prevention tends to work better?
Is it primary, secondary, or tertiary prevention (Bales 2005)? Not to mention the
various levels of the other two Ps.

! 28 October 2020 marked the 20th anniversary of the United States signing their
Trafficking Victims Protection Act (TVPA), as did many other countries, and when governments
and scholars around the world began to give increasing attention to human trafficking. The
Canadian Human Trafficking Hotline was not launched until 29 May 2019. Ironically, it was
only after the Palermo Protocol was signed that we saw the emergence of a dedicated journal
on human trafficking: for example, the Journal on Human Trafficking was not founded until
2015; the journal Anti-trafficking Review was established in 2012; and the Journal of Trafficking
and Human Exploitation was not established until 2016.

> In 2012 the Canadian Federal Ministry of Public Safety introduced the ‘National
Action Plan to Combat Human Trafficking’ In the plan, they identified the 4 Ps and list
several initiatives to combat human trafficking. The Plan notes that relative to trafficking
for the purposes of sexual exploitation, there is both a lack of evidence and awareness of the
problem in the country (https://www.publicsafety.gc.ca/cnt/rsrcs/pblctns/ntnl-ctn-pln-cmbt/
ntnl-ctn-pln-cmbt-eng.pdf).
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In 2004, then United States Secretary of State Hillary Clinton proposed a
fourth P: partnership. This fourth P spoke to the need to build a cross-sector
approach combining diverse strengths and services to combat human trafficking
more effectively. However, depending on which source or perspective one reads,
partnership is expressed as either dynamic or static in nature. Hence, it is a
relative and dynamic concept that lacks a clear operational definition, like all the Ps.

Finally, as further evidence of the term human trafficking’s enigmatic nature, a
fifth P has been advocated by several human trafficking scholars (Winterdyk 2019)
further to strengthen our responses to this type of crime. Although not formally
acknowledged by the UNODC or any other formal organisations, the fifth Pis par-
ticipation, which emphasises a need for partners to work together cooperatively
and collaboratively in (more) effectively addressing the complex phenomenon
of trafficking. Not only does it denote the active engagement of all multidiscipli-
nary role-players and service providers in efforts against human trafficking, but
participation also amplifies the requisite ‘density, intensity, and quality of [...]
connections that allow it to change and respond to disturbances’ (Van der Watt
2019: 772) from the human trafficking system. Without the fifth P, the 3 Ps +1 will
remain flagrantly disconnected, and for this reason, it is an indispensable pillar
to combating forced trafficking—in fact, any form of human trafficking. Without
participation, the response to human trafficking will not be evolutive.

When the United Nations first acknowledged human trafficking and signed
the Palermo Protocol, the primary focus of combating human trafficking was on
trafficking for the purposes of sexual exploitation. This orientations evolutive legacy
can be traced back to 1921, when the League of Nations (the forerunner to the
United Nations formed in 1919) signed a multilateral treaty titled the International
Convention for the Suppression of the Traffic in Women and Children. The purpose
of the Convention was to address the perceived problem of the international
trafficking of women and children for the purposes of sexual exploitation. The
Convention was also relative in that it responded to the need for further follow-
up to the social reform movement that began in Paris in 1901 and was revised in
1904 (the International Agreement for the Suppression of the White Slave Traffic)
and subsequently in 1910, when just over 40 countries signed the International
Convention for the Suppression of the White Slave Traffic. However, since the
League of Nations was unable to prevent the outbreak of war, it dissolved, as did
the Convention’s efforts.

As social reform grew and women’s rights began to gain traction, however, the
plight of girls and women being trafficked retained some attention among various
vested interest groups, reinforcing the primary focus of human trafficking on sexual
exploitation. As a result, forced labour trafficking and other forms of trafficking
remained comparatively obscure and understudied and investigated, allowing
them to flourish. For example, the organ trafficking industry, according to Bain
(2018), is a multi-billion-dollar industry wherein a kidney can fetch more than
62,000 USD on the black market. While the UN acknowledged that other forms
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of trafficking exist, the purpose of sexual exploitation remains the primary focus
of most scholars. A review of the literature (related books and journal articles) will
reveal that a disproportionate number of scholarly output focuses on the sexual
exploitation of children and women. Without applying a critical lens, the evidence
put forth by such organisations as the UNODC, the International Organization
for Migration, Walk Free, Polaris, and the International Justice Mission, among
others, would lead one to conclude that sex trafficking is the number one type of
human trafficking in the world.

Although human trafficking for the purposes of forced labour also has a rich
history there has been a relative dearth of research on the subject.’ Nonetheless,
some scholars assert that the market for labour trafficking may be far more extensive
than the demand for sex trafficking (Kaye et al. 2014). Here again, we see a need
to ensure that the response to human trafficking is tailored to its evolutive and
relative nature.

In the criminological theory known as crime opportunity theory, the view
is based on the premise that criminals can make rational choices gauged by the
target’s perceived suitability. For example, Africans were readily exploitable and
of substantive stature to be subjected to hard work (i.e. the motivated ‘offenders’).
Simultaneously, the plantation owners preferred cheap labour to optimise their
profits, and there was an absence of capable guardians—there were no laws to
restrict the sale or mistreatment of slaves. The Routine Activities Theory developed
by Cohen and Felson in the early 1970s can be used to explain how and why
forced labour trafficking has emerged as a thriving enterprise and a by-product of
globalisation, internet connectivity, extensive international transportation links,
sophisticated financial systems, and mass migration.

What is forced labour? Like Marx, one could argue that wage slavery requires us
all to engage in forced labour. However, this understanding negates the possibility
of a standard against which society could measure whether labour is acceptable
or coerced. History tells us that the designations of free and unfree labour are
subjective. Although indentured servitude has a long history, it was understood
as free labour during much of the nineteenth century since employees ostensibly
consented freely to contracts that committed them to work for a set period. Some
of the countries where indentured servitude was more common include India and
Mauritius (Harrington-Watt 2019). By today’s standards, such instances would
fall under the category of forced labour, as the state guaranteed the terms of these
contracts—regardless of how the employees were treated—by employing the help
of the police or sheriff to physically return those who sought to escape exploitative,

3

As described by Wilkins (2019), among others, human trafficking is seen by some as
being virtually synonymous with the term ‘slavery’ and with the abduction of Blacks from
Africa and their relocation to the southern United States to serve as workers on cotton and
sugar plantations which began around 1619 when British privateers brought nearly two
dozen African slaves Point Comfort, Virginia, near Jamestown.
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abusive, or brutish conditions and by allowing employers to administer corporal
punishment for breach of contract (Steinfeld 1991).

Just as the term human trafficking is nebulous, so is the term forced labour
(Cockbain, Kleemans 2019). Using Marx’s perspective on labour and the fact
that any work involving a wage, or some form of compensation can never be
genuinely equitable—because, for the employer to survive, they must make more
money than what they pay their workers—the workers, though they can (at times)
negotiate their wages, are always required to be dependent on what their employer
is willing and able to pay. The challenge in a capitalist system is to objectively
gauge whether the labour needed for the wages offered are acceptable or coerced.
Therefore, as we have seen throughout history, what constitutes free or unfree
labour is subjective. For example, there has been limited discourse on how much
profit should accrue to owners. Yet, many major companies accrue great riches to
owners and shareholders. At the same time, employees sometimes earn wages less
than adequate to ensure access to such essentials as education, health care, and
essential goods. Thus, as several of the SI articles have expressed, forced labour
remains a somewhat elusive concept.

Ever since the signing of the Palermo Protocol, the body of criminological and
sociological literature on human rights and other related disciplines and themes
associated with human trafficking has increased. However, most of the literature
has been primarily focused on sex trafficking (Mancuso 2014; Savona, Giommoni,
Mancuso 2014; Cockbain 2018; Serie et al. 2018; Wijkman, Kleemans 2019).
Some of the more common research themes have focussed on the victims and the
characteristics (i.e. risk factors), making them vulnerable to exploitation. There is
also a substantial body of research on the role and structure of criminal networks.

By contrast, and as acknowledged in the Introduction and several articles in
this SI, empirical research on labour trafficking is still in its infancy and tends to be
more local in its focus. The latter point is evident in most of the articles included in
this SI. Furthermore, no transparent or standardised methodologies are in place to
stem the generalisability of forced labour literature. For example, Cockbain et al.
(2018) recently conducted a systematic review of the available literature on labour
trafficking in Europe. Of the 6,000 documents they found on labour trafficking,
only eight (less than 0.2 per cent) met the essential criteria of scientific rigour to
be considered scientifically sound. The authors concluded that even though there
were many documents, very few studies were published in peer-reviewed journals.
Most of the studies’ content was fragmented and mostly descriptive, and almost
exclusively reliant on qualitative data collection techniques. As Cockbain and KI-
eemans (2019: 1) noted, ‘when it comes to human trafficking, hype often outweighs
evidence’ Yet, as noted in the Introduction to this SI and expressed in several of the
articles, one of the first steps in our effort to counter labour trafficking is to begin
to identify and acknowledge it because labour trafficking to date has infrequently
been a concern for law enforcement agencies (Ricard-Guay, Hanley 2019).

In this SI, 11 articles discuss different aspects of forced labour. Although their
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respective themes vary, the subject matter is the same. Collectively, we can make

several observations about forced labour trafficking. Although most of these points

not novel, they are collectively presented in this SI for the first time and they
serve to reinforce what is found throughout this SI and related literature. Here is

a summary of the key points raised and identified throughout this SI.

o Despite various efforts, there are no reliable (i.e. non-dubious) estimates
of how many people are involved in labour trafficking. Still, there seems to
be a reasonable consensus that the numbers are more than 20 million and
growing. The articles in this SI have served to reinforce, if not prioritise,
the need for more reliable data to better inform policy and response
protocols.

o Asnoted in several of the articles in this SI, there is no explicit definition
of forced labour. Ironically, internationally, more specific laws cover a
spectrum of situations—from severe cases of slavery to other possible
manifestations, such as the intermediation, employment, and exploitation
of a workforce (Corrado et al. 2018).

o Regardless of whether we look at the literature on sex trafficking or forced
labour trafficking—although 20-plus years have passed since the Palermo
Protocol was signed and the body of related research has mushroomed—
as Bryant and Landman (2020) and others have pointed out, we still do not
have any reliable answers for combating any form of trafficking. Therefore,
there is an (urgent) need for vested scholars and decision-makers to stand
together and commit to eradicating all forms of forced labour.

o Asvan Meeteren and Heideman noted in their contribution, ‘too many
assumptions are made about labour trafficking based on research findings
from studies on sex trafficking’ Despite the same definitional elements being
present in both forms of trafficking, there remain significant differences
in how these phenomena manifest, the victim and perpetrator profiles,
where these crimes are perpetrated within the borders of countries, and,
arguably, the constellation of circumstances surrounding the trafficking
processes and why victims submit to exploitation. With the research
lacunae so evidently documented in this SI, one can only speculate on
the scholarly community’s motivation to expand and broaden the focus
on forced labour.

o Except for specific forms, women and girls are disproportionately
victimised by forced labour. Still, there are regional (e.g. particularly in
regions in Africa and South Asia) and work-environment differences
(e.g. men in the fishing industry vs women in the textile industry) that
deserve closer attention on an international and comparative level to
better inform response policies.

o Forced labour trafficking is still commonly seen as a problem of or-
ganised crime, but as evidenced in this SI and eloquently described in
Choi-Fitzpatrick’s 2017 book on indentured labour in India, just as there



Epilogue 301

are different forms of sex trafficking, the scope and breadth of forced
labour exploitation remains hidden (Viuhko 2018; van Meeteren, Hei-
deman, in this issue). Therefore, as referenced in this SI and discussed
by Purkayastha and Yousaf (2019: 146), if we are going to prevent and
protect against labour trafficking, we will need to move beyond the (re-
gional and local) descriptive accounts to look at how we might be able to
improve preventive and protective efforts ‘through political, economic,
and social channels. As noted above, this will require the actualisation
of active ‘participation) a fifth P, by the vested parties.

o Asillustrated in the articles in this SI by Haverkamp and Murray, Solin, and
Shea, greater attention needs to be paid to the nexus between migrations
and exploited labour and peculiar patterns and insights that may be
overlooked in human trafficking scholarship. Haverkamp poignantly
highlighted the resiliency of the Bulgarian day labourers in Munich, who
are from a Turkish-speaking ethnic minority. The day-labourer exchange
in Munich, consisting mostly of people from the same Bulgarian town,
is well acquainted and supports each other in a self-organising network.
To circumvent the scarce and expensive accommodation, these migrants
save money in Munich by living on the streets and depending on welfare.
Their vulnerability to labour exploitation is self-evident. Murray, Solin,
and Shea point to a ‘specialisation’ of specific regions in particular labour
trafficking types. These include the observation that strangers tend to
trick people into involuntary (i.e. forced) work in the USA.

« In contrast, family members and friends trick victims into slavery in
Russia and Kazakhstan. Lebanon is identified as the frontrunner for
tricking people into factory enslavement. Leading nations in child begging,
unspecified child labour, and children in the hospitality industry include
Senegal, Uganda, Ghana, and Haiti.

o Forced labour can involve a wide range of areas ranging from domestic
workers to the fishing industry, the sex trade industry, the catering indus-
try, and private individuals using forced labour with the state authorities’
complicity in the spectrum of abuses (Cortes-McPherson 2019).

»  Human trafficking law, legal reforms, ‘agency’, and the lack of unanimous
agreement on what can be considered labour trafficking continues to
contentious and controversial, yet several contributors call for clarity
and uniformity about the essence of forced trafficking in order to more
coherently and effectively combat forced labour traffickiing.

« Thefocusis on conditions within a country or region. These include Polish
men recruited for forced labour in the UK, the experiences of Bulgarian
day labourers in Munich’s train station district, child labour exploitation
in Latin America, victims” experiences and the ‘ignored topic’ of forced
labour and trafficking in Hungary, and debt bondage, labour, and human
rights violations in the Thai fishing industry. Only two of the articles in
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this SI focus on forced labour from a broader perspective (see Bryant
and Sanchez in this SI). Most of the articles with a national or regional
focus are primarily qualitative and show some nuanced methodological
approaches. Cockbain and Kleemans (2019) included several articles
in their recent special issue, a follow-up to a conference they hosted in
2018, which focussed on ‘innovations in empirical research into human
trafficking’ Future research on forced labour should consider using mixed-
method designs, which have the advantage of enhancing the validity
and reliability of the results through a convergence of different data and
findings. In so doing, the results reduce the risk of making ill-informed
response protocols (Bachman, Brent 2014; Creswell, Clark 2017).

» Asobserved in several of the articles in this SI and the literature on forced
labour trafficking, there is an (over-)reliance on qualitative data. For
example, while open-source data is commonly used, caution should be
exercised because of variations in law enforcement priorities, journalists’
subjective selection process in reporting what is newsworthy, etc.

o The countryaccounts could best be described as ‘exploratory’ studies that,
while essential to helping map out the nature and extent of the various
forms of exploitation in the respective countries covered in this SI, remain
mostly descriptive. Notwithstanding the implicit limitations in all human
trafficking scholarship, the articles in this SI serve as additional arrows
in the forced labour and trafficking knowledge quiver.

Moving forward: Responding to the globalisation of indifference

Forecasting, or predicting, the nature and extent of forced labour trafficking can
take many forms. They range from the ad hoc practices of staring into crystal balls or
bowls of tea leaves, reviewing experts’ (informed) opinions, brainstorming in focus
groups, generating scenarios, using Monte Carlo methods, and other strategies.
Since two of the key pillars of combating human trafficking are prevention and
participation, it requires proactive measures. However, solving (i.e. forecasting)
equations dictated by the impacts of physical laws, political ideologies, social
events, or economic theories—and thus constituting largely unknown variables—is
at best a risky business. Or as James Q. Wilson commented in 2011, ‘hopelessly,
embarrassingly wrong [...]. Since then, I have embraced the view that social
scientists should never predict, leave that job to pundits’ (Winterdyk 2019: XIIX).
Nonetheless, we have a moral and ethical obligation to address the blight of forced
labour trafficking in all its manifestations at the risk of doing nothing.
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Not only does this SI coincide with the 20-year commemoration of the
Trafficking Victims Protection Act (TVPA), the adoption of the United Nations
Palermo Protocol, and the 75th anniversary of the United Nations," it also weaves
into a new era of complexity and opacity in efforts to combat human trafficking
stirred up by the ongoing COVID-19 pandemic, geopolitical discontent, and
widespread systemic injustices with concomitant calls for systemic reforms.
Arguably, global efforts in combating (forced labour) human trafficking over
the past two decades have been normative (Winterdyk 2019). Forced labour
remains primarily overshadowed by sex trafficking among researchers in the bid
for attention and a piece of the investment ‘pie’ Simultaneously, the globalisation
of indifference increasingly cloaks its victims in trades and practices that are
brazenly visible. As Lasocik observed in the Introduction, there is a discomfort
with the uncomfortable facts resulting from cognitive dissonance, which is part
of the problem faced by practitioners and researchers alike.

The ‘broad and rich palette of perspectives’ (see Lasocik, Introduction to this SI)
on the issue of forced labour brings with it a fair amount of uncertainty, ambiguity,
and volatility in the contested spaces of research, response, and policy. Another
prickly issue that demands more attention in labour trafficking research is clarity
on the meaning of ‘exploitation, which is still not clearly defined in international
law and may have unintended consequences for exploited people that policymakers
aspire to protect (Howard 2020). The non-exhaustive list of exploitative practice
examples—provided by the Palermo Protocol—is simply not good enough. Prac-
tices listed and defined elsewhere in international law—including slavery, practices
like slavery, and forced labour—were intended by the Protocol drafters to allow
for flexibility in understanding trafficking and suggest limitations on the type of
exploitation being addressed. However, research shows that this lack of precision’
challenges the consistency of responses to human trafficking (McAdam 2020).

The ever-present perplexing dynamics of the trafficking phenomenon,
trafficking research, and trafficking responses are evident in this SI. However,
solutions and opportunities await to be coaxed from this dizzying landscape. As
pointed out in this SI and this Epilogue, the imperfections of a criminal justice
response to forced labour are amongst those that can benefit from a reconfigured
lens. From a societal and corporate perspective, the loss of independence or lack
of influence on working conditions and wages can no longer be treated as an
acceptable cost of migration. Here the inclusion of new variables into a factor
analysis by country of exploitation may prove valuable and may serve as evidence-
based justification for more culturally relevant interventions.

Finally, as Kevin Bales noted in his 2005 article on forced labour, the primary
criterion for combating forced trafficking should be predictive validity. However,
as he and several of the contributors in this SI have noted, how can we begin to
predict ‘when there is no way of being sure that the variables under consideration

4 10 December 1945.
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are valid?’ (Bales 2005: 351). In preparing this SI we hope to have helped shed
some light on the enigma of forced labour trafficking. We also trust that, as the
Member States and Observer States to the United Nations have acknowledged, by
2030 (i.e. the Social Development Goals Agenda—specifically target goal 8.7), we
commit to ending forced labour in all its forms and manifestations.
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