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Abstract: Punishing perpetrators for facilitating illegal border crossings or illegal stays is one of the

priorities of the European Union’s migration policy. The author decided to take a look at the prac-
tice of such criminal proceedings before Podlasie courts (a region bordering Belarus). In this case,
does it truly involve organising an illegal procedure - especially when it comes to family members

or co-workers? The purpose of this article, therefore, is to examine the criminal case files of those

convicted of organising illegal border crossings — individuals whose behaviour consisted solely
of picking up migrants who were already in Poland. Law enforcement authorities charged such

people, mainly foreigners, with aiding and abetting the organisation of illegal border crossing. The

author addresses the question of whether such behaviour fulfils the elements of the crime specified

in Article 264 (3) of the Criminal Code, and what scope of freedom the actors have when deciding

on the charges and convictions.
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Abstrakt: Karanie za utatwianie nielegalnego przekraczania granicy lub nielegalnego pobytu
jest jednym z priorytetéw polityki migracyjnej Unii Europejskiej. Autorka postanowita przyjrze¢
si¢ praktyce prowadzenia postepowan karnych przed podlaskimi sagdami (region graniczacy
z Bialorusia) przeciwko organizatorom nielegalnego przekroczenia granicy. Czy w tym przy-
padku rzeczywiscie mamy do czynienia z organizowaniem nielegalnego procederu, zwlaszcza
gdy sa to cztonkowie rodziny lub wspdtpracownicy? Celem niniejszego artykutu jest zatem
omowienie wynikow analizy akt spraw karnych 0sob skazanych za organizowanie nielegalnego
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przekraczania granicy — 0séb, ktorych zachowanie polegalo wylacznie na odbieraniu migrantow
przebywajacych juz w Polsce. Organy $cigania postawily takim osobom, gléwnie cudzoziemcom,
zarzut pomocnictwa w organizowaniu nielegalnego przekraczania granicy. Autorka pragnie
udzieli¢ odpowiedzi na pytanie, czy zachowanie takich 0os6b wypelnia znamiona przestepstwa
okreslonego wart. 264 § 3 k.k. oraz jaki jest zakres swobody podmiotéw podejmujacych decyzje
o przedstawieniu zarzutow i skazaniu.

Stowa kluczowe: ulatwianie, nielegalne przekraczanie granicy, uznaniowo$¢, odpowiedzialnos¢
karna, cztonkowie rodziny

Introduction

In the 20th and 21st centuries, states have reinforced the trend of criminalisation
in the area of immigration. International and regional bodies such as the United
Nations and the European Union have mandated the criminalisation of certain
immigration violations. Global trends have also been used to prevent economic
migrants from abusing the asylum system (Aliverti 2013: 118). European institu-
tions indicate that most irregular migrants travelling to the EU used the services
of smugglers (EUROPOL 2016).! Therefore, punishing facilitators has become
a priority of the European Union’s migration policy (Arrouche, Fallone, Vosyliute
2021: 3; Carrera 2021: 8; European Commission 2021: 17-19; Garcia 2023: 198).
International law and European law provide the basis for establishing “immigration
offences” in the national laws of individual countries. Some immigration offences
are intended to deter people from violating immigration laws in order to ensure
the smooth and effective operation of the immigration control system (Aliverti
2013: 119). They are also used to implement current state policy that is not always
in accordance with the ratio legis of these laws, and sometimes not in accordance
with the principles of criminal responsibility.

In Poland, the issue of liability for immigration offences has resounded loudly
since the 2021 Polish-Belarusian border crisis. The Border Guard consistently reports
violations of criminal law constituting immigration offences committed mainly by
foreigners - in particular, third-country nationals, but also EU citizens. Practically
every day there is information about the number of third-country nationals “trying
to illegally enter the territory of Poland” as well as “couriers™ transporting those
who managed to cross the Polish-Belarusian border. As indicated by the Border

! Similar estimates have also been made in the past. See e.g. the Migration Policy Institute
(Securing Borders: The Intended, Unintended, and Perverse Consequences 2014) or the Global
Initiative against Transnational Organized Crime (Smuggled Futures: The Dangerous Path of
the Migrant From Africa to Europe 2014), according to which more than 80% of irregular mi-
grants from Africa reach the EU with the help of smugglers and criminal groups.

2 The Border Guard uses the term “couriers” to describe people who come to the border area
to pick up people who have crossed the border with Belarus and transport them into Polish
territory (Dobuszynska 2024; Grzech 2024).
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Guard itself, such couriers are charged with aiding and abetting the organisation
of illegal border crossings, and administrative proceedings are initiated to oblige
them to return to their country of origin and to ban them from entering Schengen
countries for 5 to 10 years (Na granicy 2023; Szczepanska 2023a; Szczepanska 2023b;
Szwed 2023). According to Border Guard statistics, there has been an increase in
the number of acts qualified under Article 264(3) of the Criminal Code (hereinafter
“PCC”; Journal of Laws of 2022, item 1138), i.e. organising the crossing of the border
of the Republic of Poland in violation of the law. In 2019 there were 193 suspects,
whilst there were 135 in 2020, 390 in 2021 and 664 in 2022. Thus, between 2019
and 2022 the number of persons suspected by the Border Guard of violating Article
264(3) more than tripled. Compared with the total number of suspects in Poland,
these numbers are insignificant, however, because the Border Guard reported 4,821
suspects in 2022 and the police reported 317,077.

Starting in 2021, the migration crisis, or rather the humanitarian crisis (Kub-
al 2021; Balicki 2022: 84-85; Grzeskowiak 2022), was also experienced by Poland.
This had to do with the development of the eastern border route leading through
Belarus to Western European countries (Frontex 2021: 28). In its aftermath, a state
of emergency was introduced in parts of Podlaskie and Lubelskie provinces, which
resulted not only in changes in legislation, but also in limited knowledge of migrants’
situation in the Polish-Belarusian borderland (Perkowska, Adamczyk, Jomma 2024:
182). Since then, it can be said that the deterrence policy (Hathaway 1992; Gam-
meltoft-Hansen, Tan 2017) towards non-European immigrants which has been in
place since 2015 has taken a major turn (Klaus 2020: 86, 302-303; Klaus, Szulecka
2022: 11; Perkowska, Gutauskas 2023: 128) and the government has introduced
collective expulsion implemented through pushbacks (Goérczynska, Czarnota 2022:
8; Klaus et al. 2021: 14; Bienkowska 2023: 180). The government chose the route of
issuing administrative decisions to expel foreign citizens of third countries who cross
the Polish-Belarusian border, although theoretically it might have been tempted to
charge them with a crime or at least a misdemeanour for crossing the Polish border
in violation of the law. In contrast, the authorities took a different attitude towards
those who come to the border area to pick up migrants. These individuals, regardless
of their citizenship, face criminal charges for arranging for others to cross the Polish
border in violation of the law. The border services’ pushback causes those crossing
irregularly, whether they could be classified as refugees or not, to choose to hide in
the woods and then use the services of the couriers. This clearly leads to the devel-
opment of smuggling networks at the border because the goal of the migrants is to
cross the border unnoticed and get to the West without coming into any contact
with the Polish authorities (Grzeskowiak 2023).

Under Polish law, since 2004 crossing the border of the Republic of Poland
in breach of the law constitutes a misdemeanour under Article 49a of the Misde-
meanours Code, punishable by a fine of up to PLN 5,000, because the legislature
decided to decriminalise illegal border crossings (Perkowska 2013: 506; Klaus,
Wozniakowska-Fajst 2015: 195). However, crossing the country’s border in violation
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of the law with the use of deceit, violence or threats or in cooperation with other
persons is already a criminal offence under Article 264(2) PCC and punishable
by up to 3 years’ imprisonment. Article 264(3) PCC criminalises the organisation
of a border crossing by other persons in violation of the law, which is punishable
by imprisonment of 6 months to 8 years.

I decided to look into the practice of criminal prosecutions in Podlasie courts
(a region bordering Belarus) against people who pick up migrants from the border
region. Is this truly a case of organising an illegal process? The purpose of this ar-
ticle is to examine the criminal files of those convicted of organising illegal border
crossings. This behaviour consisted solely of picking up migrants who already were
on Polish territory. Law enforcement authorities charged such persons, mainly
foreigners, with aiding and abetting the organisation of an illegal border crossing.
I wish to verify whether such behaviour fulfils the prerequisites of the crime spec-
ified in Article 264(3) PCC, as well as the acts of international and European law
that this provision implements. Therefore, the analysis of criminal case files will be
preceded by an analysis of the statutory elements of the crime in question: organising
the crossing of the state border in violation of the provisions of Article 264(3) PCC.

1. Aim, scope and methods of the analysis

I have long been puzzled by what law enforcement authorities and the judiciary
understand by the term “organising”. What behaviours do the authorities consider
to fulfil the hallmark of organising, and how does this relate to the well-established
jurisprudence and the doctrine discussed above?

The study involves 47 criminal case files in the District Court of Bialystok,
Sokotka and Hajnowka. These three courts were chosen because their jurisdiction
covers the territory of Poland near its border with Belarus. The files of criminal
cases in which a person was convicted on the basis of the legal classification of
Article 264(3) PCC between 2015 and 2022 were selected for analysis, which was
focussed particularly on cases from 2021-2023, i.e. during the humanitarian crisis
on the Polish-Belarusian border. Cases completed before this period were also
analysed to verify whether the rules for qualifying the behaviour of perpetrators
under Article 264(3) PCC had changed. This analysis revealed 69 perpetrators
of acts under Article 264(3) PCC, citizens of the following countries: Azerbaijan,
Belarus, Georgia, Germany, Iraq, Libya, Lithuania, Latvia, Moldova, Palestine,
Poland, Russia, Romania, Sri Lanka, Syria, Tajikistan, Turkey and Ukraine. An-
other four perpetrators of the act under Article 264(2) PCC, who were citizens of
Vietnam, were also reported. The largest numbers of convictions were for citizens
of Ukraine (18), Syria (8), Georgia (8), Belarus (7), Iraq (5) and Germany (4).
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Table 1. Legal qualification of the cases under study

Legal qualification oNfuc l:sbeesr
Article 264(3) PCC 6
Article 18(3) in conjunction with Article 264(3) PCC 33
Article 13(1) in conjunction with Article 18(3) and Article 264(3) PCC 5
Article 264(2) PCC 1
Article 18(3) in conjunction with 264(3) PCC and Article 223(1) 1

in conjunction with 157(2) PCC

Article 18(3) in conjunction with 264(3) PCC and Article 177(2); 178b PCC 1

Source: Own elaboration.

Among the 47 cases analysed, there were 6 with charges for organising an il-
legal border crossing, as well as 38 cases in which perpetrators were charged with
aiding and abetting the organisation of an illegal border crossing or attempted
aiding and abetting (5 cases). In one case, in addition to the charge of aiding and
abetting, there was also a charge of causing a fatal road accident. In another, the
additional charge was an assault on a public official and causing slight bodily harm.

Another method used in the research was an in-depth interview with two
Border Guard officers on duty at the Polish-Belarusian border. The interview was
conducted in spring 2023, also during the Belarusian border crisis.

2. A few remarks on discretion in criminal cases

In analysing criminal case files, I also want to look at discretion in migration-relat-
ed cases, specifically those which involve organising the crossing of a state border
in violation of the law. Research on the power of discretion in migration-relat-
ed cases in Poland is currently being undertaken by Witold Klaus and Monika
Szulecka (2021a, 2021b). The authors start from the assumption that preventing
unauthorised residence on Polish territory is one aspect of migration control in
Poland. Based on empirical research involving court files related to this offence,
they analysed the role and consequences of discretion in judicial decisions sanc-
tioning behaviours identified as for-profit support of foreigners’ stay in Poland in
breach of the law (Klaus, Szulecka 2021b: 73).

It is in the daily discretionary behaviour of police officers, lawyers, judges and
others that the legal system takes shape and gets things done. The abstract and
often terse statements of the legislature are given form and purpose in the choices
that legal actors make about the reach and meaning of their conception of the law.
Decision-making is a pervasive feature of human activity, with consequences which
are sometimes trivial or banal, sometimes drastic or dramatic (Hawkins 1986: 163).
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Discretion in the criminal justice system can be seen on at least three levels and is
implemented by three different types of actors. The first type is the police officers,
who decide which person should be stopped or arrested. The second type includes
prosecutors, who decide which cases should be pursued further and eventually
brought to court. The third type relates to judges, who decide not only whether to
convict, but also about the severity of the punishment (Bushway, Forst 2013: 201;
van der Woude, van der Leun 2017: 29-30; Klaus, Szulecka 2021b: 75).

According to Pierre Bourdieu (1990: 87-88) the regulatory measures of the
law are reinterpreted and redefined by the agents responsible for implementing
them. According to the actors’ dispositions and interests, they can use their ma-
noeuvrability differently, ranging from strictly implementing to exempting or even
transgressing the law. However, when it comes to immigration policies, a large part
of the differential management of illegality depends on the temporal aspect of the
law. The practice depends on legal disposition and administrative rules, but they
cannot be understood outside of the time frame in which they are implemented
(Spire 2020: 94). Therefore, actors are often concerned with the making of policy,
or taking decisions about how to decide particular case types. Thus, decisions are
not taken individually, but as part of a pre-established policy of deciding certain
types of cases in a certain way (Hawkins 1986: 1171). In general, Keith Hawkins
(1992) considers the heart of the discretionary process to be policymaking, which
involves deciding on the goals and meaning of the law and how these ideas are to
be shaped into strategies that enable their implementation. It is policy that shapes
discretion and influences decisions taken in individual cases.

The same author points out that decisions taken earlier in the process or the way
information, assessments or recommendations were made by others are important
to the discretion of individual actors (Hawkins 1986: 1189). The judge takes into
account the satisfaction of the entire criminal justice system, which includes all
those involved in the case and extends to the society (Tata 2007: 439-441). This
in no way undermines the idea of judicial independence. However, the presence
(or absence) of various actors and the roles they play before and during the trial
leave a mark on every judicial decision. The impact on the sentencing process be-
comes clearer if we think of the process as a pragmatic endeavour, and the judge as
a craftsman who sees his job as rather boring and repetitive (Tata 2007: 427-428)
and who is part of a broader social organisation (Klaus, Szulecka 2021b: 76).

Decisions are taken by largely invisible actors: officials and lawyers whose
main concerns are related to handling and managing the stream of cases seen in
interactional and organisational contexts (Hawkins 1986: 1164). Throughout the
process of law enforcement and justice, discretion is of paramount importance.
The various actors in this process in Poland, at the time of the humanitarian cri-
sis on the Polish-Belarusian border, are not free from the influence of the state
policy in the matter. This is due to the organisation of law enforcement agencies.
The law enforcement agencies are the least apolitical and report to the Minister
of Internal Affairs and Administration (the same minister who issued the border
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ordinance which legalised the pushbacks [Ordinance of the Minister of Internal
Affairs and Administration 2020]) through the prosecutor’s office, which reports
to the Minister of Justice, who is also the General Prosecutor. This undoubtedly
sets the course for the decisions taken by the actors, greatly reduces discretion in
migration matters and makes decisions an automatic process, sometimes different
to before the crisis.

3. Statutory elements of the crime under Article 264 (3)
of the Polish Criminal Code

Under Polish law, according to Article 264(3) PCC,’ it is a crime to organise for
others a border crossing in violation of the law; the act is punishable by impris-
onment from 6 months to 8 years.

When defining the statutory elements of the offence, the legislature used the
verb “to organise”, which means to perform a sequence of actions aimed at making
a certain event possible (The Great Dictionary n.d.) or planning and coordinating
the various stages of an action (PWN Dictionary n.d.). Sticking to the linguistic
meaning, the Court of Appeals in Krakow stated that organising a border crossing
therefore means taking any actions that allow other people to cross the border of
the Republic of Poland - typical preparatory and auxiliary activities for this act
(Judgment of the Court of Appeals in Krakow II AKa 183/20). Alexander Herzog
(2021: 1132) points out that organising constitutes arranging, preparing and de-
termining the means of crossing. It is a very broad concept and includes all forms
of facilitating the crossing of a state border. Janusz Wojciechowski (1997: 462) and
Michat Kalitowski (2006: 801) point out that it refers to organised activity that is
not one-off, but repetitiveSimilarly, Dagmara Gruszecka (2014: 963-965) points
out that “by organising should be understood all ways and types of facilitating
the crossing of the border, its preparation or arrangement”. She further states that
this crime is the domain of activity of smugglers of foreigners (Banasik 2017: 11;
Judgment of the Court of Appeals in Krakow II AKa 183/20). On the other hand,
Aneta Michalska-Warias (2024) understands organising as taking any action
intended to enable others to cross the border of the Republic of Poland (Piérkow-
ska-Flieger 2016: 781), which was also confirmed by the Supreme Court (Supreme
Court Decision of 22 November 2016, IV KK 362/16).

* This provision has been in force since the enactment of the 1997 Criminal Code, but it was
modified in 2004 and 2022, according to the legislature, in order to align the provisions of Polish
criminal law with the requirements of the 2002 Package and the “Protocol against the smuggling
of migrants by land, sea and air, supplementing the United Nations Convention Against Trans-
national Organized Crime”, adopted by the United Nations General Assembly on 15 November
2000 (J.0.L. 0f 2005 No. 18, item 162).
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The problem is determining when the organisation of an illegal border crossing
occurs. The doctrine points out that organising includes activities that are under-
taken prior to the execution of a border crossing in violation of the law. Article
264(3) PCC criminalises activities of organisation, which boil down to the prior
creation of conditions that make such a border crossing possible (Cwigkalski 2017:
596). This is an example of criminalising behaviour that traditionally falls under
the area of foregrounding the violation of a legal good. It is therefore necessary to
agree with the ruling of the Court of Appeals in Lublin, which stated that

[tThe use in Article 264 of the Criminal Code of the signifier “organising the trans-
gression” shifts responsibility to a moment much earlier than the transgression itself,
or more precisely, already to the stage of preparation. Accordingly, the commission
of the crime will be the perpetrator’s undertaking of actions having the conditions
for illegal border crossing by at least two persons. (Judgment of the Court of Appeals
in Lublin IT AKa 250/08, Gruszecka 2021: 1132)

Doctrine and jurisprudence indicate that organising the crossing of the border
in violation of the law will be to establish appropriate contact with people who
want to illegally cross the border, putting them together in groups, arranging
transportation (Kalitowski 2006: 801), making efforts to learn how the border is
to be protected and the topography of the area where the border crossing is to take
place, transporting people to the proximity of the border, instructing people on
how they are to cross the border (Judgment of the Court of Appeals in Krakow
IT AKa 183/20), drawing up a map of the route, organising means of transportation,
collecting a fee from candidates for illegal border crossing, harbouring persons
who are to be illegally carried across the border, arranging for them to have the
appropriate documents or providing them with false documents, acquiring items
to facilitate the border crossing (Judgment of the Court of Appeals in Krakow
IT AKa 183/20), engaging persons to undertake the border crossing in a place
not intended for it and bribing Border Guard personnel (Kalitowski 2006: 801).
Mainly following Supreme Court Judgment WK 23/04, it is pointed out that this
behaviour need not be reduced to efforts to ensure the physical crossing of the
border itself, and may also consist of efforts to provide places of safekeeping for
persons illegally crossing the border (Herzog 2023: 1720).

Aneta Michalska-Warias (2018: 241-242; 2024) points out that activity amount-
ing to providing places of safekeeping or means of transport for illegal border
crossers may constitute either aiding and abetting in the offences under Article
264 (2-3) PCC, a misdemeanour under Article 49a of the Code of Misdemeanours
(J.o.L. of 2022, item 2151) or an offence under Article 264a(1) PCC. For an act to
qualify under Article 264 (3) PCC, it is necessary to establish that the perpetrator
organised the illegal border crossing itself, and not only certain elements indirect-
ly related to it. As can be seen from the opinions of scholars and jurisprudence
presented herein, facilitation is an element of organising, and organising itself
consists of activities that facilitate illegal border crossing.
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Similarly, Alexander Herzog (2023) points out that aiding and abetting in the
commission of this crime (Article 18(3) in conjunction with Article 264(3) PCC) is
applicable to those who provide a means of transport to a place of safekeeping for
others after they have illegally crossed the border, if this is the result of a promise
made before or during the commission of this crime, in line with a judgment of
the Supreme Court (WK 23/04). From the point of view of this provision, an im-
portant element is the moment when the agreement between the helper and the
perpetrator (organiser) occurs. Here, the Supreme Court opted to assume that the
agreement, or basically the promise, must occur before or during the commission
of the crime. At the same time, the Supreme Court did not indicate in the ruling
in question whether it refers to the moment of committing the crime of organising
the unlawful crossing of the border or the moment of the unlawful crossing itself.
Nevertheless, assuming that it is only a matter of aiding and abetting in organis-
ing the crossing of the state border in violation of the law, the moment at which
organising begins may sometimes be extremely difficult to determine, since, as
indicated above, organising itself may consist of many individual acts. Such doubts,
however, do not arise from the assumption that aiding and abetting can be done in
the course of organising a border crossing, which from a procedural point of view
is easier to determine. The question arises, however, whether the moment when the
border is illegally crossed by those for whom it is organised should be taken into
account. Do arrangements made between an organiser and a person providing
transportation after an unlawful border crossing fulfil the prerequisites indicated
by the Supreme Court? The Supreme Court’s de facto ruling does not provide an
answer to this question. Moreover, it would be necessary to determine what the
organiser actually did. Regarding the situation on the Polish-Belarusian border,
does an organiser who orders foreigners to be picked up from the border region
only organise an illegal crossing of the Polish-Belarusian border and transport
to the destination in Poland? Or do they also organise a further illegal crossing of
the border of the Republic of Poland and, for example, Germany? It is important
to determine the moment of promise and criminal liability of such a courier.

Jacek Postulski (2005: 98-99) criticises Supreme Court ruling WK 23/04, indi-
cating that providing the main organiser of an illegal border crossing with a means
of transport for transporting persons to a place of safekeeping after crossing the
border does not constitute aiding and abetting. He points out that if organising
a border crossing is also considered to include providing appropriate transpor-
tation, then the actions of a “helper” within the meaning of the Supreme Court’s
judgment of 25 January 2005 falls under the criminal prohibition of Article 264(3)
PCC and a perpetrator providing a vehicle for the illegal transfer of people across
the border is a co-organiser. In his opinion, in such a situation we are dealing
with a complementary accomplice, implemented at the end of the actions of the
perpetrator who is the main organiser of the crime.

Doubts about the Supreme Court’s judgment were also raised by the Court of
Appeals in Krakow (IT AKa 183/20), stating that if the perpetrator’s activity comes



46 Magdalena Perkowska

down to only providing places of safekeeping or means of transport for persons
illegally crossing the border of the Republic of Poland, then the perpetrator’s
actions — depending on the specifics - constitute either aiding and abetting the
offences stipulated in Articles 264(2-3) PCC, a misdemeanour under Article 49a
of the Code of Misdemeanours or the offence specified in Article 264a(1) PCC. In
order for an act to qualify under Article 264(3) PCC, it is necessary to establish that
the perpetrator organised the illegal border crossing itself, and not only certain
elements indirectly related to it.

For criminal liability due to organising an illegal border crossing, the act must
be committed intentionally and with direct intent (Cwigkalski 2017: 599; Herzog
2020: 1720; Michalska-Warias 2024). Thus, an individual’s behaviour amounting
to facilitating an illegal border crossing committed with intentional guilt but an
alternative intent does not fulfil the statutory elements of Article 264(3) PCC.

As of 1 October 2023, section 4 of Article 264 PCC is in force, which extends
the criminalisation of organising others’ illegal border crossing to countries other
than the Republic of Poland if an obligation to prosecute such an act results from
an international agreement ratified by the Republic of Poland. According to the
Explanatory Memorandum to the Law Amending the Penal Code (J.o0.L. of 2022,
item 2600), the amendment is

due to the necessity of full and correct implementation into the Polish legal order
of the Protocol against Smuggling of Migrants [...]. The addition of section 4 in
the proposed wording will result in the expansion of the scope of criminalisation
to behaviours consisting in organising other persons to cross the borders of other
countries against the law as well. The inability to hold perpetrators of the crime of
organising the smuggling of migrants across a border other than the border of Po-
land criminally liable under the Criminal Code means that Poland has improperly
implemented the Palermo Protocol. (Explanatory 2022: 83)

However, the scope of criminalisation is broader than that which results from
the said Protocol. This is because the latter indicates as a condition for criminalisa-
tion the action of an organiser of migrant smuggling in order to obtain, directly or
indirectly, a financial or other material benefit. In the provision in question, acting
for financial or personal gain is not among the elements of the act, unlike in Article
264a(1) PCC, for example (Herzog 2023). Thus, the legislature has implemented
the provisions too broadly and inconsistently with international law, once again
potentially extending criminal liability to those who provide humanitarian aid
and to family members of migrants (Perkowska 2023: 35).

Organising an illegal border crossing in both sections 3 and 4 of Article 264
PCC is punishable by imprisonment from 6 months to 8 years.* On the one hand,
the upper limit of this penalty is quite high, and when the legislature increased it

* The threat of a sentence of up to 8 years in prison is one of the harshest in Europe. In addi-
tion to Poland, such a penalty is still prescribed in Spain and Cyprus. A harsher penalty of up to
10 years’ imprisonment is only applied in Bulgaria, France, Greece and Ireland. The remaining
EU Member States hand down lighter penalties (European Commission 2017: 28).
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in 2004 the intention was to shape the decisions made in the process of applying
the law (Krajewski 2023: 47). On the other hand, the upper limit of the penalty
provides the possibility to apply other regulations from the PCC, which allow
fines or the restriction of liberty to be applied instead of imprisonment. However,
if a perpetrator commits an act under Article 264(3-4) PCC in order to obtain
a financial benefit or if they obtained a financial benefit from the commission of
the act, the court may impose a fine on the perpetrator in addition to a prison
sentence. Moreover, if the perpetrator is sentenced to a term of imprisonment
not exceeding 1 year, the court may conditionally suspend the execution of this
sentence.

Organising an illegal border crossing may be a manifestation of the activities
of an organised criminal group (Perkowska 2021). According to the current legis-
lation, under Article 64(2) PCC, the court is required to impose a prison sentence
ranging from the lower limit of the statutory threat increased by half to the upper
limit of the statutory threat increased by half, i.e. currently up to 12 years.

4. Law enforcement officers’ and judges’ understanding
of organising unauthorised entry

An analysis of the qualification of perpetrators’ behaviour revealed that only eight
perpetrators in five cases were charged and convicted on the basis of Article 264(3)
PCC alone; in all these cases the perpetrators acted before 2021, i.e. before the
crisis on the Polish-Belarusian border. Their behaviour consisted of a perpetrator
driving a passenger car to transport migrants from the Lublin area to Finland, or
perpetrators acting jointly and in concert to arrange for four Vietnamese nationals
to illegally cross the border from Lithuania into Poland and transporting them
across the border (case 1). The perpetrators’ actions also consisted of commission-
ing two other persons to transport “illegal migrants from Latvia to Poland and
then to Germany”, offering them remuneration for doing so (case 2), a Belarusian
organiser transporting money to a Polish organiser for “the participation of Poles
in organising the crossing of the border of the Republic of Poland against the law”
(case 3) and transporting from Lithuania to Poland Vietnamese nationals who did
not have documents authorising them to cross the border (case 4). Qualifying such
behaviour under Article 264(3) PCCis a practice of the Polish judiciary, confirmed
in studies conducted on the period 2004-2013, in which it was established that
the behaviour of foreigners in organising other illegal border crossings consisted
in the following examples: transporting people in a concealed vehicle, driving
them across the border in a place not intended for crossing the border, driving
foreigners to a hotel near the Polish-German border and having another person
organise transport to Germany or simply driving foreigners across the border

2
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in a passenger car (without concealment) or transporting foreigners in a dinghy
across a river border (Perkowska 2017: 213).

The seven perpetrators were convicted on the grounds of the legal classification
of Article 13(1) in conjunction with 18(3) and 264(3) PCC. Such legal qualification
was adopted by the court for situations in which the perpetrators were stopped for
inspection by the authorities in the border area and indicated that they were trav-
eling to a place marked on a map to pick up foreigners, after which the authorities
at the location found individuals who had crossed the Polish border in violation of
the law. Due to the fact that the perpetrators did not achieve their goal of picking
up the foreigners, they were charged with attempting to assist the undetermined
organisers of an illegal border crossing. The indictment usually contained such
a description of the charged act:

[the accused,] acting jointly and in concert with other as yet undetermined persons,
attempted to provide assistance in organising the crossing of the state border illegally
from the Republic of Belarus to the Republic of Poland by foreigners in this way, that
he, as a driver, came to the vicinity of the area of the state border, near the place of
illegal border crossing, in order to pick up and transport to an undetermined place
citizens (of a third country) who had previously crossed the state border in violation
of the law, but he did not achieve the intended purpose because he was detained by
officers. (e.g. III K 397/22 2022; ITT K 583/22 2022; ITI K 311/22 2022)

The legal qualification of the prosecution adopted in these cases is based on
the assumption that the perpetrators only attempted to carry out the act, and in
fact only attempted to aid and abet and not to organise the crossing of the border
in violation of the law. Thus, law enforcement authorities have assumed and the
courts have confirmed that if a perpetrator comes to the vicinity of the state border
(as a driver, as detailed in several cases) with the purpose of picking up those who
have crossed the border, then they are not fulfilling the premise of organising an
illegal border crossing. It is clear from the practice of the courts that providing
a means of transport does not constitute organising a crossing of the border in
violation of the law, but only assisting in its organisation. Such a position is con-
trary to the case law discussed above, but perhaps evidentiary issues were behind
it, and what will follow later in the article.

Here we come to the construction of the legal qualification adopted in the
indictments, as well as the convictions upheld against the largest number of per-
petrators in the cases under analysis, Article 18(3) in conjunction with 264(3) PCC,
i.e. aiding and abetting in organising the crossing of the state border in violation
of the law. In the cases in question, 55 out of 72 perpetrators were charged with
this crime. According to the wording of the indictments, the behaviour of the
perpetrators consisted of

providing assistance to undetermined organisers of the crossing of the border from
the Republic of Belarus to the Republic of Poland against the law by [here the number
is indicated] foreigners, in such a way that he arrived in a passenger car of the make of
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[here the make of the vehicle and registration number are indicated] in the border area
of the Republic of Poland with the intention of picking up and transporting inland
[here the number is indicated .. ] citizens [here the nationality is indicated] who had
illegally crossed the border of the Republic of Poland. (e.g. ITI K 485/22 2022; III K
576/222022; 111 K 279/22 2022; 111 K 500/22 2022; ITT K 33/22 2022; 111 K 72/22 2022)

The following modus operandi thus emerges from criminal case files. The per-
petrator, usually via a text message on a mobile phone, receives the location data
of people who have crossed the border. They then arrive to pick up these people
near the Polish-Belarusian border, take them to their car and drive away from the
Polish-Belarusian border. Subsequently, the vehicle is stopped by Border Guard
or police officers, and following the discovery of persons in the vehicle who have
crossed the border in an undetermined place in violation of the law, the driver is
arrested and criminal proceedings are initiated against them. It is worth consid-
ering at this point the charge of aiding and abetting the organisation of a border
crossing in violation of the law.

As can be seen from the wording of all the indictments containing this legal
qualification, the perpetrator aids and abets “undetermined organisers of crossing
the border from the Republic of Belarus to the Republic of Poland in violation of
the law”. In none of the cases was there any information about at least the exclu-
sion for separate proceedings of the case of the “organiser” whom the perpetrator
was alleged to have assisted. However, from the evidence in the files, it is possible
to establish the relevant circumstances in this regard, which could prove the
existence of such an organiser or the lack thereof. An excerpt from the order of
the District Court in Bialystok (case 5) refusing to apply pretrial detention to the
suspect may be quoted here:

It is not known what kind of persons the perpetrator could be referring to, whom
he could induce to give certain testimonies, because it is not known what kind of
persons he could be referring to. The prosecutor is only planning to establish the
persons whom the perpetrator may have helped, so it is possible that there were no
such persons at all. (IIT K 961/22 2022)

This passage of the court’s order is very significant in the context of the cases
under review. And although it relates to only one of the cases, it indicates that
the court itself has doubts as to whether there are in fact individuals who could
be charged with organising an illegal border crossing under Article 264(3) PCC
- or perhaps it does not so much doubt whether such persons actually exist, but
rather it doubts whether the prosecuting authorities are even trying to establish
their existence.

In 18 cases (21 perpetrators), there may indeed have been an organiser who
was in contact with the perpetrator and who was commissioned, for a fee, to pick
up persons who had crossed the border illegally. This fact was confirmed by the
perpetrators or the foreigners themselves, who were interviewed as witnesses
(which was rare in the cases under analysis). The amount of remuneration varied; if
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there was such information in the case files, the most common amount given was

€100 for one person, although there were also amounts of €1,000 for transporting

two to four people. Due to the fact that few perpetrators admitted guilt - or even

if they did, they refused to testify - it is difficult to determine in all cases whether
and how they contacted the people they were supposed to pick up. The perpetra-
tors, if they admitted guilt, indicated that through colleagues they had received

the contact details of previously unknown persons, who indicated to them the

location and date for picking up foreigners by sending a “pin” on a map. Rarely
did the perpetrators contact the foreigners directly.

The perpetrators often used Whatsapp or Telegram. One of the perpetrators
had a registered contact for the ordering party as “illegal migrants”, which clearly
indicates that he knew what kind of business he would be participating in. A key
piece of evidence in these cases was the “visual inspection” of the perpetrators’
cell phones, which was used to establish the transmission of the location from
which the perpetrator picked up or was supposed to pick up foreigners (the place
was usually located in the border zone). On the basis of the visual inspection, it
was also stated that the perpetrator contacted various phone numbers. However,
there was no information in the files about the content of text messages sent by
and to the perpetrator. Most of the perpetrators were foreigners, so the messages
were transmitted in foreign languages and no translations of the messages were
provided in the files. The key evidence on which the indictment was based was
a screenshot of the perpetrator’s phone with the location from which he picked-
up the foreigners. In only a few of the cases reviewed were the contents of the
messages from the perpetrators’ phones downloaded and translated. Significantly,
none of the cases included information on law enforcement’s determination of the
moment when the organiser ordered the foreigners to be picked up. Determining
this moment is crucial in light of Supreme Court ruling WK 23/04, which indi-
cates that aiding and abetting the crime of organising others to cross the border
of the Republic of Poland in violation of the law may consist in providing a means
of transporting persons after illegally crossing the border, provided that “this is
the result of a promise made before or during the commission of this crime”. The
question of when the agreement and the “promise” of the transportation service
were made is completely ignored in the case files. Law enforcement agencies cling
to the evidence of a screenshot with the location of foreigners, and most often
build an indictment on this basis. In a small number of cases there is additional
evidence, such as the testimony of foreigners (those most often were immediately
returned to the border line) or the suspect’s confession and agreement to make
use of plea bargaining. A confession of guilt may not constitute key evidence in
the case (Grzegorczyk, Tylman 2014: 483; Zgryzek 2021: 394).

The existence of an organiser ordering foreigners to be picked up from the
border area may also be evidenced by the fact that some of those convicted were
drivers providing services, such as taxis, Bolt, Uber, etc. Law enforcement au-
thorities in such cases determined that the perpetrator received a “pin” from an
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undetermined organiser showing where to pick up the foreigners. In two cases,
law enforcement authorities analysed the perpetrators’ mobiles in more detail and
were able to determine, based on the locations of the mobile network logins, that
the perpetrators (who live in central Poland) had come to the border area several
times in the past few weeks, which may be evidence of repeated provision of the
transportation service. Nevertheless, the perpetrator could just have been carrying
out a service ordered through an app, unaware that they were participating in an
organised activity. Also, they may have received the order from family members,
or from the migrant foreigners themselves. This, too, has been overlooked in the
cases, as was the content of the information provided.

According to an interview conducted with Border Guard officers on duty at the
border with Belarus, it appears that illegal crossings at Poland’s eastern border were
previously mainly organised through organised crime groups (Klaus, Wozniakows-
ka-Fajst 2015: 212-213; Laskowska 2017: 285-289; Perkowska 2021: 58). In contrast,
this has taken other forms in times of crisis. At the beginning of the migration crisis
in 2021, “people who came to pick up migrants who managed to successfully cross
the border were most often family members who were in diasporas located in the
territory of the European Union, or acquaintances” (Officer 1). These were people
who had residence permits in Germany, Sweden, France, Belgium or the Nether-
lands and had family, friends or professional relationships with those who crossed
the border from Belarus. In contrast, in the second phase of the crisis, from 2022
onwards, “couriers bringing in migrants are people with some kind of residence
title in Poland”, with a very high proportion of citizens of Ukraine, Georgia and
Belarus. The courier “does not have any previous relationship with these people,
this is done by sending internet data [...] in the form of a so-called pin, location”
(Officer 2). According to Border Guard officials, the main organisers of the pro-
cedure are individuals residing in Iraq, Syria, Turkey or Canada or individuals
residing in Poland. The Border Guard has identified about 30 main organisers who
arrange border crossings for a fee. In this time of crisis, there were no individuals
undertaking to cross the Polish border on their own. According to the officer, at
this point “this is simply impossible without the help of the Belarusian state and
without cooperation with Russia and their services” (Officer 1).

Various aspects of the problem of family members’ involvement in migrant
smuggling has been studied and discussed in the social sciences. Much of the
research deals with the family finding a migrant smuggler and raising funds to
pay for their service, as well as the expectation of the family’s financial situation
being improved through emigration (Koser 2004; 2008; 2011; Boyd 1989, Herman
2006, Triandafyllidou 2022). The theme of direct involvement in the process of
migrant smuggling — family members, relatives or friends picking up migrants
from the border zone - also appears in discussions on illegal migration (Herman
2006: 111-212; van den Leun, Ilies 2016: 194, 121; Liempt 2022: 309). UN docu-
ments emphasise that the framework of criminal liability for migrant smuggling
defined in the Protocol Against Smuggling of Migrants deliberately assumes that
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perpetrators act for financial gain, in order to exclude from its scope support pro-
vided on humanitarian grounds or on the basis of family ties (Carrera et al. 2016:
61-62; UNODC 2017: XI; Carrera et al. 2018: 108; Mitsilegas 2019: 70; Perkowska
2023: 32-33). Hence, cases involving family members who came to the border to
pick up relatives during the humanitarian crisis on the Polish-Belarusian border
will be analysed further.

In the course of analysing criminal case files, three cases were found in which
family members came to the vicinity of the Polish-Belarusian border to pick up
family members who had crossed the border without the proper documents or
other authorisation. In the first case (case 6), two German citizens of Turkish
nationality (AA and AB) and one Turkish citizen (AC), all living permanently in
Germany, came to the border area to pick up the brother of AA. They came in
three cars to a village about 5 km from the Polish-Belarusian border to pick up
AD. As they testified, a total of 13 people came out of the forest; according to the
findings of the Border Guard, they comprised 12 Iraqi citizens and one Turkish
citizen with the same name as the perpetrator, AA. AA took his brother in his car,
whilst AB and AC took the other 12 people, including three children. They were
stopped by the Border Guard. The perpetrators confessed that they had picked
up the migrants to take them to Germany and that they were not to receive any
remuneration, but did so out of pity from seeing the families with children. The
Border Guard determined from a “visual inspection” of AD’s phone that he had
contacted users with phone numbers that matched those of the three perpetrators
(AA, AB and AC). Significantly, there is no information in the file about the trans-
lation of possible messages from the phones of the accused perpetrators and AD.
The contents of these messages were not secured. The Border Guard only drafted
an official memo, which included the note that

due to the prevailing state of emergency in the area of part of the Podlaskie province
and the activities related to the immediate return of illegal immigrants to the border
line and the language barrier, it was not possible to carry out all procedural activities
with the above-mentioned foreigners. After inspection, the phone was returned to
AD and immediately returned to the state border. (III K 661/22 2022)

It therefore follows that the Border Guard was unable to read the messages
on AD’s phone on the spot, and was also unable to communicate with AD due
to the language barrier. The evidence in this case was the testimony of Border
Patrol officers, the testimony of the suspects and the visual inspection of their
mobile phones. Documentation of the visual inspection consisted only of photos
of the phone screens, with no translation of the messages. The minutes of the
perpetrators’ testimonies show that they admitted going to the border area and
picking up AD and the other migrants. On the other hand, they did not admit
to helping the organiser organise the other people’s illegal crossing of the border;
their testimonies do not contain any information on this subject. The police and
Border Guard focussed on obtaining a confession that the perpetrators had come
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to the border area to pick up the migrants and that they planned to take them to
Germany. Thus, the charge of aiding and abetting the organisation of a border
crossing by other persons appears to have been erroneous. The indictment defined
the charge as follows:

acting jointly and in concert, they provided assistance to as yet undetermined persons
in organising the crossing of the state border illegally from the Republic of Belarus
to the Republic of Poland to 12 citizens of Iraq and 1 citizen of Turkey, in such a way
that they provided a means of transportation allowing them to be transported from
the vicinity of the state border into the interior of the country or into the territory
of the European Union that is, an offence under Article 18(3) PCC in conjunction
with Article 264(3) PCC. (III K 661/22 2022).

In the second case (case 7), the situation was very similar. Two accused Iraqi
citizens, AE and AF, holding a temporary residence permit in Germany, arrived at
the border region to pick up AF’s brother, who had come to Poland from Belarus
without authorisation, along with his family: his wife and three children, aged 10,
7 and 3. According to the defendants’ testimony, AF received a message from his
brother that he had entered Poland, but they had lost one of their children and
needed help. The charge brought against them by law enforcement officers was
very similar to the first case. Neither of the perpetrators confessed to the charge
against them.

In both cases the law enforcement authorities did not have any evidence that the
perpetrators AA, AB, AC, AE and AF had contacted an “undetermined” organiser
with whom they had arranged to provide a means of transportation to the migrants,
and there is no information about this in the case file. Law enforcement author-
ities considered the testimony of the three perpetrators, admitting the purpose
of their trip to Poland and their intention to pick up at least AD and AF’s brother
from the border region and take him to Germany, to be sufficient evidence in the
case. Moreover, they considered the photos of AD’s phone screen, showing that
he had contacted AA, AB and AC, sufficient evidence. As in the case of AE and
AF, the main evidence was photos of AF’s phone screen, particularly a photo of
alocation sent on a map, indicating the family’s location. The contents of the sent
messages were not secured or translated into Polish. The perpetrators did not admit
to contacting any third party who could have organised the migrant smuggling,
and law enforcement authorities did not establish such contact. Moreover, it is not
clear from the examination of the perpetrators’ phones whether law enforcement
established the time at which the contact with the defendants occurred. Did the
contact occur before the migrants crossed the border, or was it after? The fact that
the perpetrators (AA, AB and AC) arrived in three separate cars may indicate that
they knew there would be more migrants to pick up, but law enforcement did not
establish this. Any unremovable doubts, according to Article 5(2) of the Criminal
Procedure Code, should be resolved in favour of the suspect.

The photos of the perpetrators’ phone screen (without translations of their
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contents) and the testimonies of the officers and the defendants themselves were

again considered sufficient evidence. Evidentiary deficiencies did not prevent the

court from issuing a conviction. As described above in most of the cases reviewed,
the legitimacy of the charges is in doubt, especially as the evidence secured in the

case itself is highly questionable. According to the views of the doctrine as well as

the established case law, “for the adoption of aiding and abetting, it is necessary,
confirmed by the evidence of a particular case, to convince the court that there was

an individually designated person in relation to whose actions the actions specified

in the disposition of the provision of Article 18(3) PCC were undertaken by the

helper”. Thus, the hallmarks of aiding and abetting include identifying the direct

performer, i.e. the subject of the facilitator’s actions. According to the Supreme

Court, “aiding and abetting is the facilitation of the commission of a criminal

act (cum dolo directo or cum dolo eventuali) to another person, i.e. a specific

person, but not necessarily individualised in the given proceedings as to identity”
(I KK 184/05 2005; Kardas 2012: 463; Sakowicz 2017: 467). In addition, when ana-
lysing the subjective side of aiding and abetting, it is characterised by the intention

for another person to commit a criminal act, which means that, as stated by the

Supreme Court, the giver of aid must want another person to commit a crime, or,
foreseeing the possibility of such an act by another person, agree to it (II KK 184/05

2005). The provider of assistance must understand that by taking certain actions,
they are thereby facilitating another person’s commission of a criminal act. They
should also understand that they are doing so with respect to a specific, charac-
terised in the relevant provision of the special part of the prohibited act and with

respect to the individually designated person of the direct performer (Rw 317/82

1982; IT KK 184/05 2005).

Thus, in order to bring a charge of aiding and abetting the crime of organising
an illegal border crossing, law enforcement authorities must have evidence that
there is a designated person to whom the perpetrator provided assistance (the main
organiser). Moreover, it must be shown in the evidence that the perpetrator was
aware that they were providing assistance to such an organiser, or at least accepted
such an eventuality. No such evidence was found in the cases under review. At
most, it could be assumed that the perpetrators provided assistance to a criminal
act, or rather the misdemeanour of illegal border crossing.

In the third case, the facts were similar to the previous ones. An Iraqi citizen,
AG, living permanently with his family in Germany, came to the vicinity of the
Belarusian border because he had received a text message from his sister stating
that she was in Poland with her husband and three children. The perpetrator was
stopped by the Border Guard on the Bialowieza-Hajnéwka road. According to the
indictment, the perpetrator

provided assistance in organising the crossing of the state border from the Repub-
lic of Belarus to the Republic of Poland, contrary to regulations, to five persons of
Iraqi nationality, in that he provided a means of transportation allowing them to be
transported from the border zone region into the interior of the country or into the
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European Union, by arriving as a driver in a passenger car of the make [...] to the area
of the border of the Polish state, where he picked up five foreigners of Iraqi nationality
who had crossed the borders of the Republic of Belarus into the Republic of Poland
against the law and then transported them inland to Poland. (VII K 137/22 2022)

AG admitted that he had come to pick up his sister and her family the day after
receiving a message from her. He stated that he knew they had illegally crossed
the border, and that he was aware that a carrier she had paid to deliver them to
Germany was to come for his sister. AG pleaded guilty to the charge and further-
more agreed to voluntarily surrender to a sentence.

What distinguishes the approach of the prosecuting authorities in this case
from the previous two is that, in constructing the charge, the prosecutors did not
indicate that AG had provided assistance to an undetermined organiser. From
the wording of the charge, it appears that AG assisted in organising the unlawful
crossing of the state border of five people by providing a means of transportation.
This raises the question of who the potential organiser could be, since the charge
is for aiding and abetting the organisation of an illegal border crossing, not for
aiding and abetting the border crossing itself. There is no information in the file
about the existence or suspected existence of an organiser, although the defendant
himself admitted that he knew his sister had used a “carrier”. When questioned as
a witness, she admitted that she had used the services of a “smuggler”, who was
supposed to help them reach Germany. However, the law enforcement authorities
did not base the charge on the existence of an organiser. Thus, the charge of aiding
and abetting organisation is questionable. Because it was not established that AG
had provided assistance to the organiser, there is again no confirmation in the
evidence contained in the case file that there was an individually designated person
whose actions the helper assisted. Again, the law enforcement authorities had no
evidence to show that AG had intended to assist any organiser nor, foreseeing the
possibility of such assistance, had agreed to do so.

This case in fact does not differ from the two previous, but the text of the
charge is different in terms of the existence of an organiser. More importantly,
the court’s decision was different: the District Court hearing the case decided to
discontinue the proceedings in the case due to the negligible social harm of the
act in accordance with Article 17 (1)(3) of the Code of Criminal Procedure. This
decision was upheld by the Regional Court. Admittedly, it stated that the Court
found that

there is no doubt that the accused provided assistance in organising the crossing of
the state border from the Republic of Belarus to the Republic of Poland, contrary to

regulations, to five persons of Iraqi nationality, in that he provided a means of trans-
portation allowing them to be transported [...] by which he fulfilled the elements of
Article 18(3) in connection with Article 264(3) PCC. (VII K 137/22 2022)
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However, at the same time, it stated that

the degree of social harmfulness of an act is that immutable feature of an act which al-
lows to distinguish trivial from serious acts and to criminalise only those that actually
and realistically harm specific goods of an individual or society. (VII K 137/22 2022)

The court consequently considered AG’s behaviour as acting from humani-
tarian motives, pointing out that

he provided assistance to members of his immediate family, did not derive any
material benefit from it, did not cause any harm and was guided by a reflex of the
heart, normally understood as caring for loved ones who are in an extremely difficult
situation. [...] Thus, juxtaposing the gravity of the provisions violated by the accused
with the category of crimes against public order, it should be considered that his
action to protect the life and health of persons, i.e. legal goods located high, if not
at the very top of the hierarchy from the point of view of the value of legal goods
subject to criminal law protection, deserves neither condemnation nor criminal
penalisation. (VII K 137/22 2022)

In a similar vein, the appeals court to which the prosecution appealed pointed
out that AG had not provided assistance to random foreigners nor received any
remuneration, and was driven by “an internal need to help members of his closest
family”. At the same time, as the evidence gathered in the case shows, providing
assistance to these foreigners was necessary for the health and life of the children
traveling with them.” But the court also stated that

it cannot be assumed that the defendant’s conscious fulfilment of the elements of the sub-
jective side of the act under Article 18(3) in connection with Article 264(3) PCC was due

to the ease of deciding to commit the crime or the lack of moral brakes. On the contrary,
AG’s motives for acting were considered noble and selfless. The above was reasonably

considered to make the social harmfulness of the act negligible. (VII K 137/22 2022)

This case was the only one among those analysed that did not result in a con-
viction, although the defendant’s modus operandi did not differ in any way from
that of the others, especially those who came to the border area to pick up family
members. However, the judges’ understanding of facilitating the organisation of
unauthorised entry was similar. Also, in this case the court found that “there is no
doubt that the accused assisted in the organisation of the unauthorised crossing of
the state border [...] by which he exhausted the elements of Article 18(3) in con-
nection with Article 264(3) PCC”. And although this case contains a justification
of the judgment - the only one that does - it unfortunately does not address the
fulfilment of the elements of aiding and abetting the organisation of an illegal
border crossing, but focusses primarily on the issue of the social harm of the
act, which is an immutable feature of the crime. It also focusses on AG’s motive,
which, according to the court, was the desire to help immediate family members.

> They were hospitalised.
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Conclusion

The issue of criminal responsibility for immigration offences became especially
relevant in 2021 in the context of the humanitarian crisis on the Polish-Belarusian
border. Poland began using pushbacks and collective expulsion in response to
“illegal” border crossers with Belarus (Klaus et at. 2021: 14; Gorczynska, Czarnota
2022: 8; Bienkowska 2023: 180). It responded with administrative and criminal law
measures against those who tried to “help” them get into Poland or further into
Western Europe. The reaction of law enforcement and the judiciary in terms of
responsibility for organising border crossings in violation of the law is the subject
of this research.

The research, although I am aware that it is not total or representative, allows
one to cautiously draw the first conclusions about the application of Article 264(3)
PCC during the humanitarian crisis on the Polish-Belarusian border. The use of
the case study method on the files of criminal cases concluded with a final verdict
(in courts with jurisdiction over the border area) allowed for an in-depth analysis
and discussion of what behaviour and circumstances law enforcement agencies and
the judiciary considered to merit criminal sanctions with regard to the provision
in question, or aiding and abetting in this crime. In only one of the cases under
analysis did the court decide to discontinue the proceedings due to the lack of social
harm from the act. From the point of view of Poland’s policy on foreigners trying
to cross the border through Belarus, it was important to analyse the discretion of
the actors involved in prosecuting those involved in organising unlawful border
crossings. Particularly relevant to the decision-making process, was the time
span in which they were implemented (Spire 2020: 94). It was important to verify
whether decisions were taken individually but within the framework of a precon-
ceived policy for resolving certain types of cases in a certain way (Hawkins 1986:
1171) and the policy of deterrence set by the state. In the case of law enforcement
agencies, which are uniformed groups tasked with executing orders or official
instructions, it is even natural to adopt a specific policy for dealing with certain
cases. This should not be the case with the judiciary.

The impact of the deterrence policy is evidenced by the fact that in the cases
involving couriers, the legal qualification of Article 18(3) in connection with Ar-
ticle 264(3) PCC - i.e. aiding and abetting the organising of a border the crossing
in violation of the law — was adopted, whilst the perpetrators were charged with
aiding and abetting an undefined organiser. Of course, from the point of view
of criminal liability, there is no requirement that the relevant organisers be iden-
tified and held criminally responsible, but in some cases there are doubts as to
whether law enforcement agencies in general took steps to identify the organiser.
This was especially true in one case, in which the district court refused to apply
pretrial detention to the suspects, stating that “[t]he prosecutor is only planning
to establish the persons whom the perpetrator may have assisted, so it is possible
that there were no such persons at all”. Another important area was the evidence
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on which the perpetrator was prosecuted and found guilty. None of the cases
included information about law enforcement officers’ determination of the tim-
ing of the organiser’s order to pick up the foreigners, which is crucial in light of
Supreme Court ruling WK 23/04, which states that aiding and abetting a crime
under Article 264(3) PCC can consist of providing a means to transport people
after they have illegally crossed the border, provided that “this is the result of
a promise made before or during the commission of that crime”. The question of
when the agreement and the “promise” of the transportation service was made is
completely ignored in the case files. In addition, when alleging aiding and abet-
ting a crime under Article 264(3) PCC, law enforcement authorities must have
evidence to prove that there is a designated person whom the perpetrator assists;
in some of the cases reviewed, no such evidence was found. Moreover, the cases
that resulted in convictions, in my opinion, lacked an analysis of the perpetrators’
guilt. The court did not focus on whether the perpetrator fulfilled the elements of
guilt, and if so, what was the direct or alternative intent. In these cases, the intent
of the perpetrator was not established at all. There is a lack of evidence that would
confirm the perpetrator’s intent. All this gives the impression of automated law
enforcement and justice (Tata 2007: 427-428).

An analysis of the criminal case files also leads to the conclusion that judges,
especially in cases in which the perpetrator signed a guilty plea, do not analyse
whether the perpetrator actually fulfilled the elements of the act they were charged
with, whether guilt can be attributed to them or whether their rights during the
criminal proceedings were violated, for example, by being obliged through an
administrative decision to leave the territory of Poland - not to mention whether
they were aware of the consequences of voluntarily surrendering to punishment.
In such cases, the discretion of judges is greatly influenced by decisions taken
earlier in the process (Hawkins 1986: 1189), especially by the prosecutors. After
all, a confession is not the most important evidence in a case (Grzegorczyk, Ty-
Iman 2014: 483). Additionally, judges must take into account the satisfaction of
the entire criminal justice system (Tata 2007: 439-441). The use of the institution
of guilty plea is de facto only the confirmation of the sentence by the court at the
session, what makes such cases invisible for the society (Aliverti 2013: 135-136).

All these doubts resound most clearly in the cases involving defendants who
came to pick up their family members (siblings) in the border region. In two cas-
es it seems that neither the law enforcement authorities nor the court took into
account the fact that this was assistance given to a family member. Moreover, it
had no evidence to prove that the defendant had come into contact with anyone
organising an illegal crossing of the border. The court imposed the same penal-
ties as with other perpetrators, without taking into account the motives of the
perpetrators as mitigating factors, if not abolishing criminal responsibility. This
confirms the automatism of the justice system in such cases. Only in one of the
cases, despite the filing of a motion for voluntary surrender to punishment, did
the judge decide to discontinue the proceedings due to the lack of social harm
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from the act, considering the behaviour of a brother who came to pick up his sister
and her family as acting from humanitarian motives.

The research results lead to the conclusion that criminal proceedings during the
humanitarian crisis in cases of organising a border crossing in violation of the law
or aiding and abetting this act is not free from factors influencing the discretion
of law enforcement agencies and the judiciary. According to the author, the most
influential factor is the state policy towards foreigners coming through Belarus.
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